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THE   CASE 


OF 


DR.    HAMPDEN. 


X  HE  See  of  Hereford  having  become  vacanty  in  December^  1847,  Election  of 

by  the  translation  of  the  Right  Rev.  Dr.  Thomas  Musgrave  to  the  Pr-  Hampden. 

Archiepiscopal  See  of  York,  her  Majesty  was  pleased  to  issue  her 

Conge  ddxre^  by  letters  patent  under  the  Great  Seal,  authorizing  VtcaocyofSee 

and  commanding  the  Dean  and  Chapter  of  Hereford  to  elect  a  new  ^^  Hereford. 

bishop  together  with  a  Letter  Missive,  recommending  to  them  the 

Rev.  Kenn  Dickson  Hampden,  D.D.,  Regius  Professor  of  Divinity 

in  the  University  of  Oxiord;  both  instruments  bearing  date  the 

16th  of  December,  1847. 

Accordingly,  on  the  18th  of  December,  a  Citatory  Letter,  under  isth  Decern- 
the  Chapter  seal,  was  issued,  for  convening  a  General  Chapter,  to  ^»  *®*^- 
elect  a  successor  to  Dr.  Musgrave.     It  was  in  these  terms : — 

"John  Merewether,  Doctor  of  Divinity,  Dean  of  the  Cathedral  Citatory  Letter 
Church  of  Hereford,  and  the  Chapter  of  the  said  Church,  to  our  ^^  ^"^ 
beloved  in   Christ,  John  Davis,  Richard  Downie,  and  Edward      *^^' 
Staunton  Jones,  literate  persons,  jointly  and  severally,  greeting. 
Whereas  the  Episcopal  See  of  Hereford  is  now  void  and  destitute 
of  a  pastor,  by  the  translation  of  the  Right  Rev.  Thomas  Musgrave, 
the  late  Lord  Bishop  thereof^  to  the  Archbishoprick  of  York :   We, 
therefore,  the  Dean  and  Chapter  aforesaid.  Laving  received  the 
Queen's  Majesty's  licence  for  electing  another  Bishop,  have  fixed 
and  appointed  Tuesday,  the  28th  day  of  December  instant,  for  such 
election,  to  be  made  in  the  chapter-house  in  our  said  cathedral 
church,  between  the  hours  of  ten  and  twelve  in  the  forenoon  of  the 
same  day,  with  continuation  and  prorogation  of  the  said  hours,  day, 
and  place  from  thence  following,  if  it  shall  be  necessary,  and  have 
decreed  that  all  and  singular  the  Canons  or  Prebendaries  of  the  said 
Church  that  have  a  riffht  to  vote  on  the  said  election,  should  be  cited 
to  appear  at  the  said  day,  time,  and  place,  to  proceed,  and  see 
proceedings  made,  in  the  business  of  the  said  election,  and  in  all 
and  singular  the  acts  and  things  which,  according  to  the  usage  and 
custom  of  the  said  Cathedral  Church,  and  the  laws  and  statutes  of 
England,  may  be  necessary,  and  as  the  present  state  and  condition 
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Election  of  Dr.  of  the  said  Church  may  either  allow  or  require.  Wherefore,  wc 
Hampdeiu  empower  and  command  you,  ioindy  and  severally,  to  cite  or  cause 
to  be  cited  peremptorily  all  and  singular  the  Canons  or  Prebendaries 
of  the  said  Cathedral  Church,  by  showing  to  them  severally  these 
presents  (if  it  may  conveniently  be  done),  and  by  publicly  aflSzing 
the  same  on  the  door  of  the  west  end  of  the  choir,  and  also  on  the 
door  that  openeth  into  the  chapter-house  of  the  said  Church,  and 
afterwards  by  affixing  and  leaving  on  .each  of  the  said  doors 
respectively  a  true  copy  of  these  presents,  and  also  by  all  lawful 
ways,  means,  and  methods  whatsoever,  whereby  you  can  or  may 
better  or  more  effectually,  so  that  this  citation  may  most  likely 
come  to  the  knowledge  of  them  so  to  be  cited  (whom  by  the  tenor 
of  these  presents  we  do  also  cite),  that  they  and  every  of  them 
appear  before  us  in  the  chapter-house  aforesaid,  on  Tuesday,  the 
28th  day  of  December  instant,  between  the  hours  of  ten  and  twelve 
of  the  forenoon,  with  continuation  and  prorc^tion  of  the  days 
and  hours  from  thence  next  following,  ana  of  places,  if  it  shall  be 
necessary,  to  proceed  and  see  proceedings  in  the  said  business  of 
election,  and  in  all  necessary  acts,  even  to  the  finishing  and  perfecting 
thereof  inclusively,  to  be  done;  and  to  do  and  perform  all  other 
things  which  the  nature  and  condition  of  the  said  election  may 
require.  Moreover  that  you  intimate,  or  cause  to  be  intimated, 
peremptorily,  to  all  and  singular  the  persons  aforesaid  Tto  whom  we 
do  hereby  also  intimate),  tl^t  if  they  do  not  appear  at  the  day,  time, 
and  place  aforesaid,  we  nevertheless  will  then  proceed,  according  to 
law  and  custom,  in  the  said  business  of  election,  and  to  finish  the 
same,  their  absence  in  anywise  notwithstanding;  and  what  you 
shall  do  in  the  premises  you,  or  either  of  you,  that  shall  execute  this 
our  mandate,  snail  duly  certify  to  us,  at  the  day,  time,  and  place 
aforesaid.  In  witness  whereof  we  have  caused  our  common  seal  to 
be  set  to  these  presents. 
"  Dated  this  18th  day  of  December,  in  the  year  of  our  Lord,  1847. 

**  RiCBLD.  Underwood,  Chapter  Clerk."  (l.  s.) 


28tb  Decem- 
ber, 1847. 


Congi  (Tmrt, 


On  Tuesday,  the  28th  of  December  (the  day  named  in  the  above 
citation),  the  Chapter  being  assembled  in  the  Cathedral  Library, 
the  Chapter  Clerk  delivered  the  writ  of  CanffS  d^eUre  to  the  Dean, 
who  returned  it  to  the  Chapter  Clerk,  and  the  latter  then  read  it 
aloud.     It  was  in  the  following  terms : — 

"Victoria,  by  the  Grace  of  God,  of  the  United  iLingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  our 
trusty  and  well-beloved  the  Dean  and  Chapter  of  our  Cathedral 
Church  of  Hereford,  greeting. 

'^  Supplication  having  been  humbly  made  to  us  (a),  on  your  part, 


(a)  Notwithstanding  this  recital,  no 
supplication  was,  in  fact,  made  by  the 
Dean  and  Chapter,  in  the  present  case; 
indeed,  the  practice  of  making  it  has, 
for  some  time  past,  been  very  generally 
neglected,  though  it  ought  properly  to 


be  observed  in  all  cases  of  the  vacancy 
of  a  See,  whether  bv  death,  or  by 
translation ;  see  Oodotph,  Repert,  29  ; 
Evans  and  Klffin  v.  Askwith,  Jon.  (Sir 
W.)  158 ;  Palm.  467  ;  Latch,  31,  233 ; 
Nofj,  93 ;  2  RoUe,  450.    On  the  last 
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that,  whereas  the  aforesaid  Church  is  now  void  and  destitute  of  the  S?**^^**^^' 

solace  of  a  Pastor,  by  the  translation  of  the  Right  Reverend  Father     *'"P<">°' 

in  God,  Doctor  Thomas   Musgrave,  late   Bishop   thereof,  to  the 

Archiepiscopal  See  of  York,  we  would  be  graciously  pleased  to 

grant  you  our  fundatorial  leave  and  licence  to  elect  you  another 

Bishop  and  Pastor ;  We  being  favourably  inclined  to  your  prayers 

in  this  behalf,  have  thought  fit,  by  virtue  of  these  presents,  to  grant 

you  such  leave  and  licence,  requiring  and  commanding  you,  by  the 

&ith  and  allegiance  by  which  you  stand  bound  to  us,  that  you  elect 

such  a  person  for  your  Bishop  and  Pastor,  as  may  be  devoted  to 

God,  and  useful  and  faithful  to  us  and  our  kingdom. 

^'In  witness  whereof,  we  have  caused  these  our  letters  to  be 
made  patent.  Witness  ourself  at  Westminster,  on  the  16th  day  of 
December,  in  the  eleventh  year  of  our  reign. 

"By  Writ  of  Privy  Seal 
"  Lanodale.  Benthall." 

At  eleven  o'clock,  the  Chapter  proceeded  to  the  choir,  and  the 
morning  service  of  the  day  commenced. 

After  the  first  lesson,  the  Queen's  Letter  Recommendatory  was 
read  by  the  Chapter  Clerk,  as  follows: — 

**  Victoria  R. 

"Trusty  and  well-beloved,  we  greet  you  well.  Whereas  the  Qaeen*tl^ter 
Bishoprick  of  Hereford  is  at  this  present  void  by  the  translation  of  Mi»ife, 
the  Most  Reverend  Father  in  Goa,  Doctor  Thomas  Musgrave,  late 
Bishop  thereof,  to  the  Archiepiscopal  See  of  York,  we  let  you  weet, 
that  K>r  certain  considerations  us  at  this  present  moving,  we  of  our 
princely  disposition  and  zeal  being  desirous  to  prefer  unto  the  same 
see  a  person  meet  thereunto,  and  considering  the  virtue,  learning,  wis- 
dom, gravity,  and  other  good  gifts  wherewith  our  trusty  and  well-be- 
loved Kenn  Dickson  Hampden,  Doctor  in  Divinity,  is  endued,  we  have 
been  pleased  to  name  and  recommend  him  unto  you,  by  these  pre- 
sents, to  be  elected  and  chosen  into  the  stud  Bishoprick  of  Hereford 


occasion  of  the  vacancj  of  the  See  of 
Canterbury,  by  the  death  of  Archbishop 
Howley,  tne  following  form  of  signifi- 
cation and  supplication  was  used : — 

''To  the  Queen^s  most  excellent 
Majesty,  our  Sovereign  lady  Victoria, 
b^  the  Grace  of  God,  of  the  United 
^ngdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith,  and  so 
forth,  your  Majesty's  most  dutiful  and 
futhAd  subjects,  William  Rowe  Ljall, 
Doctor  in  Diyinity,  Dean  of  the  Ca- 
thedral and  Metropolitan  Church  of 
Christ,  Canterbury,  and  the  Chapter  of 
the  same  Church,  with  all  blessings  and 
prosperity.  Whereas  the  See  of  this 
jour  Majesty's  Cathedral  and  Metro- 
political  Church  of  Christ,  Canterbury, 
18  now  become  yacant,by  the  lamented 
death  of  the  late  most  reyerend  Father 
in  Grod,  William  Howley,the  last  Arch- 
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bishop  of  Canterbury :  We,  the  said 
Dean  and  Chapter  do  most  humbly 
beseech  your  Majesty  to  grant  us  your 
Royal  leaye  and  licence  to  elect  and 
choose  a  new  Archbishop  of  the  said 
See  of  Canterbury.  And  we  haye  ap- 
pointed and  authorized  our  well  be- 
loved brethren,  Robert  Moore,  Master 
of  Arts,  and  the  Honourable  John 
Eyelyn  Boscawen,  Master  of  Arts, 
Canons  of  the  said  Church,  jointly  or 
seyerally  to  implore  your  Majesty's 
grace  and  favour  in  this  behalf.  And 
we  humbly  beseech  your  Majesty  gra- 
ciously to  receive  such  their  and  our 
supplication.  God  grant  jour  Majesty 
a  long  and  prosperous  retgn. 

^^  Dated  m  our  chapter-house,  the 
14th  day  of  February,  a.  d.  1848,  and 

in  the   II th  year  of  your  Majesty's 

•_ i» 

reign. 
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j5l6CtiOfl  of  UTm 

Hampden. 


The  lawmbly 
of  the  Deao 
and  Chapter. 


*^  Wherefore  we  require  you,  upon  receipt  hereof,  to  proceed  to 
your  election,  according  to  the  laws  and  statutes  of  this  our  realm, 
and  our  Conge  d^elire  herewith  sent  unto  you,  and  the  same  election 
so  made  to  certify  unto  us,  under  your  common  seaL 

''Given  under  our  Signet,  at  our  Palace  of  Westminster,  the 
16th  day  of  December,  in  the  eleventh  year  of  our  reign." 

The  members  of  the  Chapter  present,  then  proceeded  to  the 
chapter-house  (ft) ;  where  the  citation  was  returned  by  manda- 
tory, and  the  names  of  all  the  members  of  the  Chapter  were 
called  over.  The  following  appeared  and  answered  to  their 
names: — 

The  Very  Rev,  John  Merewether,  D.D.,  Dean,  and  Prebendaiy 

ofPyonParva. 
The  Rev.   Hugh  Hanmer  Moigan,  B.D.,   Chancellor  of  the 
Choir,   Canon  Residentiary,   and    Prebendary   of  Putson 
Minor. 
The  Rev.  Henry  Huntingford,  B.C.L.,  Canon  Residentiary,  and 

Prebendary  of  Colwall. 
The  Right  Hon.  and  Rev.  Lord  Saye  and  Sele,  D.C.L.,  Treasurer, 

(^anon  Residentiary,  and  Prebendary  of  Eigne. 
The  Rev.  William  Peete  Musgrave,  M.A.,  Canon  Residentiary, 
and  Prebendarius  Episcopi. 

*  The  Rev.  William  Edward  Evans,  M.  A.,  Pnelector,  and  Pre- 

bendary of  Nunnington. 
The  Rev.  Henry  Wetherell,  B.D.,  Archdeacon  of  Hereford. 
The  Very  Rev.  Charles  Scott  Luxmore,  B.D.,  Prebendary  of 

Inkt!errovB[,  (Dean  of  St  Asaph). 
The  Hon.  and  Rev.  James  Somers  Cocks,  M.A.,  Prebendary  of 

Pratum  Majus. 
The  Rev.  James  Johnson,  M. A.,  Prebendary  of  Hampton. 
The  Rev.  Robert  Biscoe,  M.A.,  Prebendary  of  Pratum  Minus. 
The  Rev.  Waties  Corbett,  M.A.,  Prebendary  of  Moreton  Parva. 
•The  Rev.  John  Birch  Webb,  M.A.,  Prebendary  of  Preston 

Wynne. 

*  The  Rev.  Gilbert  Frankland  Lewis,  M.A.,  Prebendary  of  Church 

Withington. 
♦The  Hon.  and  Rev.  Orlando  Watkyn  Weld  Forrester,  M.A., 

Prebendary  of  Bullinghope. 
•The  Rev.  Robert  Norcrove  Pemberton,  M.A.,  Prebendary  of 

MoretoQ  and  Whaddon. 
•The  Rev.  Richard  Lane  Freer,  B.D.,  Prebendary  of  Gorwall 

and  Overbury  (c). 


(6)  For  which  purpose,  aooordinff 
to  a  practice  long  observed,  in  aU 
meetings  of  the  General  Chapter,  the 
Ladj  Chftpel  was  used,  as  the  ancient 
Chapter  House  has  since  the  time  of 
the  Commonwealth  been  in  ruins.  The 
Lesser  Chapter  usually  assembles  in 
the  Chapter  Room,  off  the  S.  E.  aisle. 
On  the  present  occasion,  the  congre- 
gation at  large  were  admitted  to  the 


meeting  of  the  General  Chapter,  in 
consequence  of  the  cathedral  beii^ 
under  repair,  which  interfered  with 
the  ordinary  arrangements  for  having 
the  meeting  private. 

(c)  A  question  was  raised,  whether 
those  marked  with  an  asterisk  were 
merely  honorary,  and  as  such  had  no 
right  to  vote  in  general  chapters.  Vide 
it^ra,  pp.  11,  13. 
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The  Dean  clidmed  the  right  of  being  Director  of  the  election ;  Eieetiooof  Dr' 
and  such  claim  was  admitted.    As  Director^  he  pronounced  all  the  HMppden. 
absent  Canons,  Prebendaries,  and  other  members  of  the  General  Director  ap- 
Chapter,  who  had  failed  to  appear  in  obedience  to  the  citntion,  pointed, 
contumacious,  in  the  following  terms : — 

**In  the  name  of  God,  Amen:  We  John  Merewether,  D.D.,  Menibere 
Dean  of  this  Cathedral  Church  of  Herefonl,  appointed  Director  of  ^J^jJ^ 
the  Election  of  a  future  Bishop  and  Pastor  of  the  same  Church,  tflmwHMi^ 
with  the  unanimous  assent,  consent,  and  will  of  the  whole  Chapter 
of  the  said  (>hurch,  do  pronounce  contumacious  all  and  singular  the 
Canons  and  Prebendaries  of*  the  said  Cathedral,  who  have  been 
lawfully  and  peremptorily  cited  to  this  day,  hour,  land  place,  to 
proceed  and  see  proceedings  in  the  business  of  electing  a  future 
Bishop  and  Pastor  of  the  said  Cathedral  Church,  accor£ng  to  the 
custom  for  time  past  used  and  observed  in  the  said  Church,  and, 
having  been  so  cited  to  this  hour,  time,  and  place,  have  been  waited 
for  and  have  not  appeared.  And  in  pain  of  their  and  every  of  their 
contumacies,  We  decree  to  proceea  further  in  this  business  of 
Election,  saving  all  questions  arising  tliereupan  (d)y  the  absence  or 
contumacy  of  the  persons  so  cited  in  anywise  notwithstanding,  and 
pronouncmg  the  persons  now  appearing  to  be  a  full  Chapter.  And 
we  do  pronounce  the  same  by  tnese  presents." 

He  next  pronounced  the  members  present,  and  entitled  to  vote, 
to  be  a  full  Chapter,  as  follows : — 

^*In  the  name  of  God,  Amen,  We  John  Merewether,  D.D.,  The  members 
Dean  of  this  Cathedral  Church  of  Hereford,  appointed  Director  of  lawfully  pre- 
this  present  Election,  in  our  name,  and  also  in  the  name  and  stead  ^unoedafuU 
of  all  and  singular  our  brethren  and  fellow  Canons  here  present,  chapter, 
admonish  all  and  singular  such  as  are  either  suspended,  excommu- 
nicated, or  interdicted  (if  any  such  there  happen  to  be  among  us), 
who,  by  law,  custom,  or  on  any  other  account,  ought  not  to  be 
present  or  interest  themselves  in  this  present  business  of  Election, 
that  they  immediately  depart  from  this  chapter-house,  and  permit 
us  and  the  others  of  this  Chapter  to  whom  the  right  and  power  of 
Election  belongeth,  freely  to  proceed  to  and  to  make  Election; 
protesting  by  every  better  and  more  efficacious  way,  means,  and 
form  of  law  whatsoever,  by  which  we  may  the  better  and  more 
effectually,  and  by  which  we  ought,  in  our  name,  and  in  the  stead 
and  name  of  all  and  singular  the  Canons  and  Prebendaries  our 
brethren  aforesaid  here  present,  that  it  is  neither  our  nor  their  will 
or  intention  to  admit  such,  as  having  no  right,  voice,  or  interest  in 
this  Election,  or  to  proceed  or  elect  with  them.  And  we  and  they 
wiil,  that  the  votes  of  such,  (if  any  such  shall  afterwards  be  found, 
and  which  we  hope  may  not  happen),  shall  give  no  aid  or  assistance, 
nor  bring  any  hurt  or  inconvenience  in  the  said  Election,  but  shall 
be  deemed  and  taken  altogether  as  invalid,  and  entirely  as  though 
the  same  had  not  been  given  or  reserved;  but  we  pronounce  and 
declare,  that  the  Canons  present  ou^ht  to  be  esteemed  and  taken  as 
and  for  a  full  Chapter  of  the  Cathedral  Church  aforesaid." 

(d\  The  words  here  marked  in  italics^  introduced  on  thia  occasion,  are  not 
usually  inserted  in  the  form. 


6 


CASE  OF  DR.    HAMPDEN 


Election  of  Dr. 
Htmpden. 

Appuintroent 
of  a  notary  and 
witneaaes. 

The  election. 


Declaration  of 
Canon  Hun- 
tingford. 


Mr.  Richard  Underwood,  the  Chapter  Clerk,  was  then  appomted 
Dotanr,  and  James  Henry  Knight  ana  Richard  Spencer,  witnesses. 

After  some  discussion  the  Chapter  proceeded  with  the  election. 
The  votes  were  taken  in  regular  order,  beginning  with  the  junior 
member  present  The  first  fourteen  members  who  were  called 
upon,  gave  their  votes  for  Dr.  Hampden. 

Canon  Huntingford,  the  fifteenth  in  order,  was  next  called  upon 
to  vote ;  whereupon  he  rose,  and  read  from  a  paper  as  follows: — 

*'  With  the  utmost  respect  for  the  Royal  Prerogative,  and  with  a 
full  conviction  that  it  is  tor  the  peace  and  safety  of  the  Church,  that 
the  Crown  should  nominate  to  vacant  sees,  yet,  in  this  particular 
instatice,  I  feel  obliged  to  defer  complying  with  the  recommendation 
which  has  been  sent  down  to  us,  until  a  competent  tribunal  shall 
have  pronounced  to  be  well  founded  or  not,  the  sentiments  ex- 
pressed by  to  many  Bishops  of  our  Church  (e\  and  by  so  many 


(e)  In  alluflion  to  a  remonstrance 
a^nst  Dr.  Hampden*s  appointment, 
signed  by  thirteen  Bishops,  and  sent 
to  Lord  John  Russell,  earlj  in  De- 
cember ;  which  is  here  subioined,  to- 
gether with  Lord  J.  Russeirs  answer. 

"My  Lord, — We,  the  undersigned 
Bishops  of  the  Church  of  £ngland, 
feel  it  our  duty  to  represent  to  your 
Lordship,  as  head  of  Her  Majesty*8 
Government,  the  apprehension  and 
alarm  which  have  been  excited  in  the 
minds  of  the  clergy,  by  the  rumoured 
nomination  to  the  see  of  Hereford  of 
Dr.  Hampden;  in  the  soundness  of 
whose  doctrine  the  Univcisity  of  Ox- 
ford has  affirmed,  by  a  solemn  decree, 
its  want  of  confidence. 

"We  are  persuaded  that  your  Lord- 
ship does  not  know  how  deep  and 
|;eneral  a  feeling  prevails  on  this  sub- 
ject ;  and  we  consider  ourselves  to  be 
acting  only  in  the  discharge  of  our 
bounden  duty,  both  to  the  Crown  and 
to  the  Church,  when  we  respectfully, 
but  earnestly,  express  to  your  Lord- 
ship our  conviction,  that  if  this  ap- 
pointment be  completed,  there  is  the 
greatest  danger,  both  of  the  interrup- 
tion  of  the  peace  of  the  Church,  and 
of  the  disturbance  of  the  confidence 
which  it  is  most  desirable  that  the 
clergy  and  laity  of  the  Church  should 
feel  m  every  exercise  of  the  royal 
supremacy,  especially  as  regards  that 
very  delicate  and  important  particular, 
the  nomination  to  vacant  sees. 
"  We  have  the  honour  to  be, 
"  My  Lord, 

"  Your  Lor(lship*s  obedient  faithful 
Servants, 

"  C.  J.  London. 

C  WlNTON. 

J.  Lincoln. 
Cur.  Bangor. 


Hugh  Cablulb. 

g.  rochbstbr. 

Rich.  Bath  and  Wblls. 

J.  H.  Gloucestsb  and  Bbistoi*. 

H.  EXBTEB. 

£.  Sabum. 

A.  T.  CuiCHBSTEB. 

J.  Elt. 
Saml.  Oxow." 
««  To  the  Right  Han.  the  Lord 
John  Russell,  ff^' 


n 


ANSWER  OF  LORD  JOHN  RUSSELL. 

"  Chesham-place,  Dec.  8, 1 847. 
"  My  Lords, — ^I  have  had  the  honour 
to  receive  a  representation,  signed  by 
your  LordshipR,  on  the  subject  of  the 
nomination  of  Dr.  Hampden  to  the  see 
of  Hereford. 

"  I  observe  that  your  Lordships  do 
not  state  any  want  of  confidence,  on 
your  part,  in  the  soundness  of  Dr. 
Hampden*s  doctrine.  Your  Lordships 
refer  me  to  a  decree  of  the  University 
of  Oxford,  passed  eleven  years  ago, 
and  founded  upon  lectures  delive^d 
fifteen  years  ago. 

"  Since  the  date  of  that  decree,  Dr. 
Hampden  has  acted  as  Regius  Pro- 
fessor of  Divinity.  The  University  of 
Oxford,  and  many  bishops,  as  I  am 
told,  have  required  certificates  of  at- 
tendance on  nis  lectures,  before  they 
Eroceeded  to  ordain  candidates  who 
ad  received  their  education  at  Ox- 
ford. He  has  likewise  preached  ser- 
mons, for  which  he  has  been  honoured 
with  the  approbation  of  several  pre- 
lates of  our  Church. 

"  Several  months  before  I  named  Dr. 
Hampden  to  the  Queen  for  the  see  of 
Hereford,  I  signified  my  intention  to 
the  Archbishop  of  Canterbury,  and 
did  not  receive  from  him  any  dis- 
couragement. 
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members  of  one  of  om*  Universides  (/).     And  here,  it  is  not  a  Election  of  Dr. 
favour — by  no  means — but  an  act  of  the  merest  justice  to  myself  Hampden. 
considering  how  well  known  I  am  to  most  of  you,  when  I  ask  you 
to  acquit  me  of  any  personal  disrespect  towards  a  learned  and 
talented  divine,  towu:ds  one  who,  I  am  told,  is  so  estimable  in  his 
disposition ; — ^when  I  request  you  to  believe  that  I  am  not  swayed 

S*  any  of  tiioae  unimportant  (of  course  I  mean,  not  unimportant  in 
smselves,  but  still,  comparatively  unimportant)  motives,  viz.  a 
preference  for  one  political  party  to  another,  or,  any  feeling  as 
Detween  Churchmen  and  Dissenters,  or  between  one  party  and 
another  within  the  Church.  But,  while  I  ask  you  to  beheve  that  I 
am  principally  swayed  by  higher  motives,  motives  which  have  no 
connection  whatever  with  this  earth,  or  with  the  present  life,  still  I 
will  frankly  confess,  that  my  mind  is  much  affected  by  this  cir- 
cumstance; that  among  the  Bishops  of  our  Church,  who  have 
signed  a  certain  remonstrance,  there  are,  in  the  first  place,  two 
prelates,  who  are  said  to  differ  in  opinion,  in  some  other  particulars, 
the  Bishop  of  London,  and  the  bishop  of  Winchester;  secondly, 
there  is  one  so  distinguished  for  mildness  and  Christian  meekness, 


*'  In  these  circninstances,  it  appears 
to  ibe,  that  should  I  withdraw  m/ 
recommendation  of  Dr.  Hampden, 
which  has  been  sanctioned  bj  the 
Queen,  I  should  yirtually  assent  to 
the  doctrine,  that  a  decree  of  the 
University  of  Oxford,  is  a  perpetual 
ban  of  exclusion  against  a  clergyman 
of  eminent  learning  and  irrepro^able 
life ;  and  that,  in  tact,  the  supremacy 
which  is  now  by  law  vested  in  the 
Crown,  is  to  be  transferred  to  a  ma- 
jority of  the  members  of  one  of  our 
universities. 

**Nor  should  it  be  forgotten,  that 
many  of  the  most  prominent  among 
that  majority  have  since  joined  the 
commumon  of  the  Church  of  Rome. 

'*  I  deeply  regret  the  feeling  that  is 
aaid  to  be  common  among  the  clergy 
on  this  subject.  But  I  cannot  sacrifice 
the  reputation  of  Dr.  Hampden,  the 
rights  of  the  Crown,  and  what  I  bdieve 
to  be  the  true  interests  of  the  Church, 
to  a  feeling  which  I  believe  to  be 
founded  on  misapprehension,  and  fo- 
mented by  prejudice. 

'*  At  the  same  time,  I  thank  ^our 
LfOrdships  for  an  interposition  which  I 
believe  to  be  intended  for  the  public 
benefit.  **  I  have,  &c. 

"  J.  Rdssbll." 

^  To  ike  Right  Rev,  the  Bishops  of 
London,  Winchester,  Lincoln,  ffc.^ 

if)  In    allusion  to  a  declaration 


made  at  Oxford  by  a  large  number 
of  resident  members  of  Convocation, 
on  March  10,  1836  (for  which,  see  the 
newspapers  of  that  period);  and  to 
a  statute  of  that  university,  shortly 
afterwards  passed  in  Convocation. 
The  statute  is  as  follows  : — 

*'  Quum  ab  Universitate  commissum 
fuerit  S.  Theologis  Professori  Regio, 
ut  unus  sit  ex  eorum  numero,  a  quibus 
designantur  selecti  Concionatores,  se- 
cundum Tit.  xvi.  §  8.  r  Addend,  p.  150.) 
necnon  ut  ejus  consilium  adhibeatur, 
si  quis  Concionator  coram  Vice-Can- 
cellario  in  qiuestionem  vocetur,  se- 
cundum Tit.  xvi.  §  11.  (Addend, 
p.  154.) ;  quum  vero  qui  nunc  rrofessor 
est,  scriptis  sub  publici  juris  factis  ita 
res  theolo^icas  tractaverit,  ut  in  hac 
parte  nuUam  ejus  fiduciam  habeat 
Universitas ; 

^  Statutum  est,  quod  munerum  prae- 
dictorum  expers  sit  S.  Theologis  rro- 
fessor  Regius,  donee  aliter  Universitati 
placuerit.  Ne  vero  quid  detrimenti 
capiat  interea  Universitas,  Professoris 
ejusdem  vicibus  fungantur  alii ;  scilicet, 
in  Concionatores  selectos  designando 
Senior  inter  Vice-Cancellarii  JDepu- 
tatos,  vel  eo  absente,  aut  ipsius  Vice- 
Cancellarii  locum  tenente,  proximus 
ex  ordine  Deputatus  (proviso  semper, 
quod  sacros  ordines  susceperit),  et  iii 
consilio  de  Concionibus  habendo  Pra;- 
lector  Dominas  Margaretas  Coiuitissas 
Richmondise.** 
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HMEDd"^^*  as  the  Bishop  of  Lincob;  and  thirdly,  there  is  onfe  of  so  powerful 
— ^— —  an  intellect,  and  such  sincere  piety,  as  the  Bishop  of  Oxford.  I 
say,  I  confess,  that  the  above  fact  seems  to  me  important,  and 
confirms  me  in  the  resolution  which,  I  just  now  stated,  I  felt 
obliged  on  the  present  occasion  to  adopt:  viz.,  to  wait  for  an 
impartial  and  solemn  decision  from  a  tribunal  competent  to  pro- 
nounce it" 

i 

t  He  concluded  by  voting  to  defer  the  election.  He  then  handed 
in  the  above  document,  with  a  request  that  it  might  be  placed  on 
record:  and  it  was  received  by  the  Chapter  Clerk. 

Canon  Morgan,  the  next  in  seniority,  voted  for  Dr.  Hampden* 

The  Dean,  when  called  upon,  rose,  and  read  from  a  paper  as 
follows : — 
^«cj"^<»of  "I  am  standing  in  the  Sanctuary  of  the  Most  High  God,  and, 
t  e  Dean.  together  with  my  brethren,  the  ordained  ministers  of  our  Loni  and 
Master,  Jesus  Christ,  am  called  upon,  in  the  name  of  the  Sovereifi:n 
of  this  land,  to  choose  and  elect  such  a  person  as  may  be  meet  to  Be 
the  Bishop  and  Pastor  of  this  Diocese.  I  solemnly  declare  here,  in 
the  Divine  Presence,  that  it  is  my  earnest  and  hearty  desire  to  be 
faithful  and  bear  true  allegiance,  to  pay  all  humble  duty  and  sub- 
missive obedience  to  her  most  excellent  Majesty,  the  Queen  of  these 
dominions,  who,  I  feel  assured  on  her  part,  ^  knowing  whose  minister 
she  is,  will  above  all  things  seek  His  honour  and  glory,'  who  is  'the 
King  of  kings  and  Lord  of  lords,'  to  whom,  above  all,  I  owe  my  first 
allegiance.  And  whereas,  by  the  exercise  of  that  civil  privilege 
which  gives  to  the  first  minister  of  the  Crown  the  power  of  recom- 
mending to  the  Sovereign  for  nomination  to  vacant  bishopricks,  the 
Reverend  Benu  Dickson  Hampden,  D.D.,  has  been  so  nominated, 
and  to  us  recommended  by  the  official  instrument  this  day  laid 
before  us,  to  the  Bishoprick  of  Hereford :  And  whereas,  we,  the 
Dean  and  Chapter  of  this  Cathedral  Church,  are  forbidden,  under 
very  heavy  penalties,  to  elect  any  other  person  into  the  said  Bishop- 
rick, except  the  said  Renn  Dickson  Hampden :  And  whereas  the 
University  of  Oxford,  in  full  and  lawful  convocation  {g)j  did  decree 
that  the  said  Renn  Dickson  Hampden  should  be  deprived  of  certain 
functions  of  office  in  the  said  University,  because,  in  his  public 
writings,  he  had  so  treated  theological  subjects,  that,  in  this  respect, 
the  University  had  no  confidence  in  him ;  and  that  the  convocation 
afterwards,  within  five  years  last  past,  after  full  debate,  refused  to 
rescind  the  said  decree  and  deprivation :  And  whereas  the  said 
Renn  Dickson  Hampden  is  now  under  the  effect  of  the  said  decree 
of  the  University  of  Oxford  in  convocation  assembled;  and  from 
the  careful  and  attentive  perusal  of  the  said  writings,  I  do  believe 
their  decree  to  be  just,  those  writings  unsound  in  doctrine  and 
dangerous  in  their  tendency:  And  whereas,  taking  the  premises 
solemnly  and  anxiously  into  consideration,  I  prepared  an  humble 
petition   to  her  most  excellent  Majesty,  dated  the  17th   day  of 

{g)  .Vide  wapra^  p.  7,  n. 
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December  instant  (A),  praying  postponement  of  the  election  until  ^^•**]jy  ^  ^• 
due  investigation  had  been  made,  and  a  sufficient  removal  of  the         ^^' 


(hi)  The  following  is  the  petition 
referred  to : — 

**  TO   THB    QUEXN^S    MOST    BXCELLENT 
MAJB8TT. 

^  May  it  please  your  Majesty, — ^We, 
your  Auujesty's  most  dutifiil  and  loyal 
subject,  John  Merewether,  Doctor  in 
Divinity,  Dean  of  the  cathedral  church 
of  Hereford,  most  humbly  lay  before 
your  Majesty  the  assurances  of  our 
deepest  and  most  heartfelt  attachment 
to  your  Majesty's  sacred  person  and 
government. 

**  We  thank  your  Majesty  for  hav- 
ing ffraciously  granted  to  us  your 
royal  licence  to  elect  a  Bishop  of  our 
Church,  in  place  of  the  Right  Reverend 
Father  in  God,  Thomas,  late  Bishop 
thereof,  and  for  '  reauiring  and  com- 
manding us,  by  the  faith  and  allegiance 
by  which  we  stand  bound  to  your 
Majesty,  that  we  elect  such  a  person 
as  may  be  devoted  to  God,  and  useful 
and  faithful  to  your  Majesty  and  your 
kingdom.' 

**We  also  dutifully  recognise  the 
goodness  of  your  Majesty  in  accom- 
panjring  this  your  royal  licence  with 
letters  missive,  graciously  announcing 
to  us,  that  out  of  ^  your  princely  dis-  ^ 
position  and  zeal  you  are  desirous,'  as  * 
we  cannot  doubt,  *  to  prefer  unto  the 
same  see  a  person  meet  thereunto.' 

''  And  we  further  acknowledge  your 
Majesty's  fipracious  intention  towards 
us  m  ^  naming  and  recommending  unto 
us,'  by  the  same  letters  missive,  Dr. 
Renn  Dickson  Hampden,  your  Ma- 
jesty's Reader  in  Theology  in  your 
University  of  Oxford,  to  be  by  us 
'  elected  and  chosen  unto  the  said 
bishoprick.' 

^Jaut  we  most  humbly  beseech  your 
Majesty  to  permit  us,  as  m  duty  bound, 
and  in  obedience  to  your  Majesty's 
gracious  command  touching  the  quali- 
ties of  the  person  to  be  chosen  by  us, 
to  represent  (and  if  it  be  deemed 
necessary,  by  sufficient  documents  to 
prove),  that  somewhat  more  than 
eleven  years  aso  the  said  Dr.  Renn 
Dickson  Hampden,  then  beine  the  late 
King  William's  Reader  of  Theology, 
the  said  University  did,  as  by  its  laws, 
rijQ;hts  and  privil^es,  and  by  the  law 
oi  the  land  it  is  empowered,  and  on  fit 
occasion  bound  to  do,  judge  of  the 
public  writings  of  the  said  Dr.  Hamp- 
den, and  did  solemnly  decree,  and  by 


a  statute  in  its  House  of  Convocation 
duly  made  did  enact,  that  the  said  Dr. 
Hampden  should  be  deprived  of  certain 
weigntv  functions,  importing  the  right 
of  ju(^ng  of  sound  teaching  and 
preaching  of  God's  word,  which  had 
Deen  specially  annexed  by  former 
statutes  of  the  said  University  to  his 
office  therein ;  to  wit,  ^  that  he  be  in 
the  number  of  tiiose  by  whom  are 
appointed  the  select  preachers  before 
the  University,' — and,  further,  ^  that  his 
counsel  be  taken  in  case  of  any  preacher 
being  called  ^as  by  the  statutes  of  the 
said  University  every  preacher  who 
may  have  dehvered  any  unsound  or 
suspected  doctrine  in  any  of  his 
preachings  is  liable  to  be  called)  into 

ristion  before  the  Vice-chancellor.* 
d  such  deprivation  of  Dr.  Hampden 
was  expressly  declared  in  the  said 
statute  to  have  been  decreed  *  because 
in  his  said  publbhed  writings  he  has  so 
treated  matters  theological,  that  in  this 
respect  the  University  hath  no  con- 
fidence in  him.* 

(*  Furthermore,  six  years  afterwards, 
the  Convocation  of  the  said  University 
having  been  called  together  to  con- 
sider the  question  of  the  fitness  of 
repealing  the  said  statute,  so  that  the 
said  Dr.  Hampden  mi^ht  be  restored 
to  the  functions  of  which  he  had  been 
as  aforesaid  deprived,  the  said  Con- 
vocation did  thereupon  solemnly  decree 
that  the  statute  should  not  be  repealed, 
but  should  still  be  (and,  accordingly, 
it  still  continues  to  be)  in  full  force 
and  vigour;  whereby  the  said  Dr. 
Hampden  stands  to  this  day  denounced 
by  the  judgment  of  the  said  Univer- 
sity as  '  devoid  altogether  of  its  con- 
fidence in  matters  theological,  by  rea- 
son of  the  manner  in  which  those  mat- 
ters have  been  treated  by  him  in  his 
published  writings.* 

'*  And  here  we  deem  it  our  duty  to 
your  Majesty  humbly  to  submit,  that 
not  only  by  the  people  and  Church  of 
England,  out  by  all  your  Majesty's 
royal  predecessors,  the  solemn  deci- 
sions Grif  either  of  your  Majesty*s  Uni- 
versities of  Oxford  and  Cambridge  on 
questions  and  matters  of  theoiog}', 
have  always  been  deemed  to  carry 
with  them  very  high  authority,  and 
that  such  is  thu  renown  of  these  your 
Majesty's  famous  Universities  through- 
out the  reformed  portion  of  Christen- 
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Election  of  Dr.  censure  and  deprivation  of  the  said  Doctor  Renn  Dickson  Hampden 

^""P^*"*        had  been  effected,  by  a  just  and  competent  tribunal ;  and,  moreover, 

further  pleaded  to  her  Majesty's  Prime  Minister  (t^  the  entire  cir- 


dom,  that  ererjr  where  their  iudgment 
18  heard  with  reverence  and  honour. 

*'  Neither  may  we  omit  dutifiilly  to 
lay  before  your  Majesty,  that  to  the 
office  of  a  Bishop,  to  which  we  are 
commanded  by  your  Majesty  to  choose 
*  a  person  meet  to  be  elected,'  essen- 
tially adheres  the  duty  of  judging  of 
the  doctrine  of  the  clergy  committed 
to  his  charge,  especially  of  those  who 
are  to- be  instituted  or  bcenced  by  him 
to  the  cure  of  souls — ^which  hieh  duty 
the  University  of  Oxford  has  decreea, 
bA  aforesaid,  that  Dr.  Hampden  is,  in 
its  judgment,  unfit  to  have  confided  to 
him;  the  distressing  and  disastrous 
consequences  which  must  be  expected 
to  result  from  placing  the  diocese  of 
Hereford,  by  the  strong  hand  of  power, 
under  a  person  so  characterized  by  so 
high  authority,  we  are  as  unwilling  as 
it  would  be  painful  to  recount. 

**  For  all  tnese  reasons,  and  not  least 
because,  in  common,  as  we  beliove, 
with  almost  every  considerate  chrrch- 
man,  we  are  desirous  and  anxious  that 
the  preroffative  of  the  Crown  in  nomi- 
nating  to  bishopricks  should  be  forever 
estabBshed  on  its  only  firm  foundation, 
the  confidence  of  the  Church  in  the 
wisdom,  the  justice,  the  purity,  the 
considerate  and  conscientious  modera- 
tion with  which  it  is  exercised;  we 
most  humbly  pray  your  Majesty  to 
name  and  recommend  some  other 
person  whom  your  Majesty  shall  think 
meet  to  be  elected  by  us  for  our 
Bishop,  or  that  your  Majesty  will 
graciously  relieve  us  from  the  neces- 
sity of  proceeding  to  the  election  till 
you  shall  have  been  pleased  to  submit 
Dr.  Renn  Dickson  Hampden's  pub- 
lished writings  (so  judged  as  aforesaid 
by  the  Convocation  of  the  University 
of  Oxford),  to  the  judgment  either  of 
the  two  Houses  of  Convocation  of 
clergy  of  the  province  of  Canterbury, 
whida  is  now  sitting,  or  of  the  Provin- 
cial Council  of  Bishops  of  the  same 
province,  assisted  by  such  divines  as 
your  Majesty  or  the  said  Provincial 
Council  shall  be  pleased  to  call,  or  of 
some  other  competent  tribunal  which 
your  Majesty  shall  be  graciously 
pleased  to  appoint.  In  order  where- 
unto  we  have  appointed  for  the  day  of 
election  the  28th  day  of  December 
instant,  being  the  eleventh  day  from 


the  receipt  of  vour  Majesty's  C(mg6 
d&ire^  and  the  ust  which  we  can  law- 
fully appoint. 

^  And  we  are  the  more  emboldened 
to  lay  this  our  humble  supplication  at 
the  feet  of  your  Majesty,  by  your 
known  cordial  attechment  to  our  holy 
and  apostolic  Church,  and  by  your 
faithful  and  uniform  observance  of  the 
oath  made  by  your  Majesty  at  your 
coronation, — ^  lliat  you  will  maintain 
and  preserve,  to  the  utmost  of  your 
power,  the  doctrine,  discipline,  and 
government  thereof.' 

**  And  even  if  it  could  be  imagined 
that  these  last  mentioned  considera- 
tions apply  not  to  our  case,  we  should 
nevertheless  confidently  rely  on  your 
Majesty's  experienced  repud  for  that 
dearest  and  most  sacred  right  of  every 
class  and  description  of  your  Majesty  s 
subjects,  the  right  of  Hberty  of  con- 
science, and  on  your  havinff  at  the 
head  of  your  Majesty's  councils  a  noble 
Lord,  tne  proudest  boast  of  whose 
illustrious  house,  as  well  as  of  his  own 
public  life,  it  hitherto  has  been,  to 
assert  that  right  for  all  men  against  all 
opponents — a  right  which  would,  in 
our  persons,  be  trampled  to  the  very 
dust,  if,  in  spite  of  all  our  just  and 
reasonable  reclamations,  we  be  coerced 
under  the  threatened  penalties  of 
prtannadre  to  elect  for  our  Bishop  a 
person  whom  we  cannot  conscien- 
tiously believe,  so  long  as  the  afore- 
said judgment  stands  against  him,  to 
be  *  meet  to  be  elected'  to  that  most 
holy  office. 

**  In  conclusion,  we  would  add  our 
fervent  prayer,  as  well  as  our  most 
earnest  hope,  that  your  Majesty  may 
long  be  permitted,  by  the  King  of 
kings,  to  reign  in  the  hearts  of  all  your 
subjects,  the  approved  'Defender  of 
the  Faith,*  *  ruling  all  estates  and 
degrees  of  men  amongst  us,  whether 
ecclesiastical  or  temporal,'  as  is  your 
sacred  and  undoubted  risht, — giving 
idike  to  all  experience  of  Sie  blessings 
of  your  just  and  beneficent  govern- 
ment, and  receiving  from  all  the 
willinff  homage  of  grateful  and  con- 
fiding love.  In  witness  whereunto  we 
have  affixed  our  decanal  seal,  this  17th 
day  of  December,  in  the  year  of  our 
Lord,  1 847."  (l.  s.) 

(t)  In  a  letter  to  Lord  John  Uus- 
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cumstances  of  the  case,  together  with  the  awful  and  eonstraming  Klecdonof  Dr. 
obligations  by  which  we  are  bound :  And  whereas  the  Primate  of  afi  "°P^' 
England,  with  thirteen  Bishops  or  more,  have  preferred  their 
objections  to  the  said  appointment,  and  great  numbers  of  the  clergy 
and  laity  throughout  tne  land,  of  every  shade  of  religious  opinion 
tolerated  by  the  Church,  have,  by  the  most  solemn  appeals,  intreated 
us  to  refrain  from  such  election,  until  such  time  as  the  aforesaid 
objection  should  be  removed,  or  another  unobjectionable,  person 
substituted :  I,  taking  all  the  aforesaid  premises  into  my  most 
serious  consideration,  ao  most  humbly  and  imploringly  supplicate 
Him  whose  Holy  word  declares  that  tne  hearts  of  kings  are  in  His 
rule  and  governance,  that  her  Majesty  may  even  yet  be  pleased  to 
reconsider  our  earnest  and  disinterested  prayer,  to  correct  and 
amend  the  errors  and  misfortunes  which  have  arisen  and  still  more 
seriously  threaten  us,  from  the  ill  considered  advice  of  a  misinformed 
minister,  as  on  other  occasions  herMmesty's  royal  predecessors  have 
done,  and  so  may  avert  the  injuiy  which  must  otherwise  be  inflicted 
on  the  Church,  and  pacify  the  outraged  feelings  of  her  members. 
And  here,  in  the  sight  of  God,  in  the  midst  of  His  temple,  and  in 
the  performance  of  my  priestly  office,  I  solemnly  protest  that  it  is  no 
deficiency,  in  the  smallest  degree,  of  loyalty  and  humble  devotion  to 
our  Sovereign,  or  of  implicit  respect  and  deference  to  the  laws  of  this 
realm,  whidn  impel  me  to  make  this  declaration.  It  is  the  dictate  of 
my  conscience,  the  conviction  of  my  mind,  that  I  am  constrained  so 
to  act,  as  I  tender  the  safety  of  my  soul,  and  dread  the  vengeance  due 
to  infidelity,  and  insincerity,  mocxery,  and  profaneness,  from  a  justly 
offended  God,  if  I  did  not  thus  discharge  wiiat  seems  to  me  to  be  my 
duty.  I,  therefore,  John  Merewether,  D.D.,  Dean  of  the  Cathedral 
Church  of  Hereford,  am  dissentient,  I  cannot  vote  for  Dr.  Renn  f 
Dickson  Hampden  as  a  Bishop  and  Pastor  of  the  Cathedral  Church 
where  I  am  Dean.  And  I  frurther  protest."  [Here  the  Dean  read 
the  protest,  which  will  be  presently  given  as  appended  to  the  certi- 
ficates of  the  election]. 

A  somewhat  desultory  discussion  ensued  upon  the  points  adverted 
to  in  the  protiest ;  in  the  course  of  which  discussion,  allusion  was 
made  to  stats.  33  Hen.  8,  c.  27;  3  &  4  Vict.  c.  113 ;  and  4  &  5 
Vict,  c  39,  s.  16;  but  the  question  as  to  the  admission  or  exclusion 
of  honorary  prebendaries(j)  was  neither  moved  and  seconded,  nor  put 
from  the  cnair.  At  the  close  of  the  discussion.  Canon  Morgan  moved 
'^  that  the  election  be  now  declared,"  Lord  Say  and  Sele  seconded 
the  motion. 

The  Dean.  "  Fifteen  having  votes,  or  claiming  to  vote,  have 
voted  for  Dr.  Hampden;  two  have  voted  against  him;  the  others 
being  absent  It  is  now  for  the  Chapter  to  say,  whether  that  is  an 
election.  [After  a  short  pause].  No  one  objects  to  that  being 
considered  an  election,  except  those  who  dissent."  He  then  ex- 
pressed his  own  individual  opinion  that  the  election  was  invalid,  a 

seU,  datc^  December  22,  1848;   for      (Jan.  1818),  p.  81. 
which  aei"-  British  Magazine,  No.  cxciv.  {j)  Supra^  p.  4,,ii.  (c). 
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Election  of  Dr.  question  which,  he  considered,  most  be  raised  and  determined 
"'^*°*  elsewhere ;  but,  that  in  the  mean  time,  if  the  election  were  to  be 
regarded  as  valid,  it  would  be  their  duty  to  decree  three  certificates, 
one  for  the  Queen,  one  for  the  Bishop  elect,  and  one  for  the  Primate, 
which  would  respectively  be  to  the  following  effect.  He  then  read 
the  subjoined  instruments. 


Certificate  to 
the  Queep. 


Certificate 
to  the  Arch- 
bishop of  Can- 
terbury. 


''  To  the  Queen's  Most  Excellent  Majesty,  Victoria,  by  the  Grace 
of  God,  of  the  United  Kinfl;dom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith,  &c. 

<<  We,  your  Majesty's  loyal  and  devoted  subjects,  the  Dean  and 
Chapter  (A)  of  the  Cathedral  Church  of  Hereford,  humbly  make 
known  and  intimate  unto  your  Majesty,  that  the  See  of  the  Bishoprick 
of  Hereford  being  void  by  the  translation  of  the  Right  Revereud 
Thomas  Musgrave,  late  Bishop  thereof,  to  the  Archbishoprick  of 
York,  and  your  Majesty  having  mnted  unto  us  your  royal  Ucence 
that  we  should  proceed  to  the  election  of  a  fit  and  proper  person 
to  supply  the  vacancy  now  occurring  in  the  said  BishopricK,  did 
proceed,  on  Tuesday,  the  28th  day  ot  December  instant,  to  elect  a 
person  provident  and  discreet,  and  recommended  unto  us  by  his 
knowleoge,  life,  and  morals,  being  bom  in  lawful  wedlock,  of  lawfiil 
age,  ordained  in  priest's  orders,  and  knowing  and  being  able  to 
defend  the  rights  and  Uberties  of  the  Church,  and  did  on  the 
same  day  elect  the  Reverend  Renn  Dickson  Hampden,  Doctor  in 
Divinity,  having  regard  as  well  to  your  Majesty's  gracious  recom- 
mendation of  him  as  to  his  merits  aforesaid,  to  be  Bishop  and  Pastor 
of  the  Church  and  See  of  Hereford.  In  testimony  whereof  we 
have  caused  our  common  seal  to  be  hereunto  affixed,  this  28th  day 
of  December,  in  the  year  of  our  Lord  1847."  (l.  b.)    • 

**  To  the  Most  Reverend  Father  in  God,  William,  by  Divine  Provi- 
dence, Lord  Archbishop  of  Canterbury,  Primate  of  All  England, 
and  Metropolitan. 

"  We,  your  humble  and  devoted  servants,  the  Dean  and  Chapter 
of  the  Cathedral  Church  of  Hereford,  humbly  signify,  with  all 
obedience,  reverence,  and  honour,  that  the  Bishoprick  of  Hereford 
being  lately  void  by  the  translation  of  the  Right  Reverend  Thomas 
Mu^rave,  late  Lord  Bishop  thereof,  to  the  Archbishoprick  of  York, 
and  navins  received  firom  her  Majesty  the  Queen,  her  royal  licence 
to  proceed  to  elect  the  Reverend  Renn  Dickson  Hampden,  Doctor 
in  Divinity,  to  the  said  Bishoprick  and  Episcopal  seat  in  the  Ca- 
thedral Church  of  Hereford,  did  on  the  day  of  the  date  hereof, 
proceed  to  elect  a  Bishop  to  fill  the  vacancy  in  the  said  See,  and  did 
elect  the  said  Renn  Dickson  Hampden,  he  being  a  person  pro- 
vident and  discreet,  and  recommended  unto  us  by  his  knowledge, 
life,  and  morals,  being  bom  in  lawful  wedlock,  of  lawful  age,  or- 


(k)  The  Dean  objected  to  the  lue 
of  the  phrase,  **  Dean  and  Chapter,** 
inaamucn  as  he  dissented  from  the 
election.  But  his  objection  was  oyer- 
ruled,  it  being  considered  that  the 


votes  of  the  nugority  concluded  the 
whole  bodj,  which  was  designated 
under  the  corporate  title  of  ^  Dean 
and  Chapter.** 
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ddned  in  priest's  orders,  and  knowing  and  being  able  to  defend  the  S*^^  ^  ^' 
rights  and  liberties  of  the  Church.    In  testimony  whereof  we  have     ^"P^^"' 
caused  our  common  seal  to  be  hereunto  a£Sxea|  this  28th  day  of 
December,  in  the  year  of  our  Lord,  1847.''  (u  s.) 

**To  the  Reverend  Renn  Dickson  Hampden,  Doctor  in  Divinity.      Certificate 

"  We,  the  Dean  and  Chapter  of  the  Cathedral  Church  of  Here-  ^^^  ^^^ 
ford,  in  Chapter  assembled,  humbly  signify  that  the  seat  of  the 
Bishop  of  the  Cathedral  Church  of  Hereford  aforesaid,  being  void 
by  the  translation  of  the  Right  Reverend  Thomas  Musgrave,  late 
Lord  Bishop  thereof,  to  the  Archbishoprick  of  York,  and  having 
received  her  Majesty's  royal  licence  to  elect  a  Bishop  and  Pastor  of 
the  aforesaid  Church  ana  See,  and  by  the  authori^  and  power  of 
such  licence,  on  the  day  of  the  date  hereof,  in  our  chapter-house  in 
the  Cathedral  Church,  being  capitularly  assembled,  and  making  a 
full  chapter  there  according  to  right  and  custom,  having  first 
monished  and  cited  to  such  election  cJl  and  singular  the  Canons  and 

Prebendaries  of  the  said  Church  ( (/)  )  did  elect  you, 

the  aforesaid  Renn  Dickson  Hampden,  Doctor  in  Divinity  (  .  . 
.  •  .  (m) ),  to  be  Bishop  and  Pastor  of  the  aforesaid  Cathedral 
Church  of  Hereford,  humbly  requesting  you  that  you  will  be 
fJeased  to  signify  your  assent  of  your  acceptance  of  the  dignity, 
office,  and  burden  of  the  Bishoprick  aforesaid.  In  testimony  whereof, 
we  have  caused  our  common  seal  to  be  hereunto  afiixed,  this  28th 
day  of  December,  in  the  year  of  our  Lord,  1847."  (l.  b.) 

To  each  of  the  above  certificates,  at  the  Dean's  urgent  request, 
was  appended  the  following  protest : — 

"  I,  John  Merewether,  Doctor  in  Divinity,  Dean  of  the  Cathe-  The  Detn^ 
dral  Church  of  Hereford,  do  hereby  protest  against  this  proceeding  P">«o«t. 
as  an  election,  inasmuch  as  certain  persons  have  voted,  who  (I  have 
reason  to  believe,  being  merely  honorary  prebendaries,  and  not 
having  conformed  to  the  provisions  of  the  statutes  of  this  Church 
which  I  have  sworn  to  observe),  are  not  qualified  to  vote  in 
Chapter  (n\  and  also  because  the  majority  so  constituted  has  not, 
according  to  the  said  statutes,  the  Dean  and  three  Residentiaries  at 
the  least  voting  therein  (0).     And  I  require  and  claim  the  power  of 


(I)  Here  a  blank  was  left  in  place 
of  tne  words,  **  and  no  one  dissenting 
therefirom,**  objected  to  bj  the  Dean 
as  inadmissible. 

(m)  Here  a  blank  was  left  in  place 
of  the  word  **  unanimouslj,"  objected 
to  by  the  Dean  as  inadmissible. 

(fi)  Vide  supra,  p.  4,  n.  (c). 

(oS  The  grounds  of  objection  urged 
by  the  Dean,  and  summarily  stated  by 
bim  in  this  protest,  are  given  more  in 
detail  in  the  following  **  Appeal,**  for- 
warded by  him  to  the  successor  of 
Archbishop  Howley  on  the  20th  of 
March,  1848  :— 


*«  APPEAL. 

^To  the  Right  Honourable  and  most 
Reverend  father  in  Chd,  John  Bird, 
by  Divine  Providence  Lord  Arch^ 
bishop  of  Canterbury,  Primate  of  all 
England  and  Metropolitan,  and  Su-- 
perior,  and  Vacante  Sede  Sole  Visitor 
of  the  Cathedral  Church  of  Here- 
ford. 

**The  dutiful  and  most  respectful 
Appeal  of  John  Merewether,  Doctor 
in  Divini^,  Dean  of  the  Cathedral 
Church  of  Hereford. 

"  Sheweth,— 
""  That  the  Statutes  of  the  Cathe- 
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H*^"^^^'^'  extending  this  my  protest,  and  that  this  my  protest  be  duly  an- 
.^J_: —   nexed  and  appended  to  the  significations  and  certificates  of  election, 
to  the  Bishop  elect,  to  the  Crown,  and  to  the  Archbishop. 

^^  John  Merewether,  Dean. 
"  In  the  presence  of  me,         1  J.  H.  Knight,  1  Witnesses.' 

"  Rich.  Underwood,  N.  P.  J         Rd.  Spencer,  j 


dral  Church  of  Hereford  consist  of 
several  codes  of  laws  for  the  ^rem- 
ment  of  that  Church,  of  different 
periods;  the  first  termed  *Laudabiles 
Consuetudioes,*  being  the  early  Regula 
of  this  Church,  but  in  many  respects 
still  acted  upon  in  the  present  day; 
the  second,  probably  drawn  up  by 
John  Aquabtanca,  JDean,  about  the 
year  1289,  a  compilation  and  modifi- 
cation of  the  former ;  the  third,  revbed 
during  the  reign  and  under  the  sanc- 
tion of  Queen  Elizabeth;  and  the 
fourth,  a  revision  of  the  last  mentioned 
code,  in  which  some  trifling^  alterations 
were  made,  but  which  recite  and  re- 
enforce  the  early  statutes  or  consuetu- 
dines  in  the  following  words, 

'*Cap.  4,  s.  2.  *  ^Reliquam  yero 
Decani  jurisdictionem  vacante  Deca- 
natu  ad  aliquem  Residentiariorum  ex 
consensu  Capituli  spectare  decemimus, 
iisque  omnibus  et  singulis  stricte  in- 
iungimus,  ut  dilieenter  curent,  lauda- 
biles  hujus  £c<uesifB  Consuetudines, 
L^es  R^;ni  de  rebus  Ecdesiasticis, 
Canones  Ecclesise  Anfflicanse  et  consti- 
tutiones  Episcopi  visttatorias  fideliter 
observari.' 

"A^ain,  cap.  12,  s.  7.  t  *Cum 
yero  fieri  non  possit  ut  consuetuc^es 


Ecclesise  Cathedralb  et  Collegii  Vica- 
riorum  Choralium  approbate,  scripto 
brevi  omnes  comprehendantur :  gene- 
raliter  edicimus  omnes  eas  in  posterum 
ab  lis  ad  quos  pertinent,  observandas 
modo  nee  verbo  Dei,  nee  legibus  aut 
statutis  hujus  Reeni  Anglie,  nee  sanc- 
tionibus  nostris  ^clesiasticis  (quas  in- 
junctiones  dicunt)  sive  canonibus,  et 
constitutionibus  £cclesi»  Anflicante, 
neque  istis  deinque  statutis  adversen- 
tur,  aut  hie  alio  modo  provise  atque 
immutatiB  fuerint ;  alioaui  in  eo  pror- 
sus  rescindendas,  et  antiquandas  esse.* 

**  That  upon  occasion  of  the  installa- 
tion of  a  bishop  and  a  Dean,  the  fol- 
lowing oath  is  respectively  taken  by 
each. 

"  J  *  Ego  —  —  ab  hao  bora  in  • 
autea,  fidelis  ero  huic  sacrosanctie 
Ecclesifls  Herefordensi,  necnon  jura, 
libertates,  privilegia,  et  consuetuoines 
ejusdem  pro  viribus  observabo  atque 
ea  manutenebo  et  defendam  pro  posse 
meo,  sic  me  Deus  adjuvet  et  hcc 
sancta  Evangelia.* 

"  Hiat  upon  occasion  of  the  installa- 
tion of  every  DimiitaiT  and  Prebendary 
of  the  said  Cathedral  Church,  the  fol- 
lowing oath  is  taken  by  each. 

'*  §  *Juro  insuper    ac   Deo  teste 


^  **  We  decree  also  that  in  the  vacancy  of  the  Deanery,  all  other  iurisdiction 
of  the  Dean  shall  belong  to  some  one  Residentiary  agreed  upon  by  the  Chapter, 
and  we  do  strictly  enjoin  all  and  every  of  them  to  take  especial  care  that  the 
'  laudable  customs*  of  this  Church,  the  laws  of  the  Kingdom  concerning  matters 
Ecclesiastical,  the  Canons  of  die  Church  of  England,  and  the  constitutions  of 
the  Bishop  made  in  his  visitation  be  faithfully  observed. 

t**But  since  all  the  approved  customs  of  the  Cathedral  Church,  and 
lege  of  the  Vicars  Chorai  cannot  be  comprised  in  a  short  manuscript,  we 
declare  in  general  that  all  such  shall  hereailer  be  observed  by  those  whom  they 
concern,  as  are  not  contrary  to  God*s  Word,  the  laws  or  statutes  of  this  realm 
of  England,  our  Ecclesiastical  sanctions  commonly  called  injunctions,  or  the 
Canons,  or  the  Constitutions  of  the  Church  of  England,  or  lastly  to  these  sta- 
tutes, or  are  here  otherwise  ordered  and  changed ;  or  else  shall  m  that  respect 
be  utterly  made  void  and  abrogated. 

I  *'  I,  from  this  hour  forward  will  be  faithful  to  this  sacred  Church 

of  Hereford,  and  also  will  with  all  my  strength  observe  the  laws,  liberties, 
privileges,  and  customs  of  the  same,  and  accordmg  to  my  power  I  will  maintain 
and  deiend  them.    So  may  God  help  me,  and  these  sacred  Gospels. 

§  **I  do  further  swear  and  faithfully  promise,  God  being  my  witness,  that 
I  will  as  far  as  I  am  able,  observe  ail  tne  statutes  and  laudable  and  allowed 
customs  of  this  Cathedral  Church  of  Hereford,  the  College  of  the  Vicars  Choral 
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The  Chapter  decreed  the  above  certificates,  with  the  protest  ElectioiiofDr, 
appended  to  each.     They  next  decreed  a  Proxy  to'  three  Notaries     "°^^°' 
Public  (Mr.  R.  Underwood,  Mr.  F.  H.  Dyke,  and,  Mr.  J»  Border), 


fideliter  promitto,  me  omnia  statuta  et 
laudabiles  ratasque  consuetadines  fau- 
jns  EcclesueCatnedralis  Herefordensis, 
ColIeffiiVicariorum  Choralium,  ibidem, 
Hospitalis  sive  Domus  Eleemosynari» 
Sti.  Ethelberti  ibidem  Hospitalis  Led- 
bnriensis ;  si  et  quatemus  me  meamque 
personam  attigerint  pro  viribus  obser- 
yatorum;  commodium  et  honorem 
dictorum  respectiye  Ecclesise,  Ck)llegii, 
et  Hospitalium,  pro  virili  omnique  quo 
possum,  sano  consilio  et  industria  pro- 
▼ecturum  et  procuraturum ;  si  quod 
ipsis  aut  ipflorum  alicui  damnum  aut 
periculum  creari  yel  intentari  resci- 
▼ero,  Decano  et  Capitulo  auam  pri- 
mum  retecturum,  et  pro  vinbus  pro- 
pulsaturum;  nihU  quod  in  damnum 
aut  periculum  Ecdesise,  CoUeffii,  aut 
Hospitalium  vergere  posse  inteuezero, 
foris  revelaturum ;  dmiissiones  in  pos- 
temm  non  facturum  nee  faciendis  con- 
sensurum  nisi  ex  mente  et  sensu  sta- 
tutorum  supra  scriptorum;  Decano 
denique  omnibujique  authoritate  in  me 
fungentibus  in  omnibus  legitimis  et 
honestis,  absque  omni  ad  alios  judices 
aut  judioem  appelatione,  provocatione, 
querela,  aut  supplicatione  frustratoria 
(pneterquam  in  causis  per  statuta  ad 
Episcopum  Herefordensem  aut  Archi- 


episcopum  Gantuariensem  de  jure  de- 
ferendis)  morem  gesturum  atque  ob- 
temperaturum ;  ita  Deus  mihi  sit  pro- 
pitius  in  Jesu  Christo.* 

**  That  in  the  letters  patent  prefixed 
to  the  said  latest  statutes,  in  which 
the  last  oath  is  enjoined,  bearing  the 
ereat  seal  of  King  Charles  the  1st,  the 
following  words  appear.  *  *•  Carolus 
Dei  ffratiama^nie  Bntannic8e,Franci8B, 
et  Hibemiae  Kex,  fidei  defensor,  &c. 
Dilectis  Decano  Ecclesis  nostne  Ga- 
thedralifl  Herefordensis,  et  Canonicis 
Residentiariis  ejusdem,  Capitulum  fa- 
dentibus  necnon  Ceeteris  Canonicis  et 
Prebendariis  dictse  EcclesisB  aut  in 
aliqua  dignitate,  vel  officio  constitutis, 
Archidiaconis,  Cancellario,  Precentori, 
Thesaurario,  Prsolectori,  Custodi  etiam 
Collegii  Yicarioram  et  Yicariis  Chora* 
libus,  Custodi  Hospitalis  Sancti  Ethel- 
berti Herefordensis,  et  Guardiano 
Hospitalis  Ledburiensis,  universis  de- 
nique membris,  atque  ministris  dicto- 
rum Ecclesis  Coll^ii  et  Hospitalium, 
Salutcm.* 

**  That  in  cap.  1,  s.  5,  it  is  enacted 
that  certain  payments  be  made,  a  bond 
entered  into,  and  specified  observances 
kept  by  each  Prebendary  admitted  to 
the  Church. 


there,  the  Hospital  or  Alms  House  of  St.  Ethelbert  there,  and  the  Hospital  of 
Ledbury,  wherein,  and  as  far  as  they  concern  me  and  my  person ;  that  I  will 
promote  and  procure  the  respective  credit  and  profit  of  the  said  Church, 
College,  and  Hospitds,  to  the  utmost  of  my  pow^  and  diligence ;  if  I  shall  know  of 
any  hurt  or  danger  designed  or  attempted  agamst  them,  or  any  of  them,  I  will 
reveal  it  to  the  Dean  and  Chapter  with  all  speed,  and  do  what  I  can  to  hinder 
it ;  I  will  not  tell  anything  abroad  which  I  may  imagine  possible  to  tend  to  the 
injury  or  danger  of  the  Church,  the  College,  or  Hospitals ;  I  will  not  make  or 
consent  to  those  who  make  leases  for  the  future,  but  according  to  the  sense  and 
meaning  of  the  statutes  above-written ;  lastly,  I  will  pay  respect  and  obedience 
to  the  Dean,  and  fdl  others  that  belong  to  this  Cathecural  Church,  and  have  any 
jurisdiction  over  me,  in  all  things  lawful  and  honest,  without  any  manner  of 
appeal,  provocation,  complaint,  or  supplication  to  any  other  judffe  or  Judges, 
save  in  such  causes  as  by  these  statutes  may  lawfufly  be  brougnt  before  the 
Bishop  of  Hereford,  or  Archbishop  of  Canterbury,  bo  help  me  God,  through 
Jesus  Christ. 

*  **  Charles,  by  the  erace  of  God  of  Great  Britun,  France,  and  Ireland, 
King,  Defender  of  the  Faith,  to  our  well-beloved  the  Dean  of  our  Cathedral 
Church  of  Hereford,  and  Canons  Residentiaries  thereof,  who  make  the  Chapter— 
and  also  to  the  other  Canons,  and  Prebendaries  of  the  said  Church,  and  such  as 
have  any  dignity  or  office  therein,  to  the  Archdeacons,  Chancellor,  Precentor, 
Treasurer,  Prelector,  Gustos  of  the  CoUece  of  Vicars,  and  the  Vicars  Choral,  to 
the  Gustos  of  the  Hospital  of  St.  Ethelbert,  in  Hereford,  and  the  Warden  of 
the  Hospital  of  Ledbury,  and  lastly,  to  all  members  and  ministera  of  the  said 
Churchf  GoUege,  and  Hospitals,  greeting. 
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Election  of  Dr. 
Hampden. 


Proxy  from 
the  Dean  and 
Chapter. 


to  deliver  the  certificates  respectively  to  the  Queen^  the  Archbidiopy 
and  the  Bbhop  elect.     The  Proxy  ran  thus: — 
^*  Be  it  known  anto  all  men  by  these  presents,  that  we,  the  Dean 


'*  That  in  cap.  3,  8.  7,  it  is  enacted 
*'In  iis  vero  negotiis  que  per.  plu- 
rinm  saffragiomm  CoUectionem  Capi* 
tulariter  definienda  sunt  nihil  omnino 
vim  aliquam  robunre  obtinerepatimur, 
sub  nana  permrii  in  controrium  admii' 
tentunu^  nisi  Uecanus  et  tres  ad  mini- 
mum Residentiarii  in  iisdem  plane  con- 
senserint,  excepto  tamen  semper  quod, 
si  qua  in  re  contigerit,  omnes  ad  unum 
Residentiarios  reOquos  consentire,  at- 
que  Decanum  solum  disseniire/  in  eo 
casu,  ejus  disseniio  nihili  erit,  sed 
quod  casteri  omnes  concorditer  ordina« 
verint,  pro  rato  et  valido  reputabitur 
ad  omnem  juris  effectum,  inque  acta 
referetur,  et  si^illo  communi  (si  opus 
fuerit)  communietur,  ut  res  per  Deca- 
num et  Capitulum  condusa,  concessa 
atque  oonfirmata.* 

**  That  in  cap.  10,  s.  6,  it  is  enacted, 
t  ^Nolumus  sub  sigillo  Ecclesias 
communi  aliqua  feoda  aut  officia  oon- 
cedi,  Beneficiorum  advocationes,  Do- 
nationes  et  Frsesentationes,  aliasre 
ooncessiones  ullas  fieri,  Possessiones 
auaslibet  Ecclesin  docari,  aut  uten- 
oas,  fruendas,  per  syngraphas,  sire 
indenturas  dimitti,  nisi  in  Capitulis 


Ticesimo  quinto  die  Junii,  aut  postri- 
die  ejus  mei,  aut  postridie  Rationum 
ecclesise  finitarum,  aut  y  icessimo  quarto 
Martii  celebrandis  qnotannis,  idqne 
Decano  pnuente.* 

"  That  in  the  early  statutes,  it  was 
enacted  and  never  since  abrogated, 
but  on  the  contrary,  enjoined  by  the 
injunctions  of  King  Edward  6,  and 
otner  authorities,  |  *Item  notan- 
dum  quod  sigillum  Capituli  semper 
debet  reponi  in  Thesauro,  et  sub  tribus 
Clayibus  ibi  custodiri,  quarum  una 
debet  residere  penes  Dommum  Deca- 
num, et  alisB  dusB  penes  duos  Canoni- 
cos,  ad  hsec  electos  a  toto  capitulo;' 
and  that  this  was  generally  acted  upon 
to  a  late  period,  as  appears  by  the  Act 
Books,  though  at  present  neglected; 
the  necessity  of  the  Dean*s  presence 
however,  at  the  sealing  of  documents, 
was  enforced  on  occasion  of  an  appeal 
in  the  year  1838,  by  the  dedsion  of 
the  late  Bishop. 

**That  by  cap.  13,  it  is  laid  down 
what  are  the  functions  of  the  General 
Chapter,  and  the  times  at  which  they 
are  to  meet,  namdy  :  §  '  Si  aliquis  de 
vero  sensu  alicujus  ex  istis  aut  aliia 


*  t^But  in  those  matters  which  are  to  be  decided  in  Chapter  by  the 
collection  of  yotes,  we  permit  nothing  to  obtain  any  force  or  strength,  vponpain 
of  perjury  to  thoK  who  endeavour  the  contrary,  unless  the  Dean,  and  tnree 
Kesidentiaries,  at  least,  do  give  their  absolute  consent  thereto,  always  excepted 
that  where  it  happens  that  eyery  one  of  the  other  Kesidentiaries  do  agree,  and 
the  Dean  alone  do  disagree,  in  such  a  case  his  dissent  shall  signify  nothing,  but 
what  all  the  rest  shall  unanimously  ordain  shall  be  deemed  firm  and  good  to  all 
intents  and  purposes,  and  shall  be  entered  in  their  acts,  and,  if  ne^  be,  shall 
pass  under  tndr  common  seal  as  a  matter  conduded,  granted,  and  confirmed  by 
the  Dean  and  Chapter. 

t  "  There  shall  not  be  granted  under  the  common  seal  of  the  Church  any 
fees,  or  offices,  adyowsons  of  benefices,  donations  and  presentations,  or  any  other 
grants  made — an^  of  the  possessions  of  the  Church  farmed  or  leased  out  by 
indenture,  in  writing,  but  at  the  Chapters  to  be  held  yearly  upon  the  five  and 
twentieth  day  of  June,  or  the  morrow  afber  that  day,  or  the  morrow  after  the 
end  of  the  audit,  or  upon  the  four  and  twentieth  day  of  March,  and  that  in  the 
presence  of  the  Dean. 

I  **Also  it  is  to  be  noted  that  the  seal  of  the  Chapter  always  must  be 
placed  in  the  treasury,  and  under  three  locks  and  keys  there  be  guarded,  of 
which  one  must  remam  in  the  possession  of  the  Dean,  and  the  two  oSiers  in  the 
possession  of  two  Canons  chosen  for  that  charge  by  the  whole  Chapter. 

§  **  If  any  doubt  shall  hereafter  arise  a^ut  the  true  meanmg  of  any  of 
these  or  any  other  statutes  which  in  anywise  concerns  the  Hospitals  of  Ledbury, 
and  St.  £thelbert*s,  or  the  College  of  the  Vicars  Choral,  or  any  of  the  Canons 
or  Prebendaries,  that  are  not  Residentiaries,  or  any  other  inferior  minister  of 
this  Church,  it  shall  be  interpreted  and  settled  by  the  votes  of  the  Dean  and 
the  greater  part  of  the  whole  Ecclesiastical  assembly  made  up  of  all  the  Canons 
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and  Chapter  of  the  Cathedral  Church  of  Hereford,  in  our  chapter-  Election  of  Dr. 
house  capitularly  assembled,  and   making  a  Chapter  there,  nave  ^*"P^^°- 
nominated,  constituted,  and  appointed  Richard  Underwood,  Francis 


statutis  eruendo  posthac  emenerit 
scrupulus,  qui  ad  Hospitalia  Ledburi- 
ense  vel  Sancti  Ethelberti,  sive  ad 
Collegium  Yicariorum  Choralium,  aut 
aliquem  ex  Canon icis  flivePrebendariis 
non  Kesidentiariis  aliunive  infcrioris 
conditionis  hujus  Ecclesiie  Ministrum 
aliqua  ratione  pertineat — ^Decani,  et 
maioris  Partis  Cfonventus  Ecclesiastici 
totius  ex  omnibus  tum  pnesentibas 
Canonicifl  sive  Pnebendariis  conflati, 
quod  g^enerale  Cai>itulumvocantq^uod- 
que  bis  quotannis  postridi^  scilicet 
Kationum  nnitarum  et  vice^inio  quinto 
die  mensis  Jnnii,  ant  postridie  ejus 
die!  celebrari  volumus,  sufiragiis  ex- 
pediatur  et  expliceiur.* 

^  That  circumstances  have  recently 
occurred  which,  if  uniformit j  of  prac- 
tice, peace  and  good  understanding  in 
the  Church,  and  any  certainty  or  con- 
fidence in  the  course  of  proceeding, 
not  to  say  any  credit  or  respect  to  the 
Church  may  be  hoped  for,  and  espe- 
cially at  this  time,  require  impera- 
tively that  it  should  be  declared  by 
due  authority,  whether  the  aforesaid 
oaths  are  binding  on  those  who  take 
them,  or  whether  they  be  a  mere 
formal  mockery  of  solemn  obligation, 
in  a  most  awful  sense,  the  takmg  of 
God*s  Holy  Name  in  vain. 

"  We  uierefore,  appeal  to  your 
Grace,  during  the  vacancy  of,  or  at 
least  incomplete  appointment  to,  the 
Bishoprick  of  Hereford,  to  issue  your 
decision  on  this  most  important  point, 
and  if,  as  we  cannot  for  a  moment 
doubt,  that  such  decision  must  affirm 
the  validity  and  stringency  of  such 
oaths, — ^that  they  are  not  merely  for- 
mal and  nugatoiTf  profane  mockery, 
and  taking  of  Goas  name  in  vain,  then 
we  submit  that  these  oaths  are  broken, 
if  the  statutes  of  Hereford  Cathedral 
as  required,  are  not  observed,  and  that 
all  acts  not  conformable  to  them,  are 
null  and  void.  Thus  as  touching  the 
asserted  election  of  the  Reverend  Dr. 
Henn  Dickson  Hampden,  we  allege, 
that  by  the  letters  patent  of  the  late 
King  Charles  L,  to  which  the  great 


seal  is  still  attached,  it  is  declared  that 
"  the  Chapter  consieU  of  the  Dean  and 
Canons  Rendeniiaries^  to  whom  alone 
tJie  CongS  d&ire  was  addressed,  and 
that  the  other  members  of  the  Church 
are  not  therein  recognised  as  the  Dean 
and  Chapter,  but  that  one  Archdeacon, 
five  Preoendaries,  and  six  Honorary 
Prebendaries  claimed  to  vot«,  and  did 
so  vote  at  the  said  asserted  election, 
and  that  the  asserted  election  is  inva- 
lidated thereby. 

*^  Further,  we  allege,  that  by  the 
said  statutes  certain  requirements  are 
made  of  all  who  become  members  of 
the  said  Church,  before  they  can  be 
fully  possessed  of  the  said  member- 
ship, or  dignity,  and  qualified  to  act, 
ana  that  at  the  said  election  (as  as- 
serted) six  Honorary  Prebendaries 
claimed  to  vote,  not  one  of  whom  had 
complied  with  those  requirements  of 
the  statutes,  and  we  submit  that  the 
said  asserted  election  is  invalidated 
thereby. 

**  Further,  we  allege,  that  although 
in  cap.  8,  s.  7,  it  is  expressly  required 
that  m  all  matters  where  the  collection 
of  votes  takes  place,  nothing  shall  be 
a  valid  act,  unless  the  Dean  and  three 
Reeidentiaries  vote  for  it,  under  the 
penalties  of  perjury  to  those  who  ad- 
vocate otherwise,  yet  at  the  said  as- 
serted election,  the  Dean  and  one 
Canon  voted  against  that  election, 
which  therefore  cannot  be  otherwise 
than  invalidated  thereby. 

**  Further,  we  allege,  that  the  capi- 
tular seal  was  attacned  to  the  cer- 
tificates of  election  (as  asserted)  in 
spite  of  die  Dean^s  protest  which  was 
annexed  to  eadi,  ana  in  direct  opposi- 
tion to  him ;  that  it  was  not  kept  in 
a  box  with  three  locks  and  three  kevs, 
of  which  one  should  be  in  his  custody, 
so  that  he  had  no  power  to  prevent 
the  use  thereof,  when  not  duly  autho- 
rized by  a  valid  act  of  the  Dean  and 
Chapter,  as  in  the  present  case  as  it  b 
implied  he  ought  to  have,  in  the  sta- 
tute cited,  and  the  injunctions  of  King 
Edward  6,  and  other  authorities ;  and 


or  Prebendaries  then  present,  which  they  call  the  General  Chapter,  and  which 
we  will  shall  meet  twice  in  the  year,  to  wit,  on  the  day  afler  the  ending  of  the 
audit,  and  on  the  twenty-fiflh  day  of  the  month  of  June,  or  the  day  i2ler  the 


same. 


c 
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Election  of  Dr.  Hart  Djke»  and  John  Burder^  Notaries  Public,  jointly  and  severally 
Hampden.  ^^  j^  ^^j  perform  all  and  singular  the  things  hereunder  written  (so 
that  there  oe  no  superiority  among  them,  but  that  what  one  of  them 
shall  begin,  the  otner  of  them  shall  have  liberty  to  carry  on  and 
finish).  And  we  do,  by  these  presents,  nominate,  constitute,  and 
appoint  them  our  true  and  lawiiil  Proctors,  jointly  and  severally 
for  us,  and  in  our  names,  to  present  and  certify  the  election  of  a 
Bishop  to  the  See  of  Hereford,  this  day  made  and  published  in  the 
said  Cathedral  Church  of  Hereford,  and  its  form,  manner,  and 
process,  to  the  person  so  elected,  and  him  earnestly  to  ask  and 
request,  as  far  as  relates  to  himself  and  his  own  person,  to  give  his 
assent  and  consent  to  the  election  so  made  and  published ;  and  to 
present  the  manner  and  form  of  the  said  election  to  her  Majesty, 
Queen  Victoria,  our  most  gracious  Sovereign,  Defender  of  the 
Faith,  and  of  the  said  Cathedral  our  most  worthy  Founder  and 
Patron,  and  to  intreat  her  royal  consent  and  assent  to  the  said 
election,  and  to  supplicate  and  obtain  firom  the  Most  Reverend 
Father  in  God,  William,  by  Divine  Providence,  Archbishop  of 
Canterbury,  and  Primate  and  Metropolitan  of  all  England,  that  he 
would  be  pleased  to  grant  his  rescript,  concerning  and  for  the  con- 
firmation of  the  said  election,  and  to  do  and  perform  all  that  is 
necessary  to  be  done  in  the  business  of  this  election.  In  testimony 
whereof,  we  have  hereunto  affixed  our  common  seal,  this  28th  day 
of  December,  in  the  year  of  our  Lord,  1847.**  (l.  s.) 


that  the  asserted  election  is  also  inva- 
lidated thereby. 

**  And  furtnermore,  we  allege,  that 
in  the  cnp.  13  of  the  said  statuteSi 
the  assembly  of  the  General  Chapter, 
which  is  composed  of  the  members  of 
the  Cathedral  Church,  over  and  above 
the  Dean  and  Canons  Residentiary,  is 
fixed  for  two  days  in  the  year  only,  of 
which  the  28th  of  December  is  not 
one,  and  their  duties  and  functions 
therein  pointed  out;  and  therefore  it 
appears  that  such  members  of  the 
Cathedral  Church  of  Hereford,  were 
not  entitled  to  vote  on  the  said  occa- 
sion, and  that  having  so  voted  the 
assert^  election  is  thereby  also  invali- 
dated. 

**  Wherefore  our  earnest  appeal  and 
entreaty  is  for  the  good  of  the  Church, 
and  the  peace  and  regularity  of  pro- 
ceeding in  Chapter  that  your  Grace 
will  determine  for  our  guidance,  whe- 
ther the  oaths  we,  and  all  admitted  to 
our  Church  are  required  to  take,  are 
binding  on  us,  and  not  a  mere  formal 
mockery,  perpetrated  for  the  mere 
sake  of  obtaming  such  station  and 
office,  in  consequence,  whether  the 
provisions  of  our  said  statutes  must  be 
observed, — specially  whether  the  Chap- 
ter is  not  confined,  to  the  Dean  and 
Canons  Residentiary  only  ?  whether  to 
pass  a  valid  act,  the  Dean  and  three, 


or  at  least  a  majority  of  the  body,  t.  e. 
the  Dean  and  two  Kesidentiaries  (in- 
cluding of  necessity  the  Dean),  now 
that  one  canonry  is  suspended,  must 
not  consent  to  make  such  act  valid. 
Whether  the  capitular  seal  must  not  in 
future  be  kept  in  a  box  with  three 
locks  and  three  keys,  of  which  the 
Dean  shall  retain  one,  and  two  of  the 
Canons  elected  as  Clavigers  for  that 
purpose  one  each  ?  And  we  further 
appeal  to  your  Grace  not  merely  to 
settle  and  resolve  these  questions  for 
the  future  guidance  and  welfare  of  our 
Church,  and  the  regularity  and  peace 
of  our  proceedings,  but  also  to  surcease 
from  the  consecration  of  Dr.  Renn 
Dickson  Hampden,  as  Bishop  of  tkia 
See,  until  sucn  time  as  these  points 
shall  have  been  duly  investigated  and 
determined,  and  the  validity  or  other- 
wise of  his  election  clearly  ascertained, 
and  such  further  proceedings  there- 
upon adopted  as  the  case  shaU  require. 
"  Given  under  our  hand  and  De- 
canal seal,  at  Hereford,  this  20th  day 
of  March,  in  the  year  of  our  Lord  God 
one  Uionaand  eight  hundred  and  forty- 
eight. 

**  (l.  8.)      JOHK  MbRBWBTHSB, 

**  Dean  of  Hereford. 
*'*'  Receipt  acknowledged  by  the 
Archbishop,  March  22, 184S.** 
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After  this,  the  Dean  and  Chapter  returned  into  the  Choir,  where  Election  ofDr. 
the  Dean,  as  Director,  published  and  declared  the  election  to  the  HMppdcn. 
congregation  in  these  terms : — 

"  Be  it  known  unto  all  men,  that  a  majoriiu  of  the  Chapter  {o)  Publicatioo  of 
of  this  Cathedral  Church  of  Hereford,  in  full  Chapter  this  day  the  election, 
assembled,  have,  in  obedience  to  Her  Majesty's  licence,  chosen 
the  Reverend  Renn  Dickson  Hampden,  Doctor  in  Divinity, 
to  be  the  future  Bishop  of  this  Cathearal  Church  and  See,  in  the 
room  of  the  Right  Reverend  Father  in  God,  Thomas  Musgrave, 
late  Lord  Bishop  thereof,  now  translated  to  the  Archbishoprick  of 
YorL" 

The  Te  Deum  was  then  performed,  and  the  rest  of  the  service 
proceeded  witL  After  which,  the  Dean  and  Chapter  returned  to 
the  chapter-house,  where  the  Chapter  Seal  was  affixed  to  the  certi- 
ficates, by  a  resolution  of  the  majority  present,  in  opposition  to  the 


a,DVJ 
1,  who 


Dean,  who  refused  to  be  a  party  to  the  act 


AT  doctors'  COBIMONS. 

The  nextproceeding  was  the  consent  of  Dr.  Hampden  to  his  own    n  Jan.  184B. 
election.     This  took  ^ce  on  the  morning  of  Tuesday  the  11th  of  Consent  of  Dr. 
January,  1848,  in  the  Dining  Room  at  Doctors'  Commons,  before     *™P°«"« 
Db.  Lushington,  Chancellor  of  the  Diocese  of  London,  and  Sir 
John  Dodson,  Master  of  the  Faculties.     Dr.  Hampden,  attended 
by  Mr.  Underwood,  as  Proctor  for  the  Dean  and  Chapter  of  Here- 
ford, and  by  Drs.  Bayford  and  Twiss,  as  his  Advocates,  was  intro- 
duced to  the  Court 

Mr.  Underwood : — "  May  it  please  your  Lordship,  I  exhibit  my  Pnyer  for 
proxy  for  the  Reverend  the  Dean  and  Chapter  of  the  Cathedral  consent. 
Church  of  Hereford,  and  present  to  your  liordship  a  certificate  of 
your  being  elected  to  be  Bishop  and  Pastor  of  the  said  See ;  and    . 

£ray,  and  once  and  again  earnestly  request  and  intreat,  that  your 
«ordship  will  be  pleased  to  give  your  consent  to  the  siud  election." 

The  schedule  of  consent  was  then  read,  and  afterwards  signed,  by 
Dr.  Hampden.     It  was  in  these  terms : — 

'*In  the  name  of  God,  Amen.  I,  Renn  Dickson  Hampden,  Schedule  of 
Doctor  in  Divinity,  regularly  and  lawfully  named  and  elected  Bishop  «>o««n'- 
and  Pastor  of  the  Cathedral  Church  of  Hereford,  agree  to  accept  of 
such  election  of  myself  and  my  person,  as  made  and  celebratea,  on 
the  part  and  behalf  of  the  Reverend  the  Dean  and  Chapter  of  the 
Cathedral  Church  of  Hereford,  earnestly  requested  ana  intreated ; 
trusting  in  the  clemency  of  Almighty  God,  to  accept  of  such  election 
of  myself  and  my  person,  so  as  is  premised,  made,  and  celebrated,  to 
the  honour  of  Almighty  God,  Father,  Son,  and  Holy  Ghost ;  and 
do  give  my  assent  and  consent,  in  this  writing,  to  the  said  election." 

(o)  The  form  usually  runs : — ^  We     words  in  the  text  were  substituted  on 
ihe  Dean  and  Chapter ;   for  which  the      this  occasion. 

C  2 
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ConseotofDr.       The  parties  and  officials  then  immediately  proceeded  to  the 
Htmpden       ^  Church  of  St  Mary-le-Bow^  where,  according  to  ancient  usage,  a 

(/ourt  was  held  for  Confirmino  the  £lection. 


IN  BOW  CHURCH. 


ConannttioDof       A  few  days  before  the  day  appointed  for  the  confirmation  of  the 
Dr.  Hampden,    election,  the  following  citation  had  been  posted  on  the  principal  door 

of  Bow  Church. 
Ciution  «<  William,  by  Divine  Providence,  Archbishop  of  Canterbury, 

a^n^op.        Primate  of  all  England,  and   Metropolitan,  To  all  and  singular 

clerks  and  literate  persons,  whomsoever  they  be,  in  and  througnout 
our  whole  province  of  Canterbury,  greeting.  Whereas  the  Episcopal 
See  of  Hereford  becoming  lately  vacant  oy  the  translation  of  the 
Right  Reverend  Father  in  God,  Doctor  Thomas  Musgrave,  late 
Bishop  thereof,  to  the  Archicpiscopal  See  of  York,  the  Dean  and 
Chapter  of  the  Cathedral  Church  of  Hereford  aforesaid,  after  having 
petitioned  for  and  obtained  Her  Majesty's  Royal  licence  for  an 
election  to  be  celebrated  of  a  new  and  future  Bisnop,  did  capitularly 
assemble,  and,  making  a  (Chapter,  did  prefix  and  assign  a  certain 
time ;  and  regularly  proceeding  at  the  time  appointed  and  assigned 
in  the  business  of  such  election,  did  elect  the  Reverend  Uenn 
Dickson  Hampden,  Doctor  in  Divinity,  to  be  their  Bishop  and 
Pastor  of  the  said  Cathedral  Church  of  Hereford :  And  wnereas 
Her  most  Excellent  Majesty,  our  roost  gracious  Sovereign  Lady, 
Victoria,  by  the  Grace  of  (5od,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faitn,  hath  at  the 
humble  petition  of  the  said  Dean  and  Chapter  of  Hereford,  given 
her  royal  assent  and  consent  to  the  said  election  of  the  person  of  the 
said  Reverend  Renn  Dickson  Hampden,  Doctor  in  Divinity,  as  she 
hath  signified  to  us  by  her  letters  patent  under  the  Great  Seal  of 
Great  Britain,  requiring  us  to  confirm  the  aforesaid  election,  and  the 
person  elected,  according  to  the  tenor  and  exigency  of  the  laws  and 
statutes  of  this  realm,  with  all  convenient  speeciC  as  by  her  said 
letters  patent  imder  the  Great  Seal  of  Great  Britain,  to  us  inscribed 
and  directed,  relation  bein^^  thereto  had,  doth  and  may  more  fully 
appear:  And  whereas  in  obedience  to  her  said  royal  commands  (as 
is  our  duty)  to  proceed  in  the  said  business  of  such  confirmation, 
according  to  the  tenor  of  the  laws  and  statutes  of  this  realm  in  that 
case  published  and  provided,  we  have  decreed  all  and  singular 
opposers  (if  any  such  there  may  be),  who  shall  say  against,  except 
to,  or  oppose  the  said  election,  the  form  thereof,  or  the  person 
elected,  to  be  cited  and  summoned  to  appear  on  the  day,  at  the 
hours,  and  place,  and  for  the  purposes  underwritten,  justice  so 
rec^uiring:  To  you  therefore  jointly  and  severally  we  commit  and 
strictly  enioin,  and  require  you,  to  cite  or  cause  to  be  cited  peremp- 
torily, with  a  loud  and  audible  voice,  in  the  parish  Church  of  Saint 
Mary-le-Bow,  in  the  city  of  London,  and  also  by  affixing  these  pre- 


^^•^^^^p^      « AJi^ 
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sents  in  some  proper  place  within  the  said  parish  Church,  or  other  ConfinMtionof 
public  places  where  it  shall  seem  most  expedient,  all  and  singular  Pr.  HMnpdeiu 
opposers,  if  any  such  there  may  be,  in  special,  or  in  general,  who  Citation 
against  the  sua  election,  the  form  thereof,  or  the  person  so  as  afore-  against  op- 
said  elected,  shall  say,  except  to,  or  oppose ;  that  they  and  every  of  P**®"- 
them  appear  before  us,  or  the  Right  Worshipful  Sherrard  Beaumont 
Bumaby,  Doctor  of  I^ws,  our  Vicar  General  of  our  province  of 
Canterbury,    the   Right    Honourable   Sir    Herbert  Jenner   Fust, 
Knight,  Doctor  of  Laws,  Of&cial  Principal  of  our  Arches  Court  of 
Canterbury,  the  Right  Honourable  Stephen  Lushington,  Doctor  of 
Laws,   Chancellor  of   the   Diocese   of   London,   and   the   Bight 
Worshipful  Sir  John  Dodson,  Knight,  Doctor  of  Laws,  our  Master 
of  the  Faculties,  our  commissioners  appointed  in  this  behalf,  any  or 
either  of  them,  in  the  parish  Church  of  Saint  Mary-le-Bow  afore- 
said, on  Tuesday  the  eleventh  day  of  January  instant,  between  the 
hours  of  nine  and  twelve  in  the  forenoon  of  the  same  day,  with 
continuation  and  prorogation  to  be  made  of  days  then  following, 
and  places,  if  neea  so  require,  to  say  against,  except  to,  or  oppose 
the  said  election,  the  form  thereof,  or  the  person  elected,  if  they 
think  themselves  concerned,  in  due  course  of  law ;  And  further  to 
do  and  receive  what  shall  be  just,  and  the  nature  and  quality  of  the 
said  business  demand  and  require  of  them :  Moreover  that  you  in- 
timate, or  cause  to  be  intimated,  peremptorily,  in  manner  and  form 
before  recited,  all  and  singular  opposers,  if  any  there  be,  in  special 
or  in  general,  whom  we  do  so  intimate  by  the  tenor  of  these  presents, 
that  if  the  said  so  cited  shall  appear,  on  the  said  day,  hours,  and 
place,  before  us,  or  our  aforesaid  commissioners,  any  or  either  of 
them,  and  against  the  said  election,  the  form  thereof,  or  the  person 


elected,  shall  say,  except  to,  or  oppose,  or  not,  we  will  nevertheless 
proceed,  and  intend  to  proceed,  m  the  said  buaness  oi  coD|jrmanon^ 
acRord!ng^o  tne  exigency  of  the  laws  and  statutes  oV  tliis  realm,  or  so 
Will  our  commissioners  aforesaid,  any  or  either  or  tnem,  proceed  and 
intend  to  proceed,  the  absence  or  other  contumacy  of  the  so  cited, 
intimated,  and  not  appearing,  in  anywise  notwitnstanding.  And 
what  you  shall  do  in  the  premises  you  shall  duly  and  authentically 
certify  us  or  our  aforesaid  commissioners,  any  or  either  of  them ;  or 
so  let  such  one  of  you  certify  who  shall  execute  this  our  mandate. 

**  Dated  this  seventh  day  of  January  in  the  year  of  our  Ix>rd  one 
thousand  eight  hundred  and  forty-eignt,  and  m  the  twentieth  year 
of  our  translation.  ' 

«F.  H.  Dyke,  Registrar."  (l.  s.) 

On  the  day  appointed  in  the  preceding  citatioui  the  ceremonies   n  Jan.  1848. 
in  Bow  Church  commenced  at  eleven  o'clock,  by  the  Rector  of  the 
parish  reading  the  Litany.     After  which  the  Court  was  formed  in 
the  centre  aisle  of  the  Church,  near  the  chanceL 

Present :   Db.  Bubnaby,  Vicar  General  of  the  Archbishop  of  Commisnriei 
Canterbury,  with  whom  Dr.  Lushington  and  Sib  John  Dodson  present. 
were  associated  (p). 


(/?)  It  did  not,  at  the  time,  appear, 
in  what  capacity  Dr.  Lushington  and 
Sir  John  Dodson  were  associated  with 


the  Vicar  (reneral;  for  the  Commission 
from  the  Archbishop  of  Canterbury, 
(given  below),  directed  to  them  along 
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ConiliTDatio!!  of 
Dr.  Hampden. 

Advocates  and 
proctors. 


Advocates  for  the  Dean  and  Chapter, 
Dr.  Batvord. 
Db.  Twiss. 
Proctor  for  the  Dean  and  Chapter, 

Mr.  Underwood. 
Proctor  for  Dr.  Hampden, 

Mr.  Glennte. 
Advocates  for  the  Opposers, 
Dr.  Addams. 
Dr.  Harding. 
Dr.  R.  Phillimore. 
with  whom  was  associated  Mr.  A.  J.  Stephens,  as  Counsel. 
Proctors  for  the  Opposers, 

Messrs.  R.  £.  A.  Tovtnsbnd  and  F.  Robarts. 
The  Commissioners  being  seated, 

Mr.  Undertoood.  Right  worshipful  Sirs,  I  exhibit  my  proxv 
for  the  Reverend  the  Dean  and  Cnapter  of  the  Cathedral  Church 
of  Hereford,  and  make  myself  a  party  for  them,  and  do  present 


Commission, 
from  the  Me- 
tropolitan, to 
confirm. 


with  Sir  Herbert  Jenner  Fust  (who 
did  not  attend),  was  not  produced  or 
read  in  Bow  Church.  It  was  publicly 
produced,  for  the  first  time,  m  the 
Queen*8  Bench,  on  January  the  26th, 
during  the  argument  of  Dr.  Addams 
for  making  absolute  the  rule  for  a 
mandamus  (vide  post).  The  Commis- 
sion was  in  these  terms : — 

"William,  by  Divine  Providence, 
Archbishop  of  Canterbury,  Primate  of 
all  England,  and  Metropolitan,  To  our 
well  beloved  in  Christ  tne  Right  Wor- 
shipful Sherrard  Beaumont  Bumaby, 
Doctor  of  Laws,  our  Yicor  General  of 
our  Province  of  Canterbury ;  the  Right 
Honourable  Sir  Herbert  Jenner  Fust, 
Knight,  Doctor  of  Laws,  Official  Prin- 
cipal of  our  Arches  Court  of  Canter- 
bury ;  the  Right  Honourable  Stephen 
Lusnington,  Doctor  of  Laws,  Cnan- 
cellor  of  the  Diocese  of  London ;  and 
the  Riffht  Worshipful  Sir  John  Dod- 
son.  Knight,  Doctor  of  Laws,  our 
Master  of  the  Faculties;  Greeting. 
Whereas  we  have  received  Letters 
Patent  of  the  Most  Serene  Princess, 
our  Sovereign  Lady,  Victoria,  by  the 
Grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith,  and  so  forth, 
sealed  with  her  Great  Seal,  bearing 
date  at  Westminster  the  sixth  day  of 
January  in  the  eleventh  year  of  her 
most  auspicious  reign ;  wherein  we  are 
commanded  (among  other  things)  to 
confirm  the  election  of  the  person  .of 
the  Reverend  Renn  Dickson  Hampden, 
Doctor  in  Divinity,  to  be  Bishop  and 
Pastor  of  the  CaUiedral  Church  of 


Hereford,  within  our  Province  of  Can- 
terbury :  We,  therefore,  being  desir- 
ous, with  that  duty  that  becomes  us, 
to  fulfil  and  obey  Her  Majesty *s  com- 
mands, do,  by  these  presents,  give  and 
frant  our  Commission  to  you  the  said 
herrard  Beaumont  Bumaby,  Sir 
Herbert  Jenner  Fust,  Stephen  Lush- 
inffton,  and  Sir  John  Dodson,  any  or 
eiuier  of  you,  full  power  and  authority 
for  us,  and  in  our  stead,  to  approve 
and  confirm  the  election  of  the  person 
of  the  said  Renn  Dickson  Hampden, 
made  and  solenmizcd,  and  tlie  election 
itself,  and  the  person  so  elected,  ac- 
cording to.  the  direction  of  the  laws 
and  statutes  of  this  realm  of  England, 
and  according  to  the  tenor,  form,  and 
efifect  of  Her  Majesty^s  said  Mandate 
made  and  directed  to  us  in  this  behalf, 
as  aforesaid,  so  far  as  it  shall  appear 
to  you,  any  or  either  of  you,  that  the 
said  election  was  and  is  rightfully  and 
lawfully  made,  to  approve  and  allow 
of,  and  rightfully  and  lawfully  to  sup- 
ply all  defects  f  if  any  shall  have  hap- 
pened), and  all  and  singular  other 
thing  and  things,  act  and  acts,  which 
in  this  behalf  snail  be  necessary  or  in 
anywise  requisite  to  do,  exercise,  and 
perform. 

"Li  Testimony  whereof,  We  have 
caused  our  Seal  Archiepiscopal  to  be 
affixed  to  these  presents.  Given  at 
Lambeth  Palace,  tlie  seventh  day  of 
January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty- 
eight,  and  in  the  twentieth  year  of  our 
translation. 

"W.  (JL.  8.)  Cajstuab." 
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unto  you  the  letters  patent  of  our  Sovereign  Lady  the  Queen,  Confirmation  of 
issued  under  the  Great  Seal  of  Great  Britain,  for  the  confirmation  Dr.  Hampden. 
of  die  election  of  the  Reverend  Renn  Dickson  Hampden,  D.D.,  to  be 
Bi^op  and  Pastor  of  the  said  Cathedral  Church  of  Hereford,  and 
do  pray  that  the  same  may  be  read. 

The  Vicar  Gbneil\l.     I^et  the  letters  patent  be  read. 

Mr.  F.  H,  Dykef  Principal  Registrar  for  the  province  of  Canter- 
bury, read  them,  as  follows: — 

**  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Letters  patent 
Britain  and  Ireland  Queen,  Defender  of  the  Faith ;  to  the  most  *°  «>nfi™>» 
Reverend  Father  in  God,  our  right  trusty  and  right  entirely  beloved 
councillor  William,  by  Divine  Providence,  Archbishop  of  (Canter- 
bury, Primate  and  Metropolitan  of  all  England,  and  to  all  other 
Bishops  herein  concerned,  greeting.  Whereas  the  episcopal  See  of 
Hereford,  being  lately  vacant  by  the  translation  of  the  Right  Re- 
verend Father  in  God,  Dr.  Thomas  Musgrave,  late  Bishop  thereof, 
to  the  archiepiscopal  See  of  York,  upon  the  humble  petition  of  the 
Dean  and  Chapter  of  our  Cathedral  Church  of  Hereford,  we  did 
by  oiur  letters  patent  grant  them  our  leave  and  licence  to  choose  to 
themselves  another  Bishop  and  Pastor  of  the  said  See,  and  the  said 
Dean  and  Chapter,  by  virtue  of  our  said  leave  and  license,  have 
chosen  for  themselves  and  the  said  Church,  our  trusty  and  well- 
beloved  Renn  Dickson  Hampden,  Doctor  in  Divinity,  to  be  their 
Bishop  and  Pastor,  as  by  their  letters,  sealed  with  meir  common 
seal,  directed  to  us  thereupon  does  more  fully  appear:  We,  ac- 
cepting of  such  election,  have  given  our  Royal  assent  thereto,  and 
this  we  signify  unto  you  by  these  presents,  requiring  and  strictly  | 
commanding  you,  by  the  faiA  and  allegiance  by^wThicE  you  stand  { 
bound  to  us,  to  corinrm  tBe  said  election,  anff  toconsecrate'tte'said  * 
Kenn  Uickson"f{ampden,*'8o  f?aforesaid  chosenTo  be  Bishop  of  the 
said  See,  and  to  do,  perform,  and  execute  with  diligence,  favour, 
and  effect,  all  and  singular  other  things  which  belong  to  your  pas- 
toral office,  according  to  the  laws  ana  statutes  of  England  in  this 
behalf  made  and  provided.  In  witness  whereof  we  have  caused 
these  our  letters  to  be  made  patent  Witness  ourself  at  Westminster, 
the  6th  day  of  January,  in  the  eleventh  year  of  our  reign.  By  writ 
of  Privy  SeaL 

'*  Langdale.    Benthalu" 

Mr.  Underwood.  I  humbly  pray  that  you  will  be  pleased  to 
take  upon  you  the  duty  of  the  said  confirmation,  and  to  decree  that 
it  be  proceeded  in,  according  to  the  form  of  the  said  letters  patent, 
and  the  exigency  of  the  law. 

The  Vicar  Genebal.     In  obedience  to  the  command  of  our  Decroe  to 
Sovereign  Lady  the  Queen,  we  do  take  upon  us  the  duty  of  the  pro<»«d. 
confirmation  of  the  said  election,  and  do  decree  that  it  be  proceeded 
in,  according  to  the  force,  form,  and  effect  of  the  said  letters  patent, 
in  the  presence  of  Francis  Hart  Dyke,  Notary  Public,  Prmcipal 
R^^trar  of  the  province  of  Canterbury. 

Br.  Hampden  was  then  conducted  firom  his  pew  to  the  table,  and 
took  his  seat  opposite  Dr.  Bumaby. 

Mr.  Undenoood.  I  present  unto  you  the  Reverend  Renn  Dickson 
Hampden,  D.D.,  elected   Bishop  and   Pastor  of   the  Cathredral 
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.Conflnaationof  ChuTch  of  Hereford  aforesaid,  and  do  here  judicially  produce  his 
the  election.      Lo^dship ;  and,  as  Proctor  for  the  said  Dean  and  Chapter,  do  exhibit 
Presontntion  of  an  original  mandate,  together  with  a  certificate  thereupon  endorsed, 
the  Bufaop        touching  the  execution  of  the  said  mandate,  against  all  and  sin- 
gular opposers,  and  do  pray  they  may  be  publicly  called. 

The  certificate,  endorsed  on  the  mandate  or  citation  (suproj  p.  20), 
was  as  follows : — 
Ccrtifictteof  «  Jq  the  Most  Reverend  Father  in  God,  William,  by  Divine 
If^thcX^Si.  Providence,  Lord  Archbishop  of  Canterbury,  Primate  of  all  Eng- 
land and  Metropolitan,  or  to  the  Right  Worshipful  Sherrard  Beau- 
mont Bumaby,  Doctor  of  Laws,  your  Vicar  General  and  Official 
Principal;  the  Right  Honourable  Sir  Herbert  JennerFust,  Knight, 
Doctor  of  Laws,  Official  Principal  of  your  Arches  Court  of  Can- 
terbury ;  the  Right  Honourable  Stephen  Lushingtbn,  Doctor  of 
Laws,  Chancellor  of  the  diocese  of  London ;  and  the  Right  Wor- 
shipful Sir  John  Dodson,  Knight,  Doctor  of  Laws,  Master  of  the 
Faculties;  or  to  any  or  either  of  you;  your  humble  and  obedient 
James  Barber,  a  literate  person,  your  mandatory  for  executing  the 
within  written  lawfully  empowered,  send  all  due  reverence  and 
obedience  with  honour.  Your  most  Reverend  Mandate  on  the  other 
side  written  I  have  lately  with  all  due  reverence  and  obedience 
received,  to  be  executed ;   by  virtue  and  authority  whereof  I  have 

Cremptorily  cited  all  and  singular  opposers,  if  any  such  there  may 
,  as  well  in  special  as  in  general,  who  against  the  said  election, 
mentioned  on  the  other  side,  the  manner  thereof,  or  the  person  so 
elected,  shall  say  against,  except  to,  or  oppose,  as  well  as  by  affixing 
your  said  Mandate  on  the  outward  door  of  the  parish  church  of 
Saint  Mary-le-Bow,  London,  and  thereon  for  some  time  left,  as  by 
publishing  it  in  the  parish  church  aforesaid,  on  Friday,  the  seventh 
day  of  January  instant,  that  they  and  every  of  them  appear  on  the 
day,  hours,  and  place  contained  in  that  your  most  Reverend  Man- 
date, if  they  think  it  concerns  them,  to  contradict,  accept  to,  or 
oppose  the  said  election,  the  manner  thereof,  or  the  person  so 
elected :  And  further  to  do  and  receive  what  the  tenor  and  efiect 
of  your  said  most  Reverend  Mandate  demand  and  require  of  them. 
And  moreover,  on  the  aforesaid  day,  hours,  and  place,  I  did  inti- 
mate to  the  aforesaid  opposers,  so  cited  as  aforesaid,  that  if  they 
would  appear  on  the  said  day,  hours,  and  place,  and  do  as  they 
were  required  or  not,  you  nevertheless,  or  your  aforesaid  commis- 
saries, some  or  one  of  them,  will  proceed  and  intend  to  proceed  in 
the  said  business  of  confirmation,  according  to  the  exigency  of  the 
laws  and  statutes  of  this  renowned  realm,  the  absence  or  rather  con- 
tumacy of  the  so  cited,  intimated,  and  not  appearing  in  anywise  not- 
withstanding. And  thus  I,  your  aforesaia  mandatory,  as  much  as 
in  me  lies,  have  duly  and  witn  all  diligence  executed  this  your  most 
Reverend  Mandate  on  the  other  side  hereof.  In  witness  whereof,  I 
have  procured  an  authentic  Seal  to  be  hereunto  put  Dated,  the 
tenth  day  of  January  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  forty-eisht 
^^Sarae  day,  the  said  James  ^ 

Barber  was  duly  sworn  to  >  James  Barbeb. 

the  truth  of  the  above,     j 

"  Before  me,      S.  B.  Burnabt,  Vicar  General."  (l.  &) 
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The  Vicar  General.     Let  the  opposers  be  publicly  called.  Confirmation  of 

The  Apparitor  General  to  the  Archbishop  of  Canterbury  (Mr.  ^'  ""»P^^°- 
Barber)  here  advanced  to  the  middle  of  the  cnurch,  and  proclaimed 
aloud  as  follows: — 

"  Oyez !  Oyez !  Oyez  I    AH  manner  of  persons  who  shall  or  will  Rnt  prsBco- 
object  to  the  confirmation  of  the  election  of  the  Reverend  Renn  """'»o'>« 
Dickson  Hampden,  Doctor  in  Divinity^  to  be  Bishop  and  Pastor  of 
the  Cathedral  Church  of  Hereford,  let  them  come  forward,  and 
make  their  objections  in  due  form  of  law,  and  they  shall  be  hean 

Mr.  Townsend.     Right  Worshipful    Sir,  I  appear  for  the  Rev.  Appearance  of 
Richard  Webster  Huntley,  Clerk,  vicar  of  Alberbuir,  in  the  county  ^^ oppoeers 
of  Salop  and  diocese  of  Hereford,  Master  of  Arts,  of  the  University  ^^  «"■?««• 
of  Oxford ;  the  Rev.  John  Jebb,  Clerk,  Rector  of  Peterstow,  in  the 
county  and  diocese  of  Hereford,  Master  of  Arts,  of  Trinity  College, 
Dublin ;  and  the  Rev.  William  Frederick  Powell,  Clerk,  Perpetual 
Curate  of  Cirencester,  in  the  county  of  Gloucester,  Master  oi  Arts, 
of  the  University  of  Cambridge,  and  exhibit  proxies  under  their 
hands  and  seals  respectively  {q)^  and  declare  I  oppose  the  confirmation 
of  the  election  of  Dr.  Renn  Dickson  Hampden,  Lord-elected  of  the 
ofiice  or  dignity  of  Bishop  of  Hereford. 

The  Vicar  General.  What  are  your  objections?  Have  you 
them  in  writing?  We  are  acting  here  under  a  mandate  from  the 
Crown,  issued  pursuant  to  the  provisicms  of  the  stat.  of  25  Hen.  8, 


*  {q)  The  proxy  from  Mr.  Huntley 
was  as  follows :  those  from  the  other 
two  Opposers  were  similar,  muUUU 
mtUandis. 

"Whereas  the  Reverend  Doctor 
Renn  Dickson  Hampden,  Clerk,  hath 
been,  howsoever,  elected  Lord  of  the 
Office  or  Disrnity  of  Bishop  of  Here- 
ford; and  whereas  the  Confirmation 
of  such  Election  is  about  to  be  or  may 
be  proceeded  with,  or  attempted : 

"  Now  know  all  men  by  these  pre- 
sents, that  I,  the  Reverend  Richard 
Webster  Huntley,  Clerk,  Vicar  of 
Alberbury  in  the  county  of  Salop  and 
diocese  of  Hereford  aforesaid,  for 
divers  good  causes  and  considerations 
me  thereunto  especially  moving,  do 
hereby  nominate,  constitute,  and  ap- 
point Richard  Edward  Austin  Towns- 
end  and  Frederick  Robarts,  respect- 
ively. Notaries  Public,  two  of  the 
Procurators  General  Exercent  in  the 
Arches  Court  of  Canterbury,  jointly 
or  severally,  to  be  my  true  and  lawful 
Proctors  for  me,  and  in  my  name  to 
appear  before  His  Grace  the  Lord 
An^hbishop  of  Canterbury,  the  Wor- 
shipful Sherrard  Beaumont  Bumaby, 
Doctor  of  Laws,  Vicar  General  of  the 
Province  of  Canterbury,  his  Surrogate, 
or  any  other  whomsoever  before  whom 
such  Confirmation  b  about  to  be  or 


may  be  proceeded  with  or  attempted ;  *  Proiy  from 
for  me,  and  in  my  name,  to  oppose,  in  Mr.  Huntley, 
due  form  of  law,  such  Confirmation  as 
aforesaid,  to  give  in  and  exhibit  this 
my  Proxy,  and  by  virtue  thereof  to 
bring  in  a  Libel,  Allegation,  or  Arti- 
cles touching  and  concerning  the  pre- 
mises, and  generallv  to  do  and  perform, 
on  my  part  and  behalf,  all  such  other 
acts,  matters,  and  things  as  may  be 
needful  and  expedient.,  and  as  Counsel 
should  advise  in  the  premises.  And  I 
do  give  and  hereby  grant  unto  my  said 
Proctors  or  Proctor  full  power  and 
authority  to  substitute  one  or  more 
person  or  persons  in  their  or  his  place 
and  st«ad,  if  need  shall  be,  and  the 
same  at  pleasure  to  revoke  and  appoint 
anew.  And  I  do  hereby  promise  to 
ratify  all  that  my  said  doctors  or 
Proctor,  their  or  his  substitutes  or 
substitute,  shall  lawfully  do  or  cause 
to  be  done  in  the  premises,  on  my  part 
and  behalf,  by  virtue  of  these  presents. 
Li  Witness  whereof,  I  have  hereto  set 
my  hand  and  seal  this  sixth  day  of 
January,  1848. 

"  R.  W.  HnwTUBT.  (l.  g  ) 
^  Signed,  sealed,  and  delivered 
in  presence  of  us 

«G.  H^HUNTMST, 

^*£dwabj>  Pags.** 
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ConllnnAtionof  c.  20  (r);   and  we  conoeive  ouTselves  bound  to  comply  without 
Dr.  Hampden,    suffering  any  opposition,  let,  or  hindrance. 


(r)  As,  throughout  the  preaent  case, 

the  several  dauses  of  this  statute  are 

frequently  referred  to,  it  is  here  given 

at  length. 

8W.25H«.  8,  ^Stat  M  H.H.  8,  c  20  (a.  ».  IMf). 

'    C.20.    •  **  An  Act /(^  the  Non-payment  of  Firit'- 

fruUt  to  the  Biihop  o/Eame, 
"Where  sithen  the  banning  of  this 
present  parliament,  for  repress  of  the 
exaction  of  annates  and  first-firults  of 
archbishopricks  and  bishopricks  of  this 
realm,  wronfffuUj  taken  bj  the  Bishop 
8ut23HeD.8,  o^  Rome,  ouierwise  called  the  Pope, 
c.  20.  ftud  the  see  of  Rome,  it  is  ordained  and 

established  bv  an  act,  among  other 
things,  that  the  payments  of  the  an- 
nates or  first-fruits,  and  all  manner 
contributions  for  the  same,  for  any  such 
archbishoprick  or  bishoprick,  or  for 
any  bulls  to  be  obtained  from  the  see 
of  Kome,  to  or  for  the  si^d  purpose  or 
intent,  should  utterly  cease,  and  no 
such  to  be  paid  for  any  archbishoprick 
or  bishoprick  within  this  realm,  other- 
wise than  in  the  same  act  is  expressed ; 
and  that  no  manner  of  person  or  per- 
sons to  be  named,  elected,  presented, 
or  postulated  to  any  archbtsnoprick  or 
bisnoprick  within  this  realm,  should 
pay  tne  said  annates  or  first-fruits,  nor 
any  other  manner  of  sum  or  sums  of 
money,  pensions,  or  annuities  for  the 
same,  or  for  any  other  like  exactions  or 
cause,  upon  pain  to  forfeit  to  our  sove- 
reign lord  the  king,  his  heirs  and  suc- 
cessors, all  manner  his  goods  and 
chattels  for  ever,  and  all  the  temporal 
lands  and  possessions  of  the  said  arch- 
bishoprick or  bishoprick  during  the 
time  that  he  or  they  that  should  offend 
contrary  to  the  said  act,  should  have, 
possess,  and  enjoy  the  said  archbishop- 
rick or  bishoprick.  And  it  is  further 
enacted,  that  if  any  person  named  or 
presented  to  the  see  of  Rome  by  the 
King's  highness,  or  his  heirs  or  suc- 
cessors, to  be  bishop  of  any  see  or 
diocese  within  this  realm,  should  hap- 
pen to  be  letted,  delayed,  or  deferred, 
at  the  see  of  Rome,  from  any  such 
bishoprick  whereunto  he  should  be  so 
presented,  by  mean  of  restraint  or  bulls 
of  the  said  Bishop  of  Rome,  otherwise 
called  the  Pope,  and  other  thinss  re- 
quisite to  the  same,  or  should  be  denied 
at  the  see  of  Rome,  upon  convenient 
suit  made,  for  any  bulb  requisite  for 
any  such  cause,  that  then  every  person 
so  presented  might  or  should  be  con- 
secrated here  in  England  by  the  arch- 
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bishop  in  whose  province  the  said 
bishoprick  shall  be;  so  always,  that 
the  same  person  should  be  named  and 
presented  by  the  king  for  the  time 
being  to  the  said  archbishop.  And  if 
any  person  being  named  and  presented 
(as  IS  aforesaid)  to  any  archbishoprick 
of  this  realm,  making  convenient  suit, 
as  is  aforesaid,  should  happen  to  be 
letted,  delayed,  deferred,  or  otherwise 
disturbed  from  the  said  archbishoprick, 
for  lack  of  pall,  bulls,  or  other  things 
to  him  requisite  to  be  obtained  at  the 
see  of  Rome,  that  then  every  such 
person  so  named  and  presented  to  the 
archbishop,  might  and  should  be  con- 
secrated and  invested,  after  presenta- 
tion made,  as  is  aforesaid,  by  any  other 
two  bishops  within  this  realm,  whom 
the  King's  hiehness  or  any  his  heirs  or 
successors,  kings  of  England,  would 
appoint  and  assign  for  the  same,  ac- 
oordinff  and  after  like  manner  as  divers 
archbishops  and  bishops  have  been 
heretofore  in  ancient  time  by  sundry 
the  King's  most  noble  proeenitors 
made,  consecrated,  and  invested  within 
this  realm.  An4  it  is  further  enacted 
by  the  said  act,  that  every  archbishop 
and  bishop,  being  named  and  presented 
by  the  King's  highness,  his  neirs  and 
successors,  kings  of  England,  and 
being  consecrated  and  invested,  as  is 
aforesaid,  shall  be  installed  accord- 
ingly, and  should  be  accepted,  taken 
and  reputed,  used  and  obeyed,  as  an 
arehbisnop  or  bishop  of  the  dimity, 
see,  or  place  whereunto  he  shall  l>e  so 
named,  presented,  and  consecrated, 
and  as  otner  like  prelates  of  that  pro- 
vince, see,  or  diocese,  have  been  used, 
accepted,  taken,  and  obeyed,  which 
have  had  and  obtained  compleatly 
their  bulls  and  other  things  reouisite 
in  that  behalf  from  the  see  of  Rome, 
and  also  should  fuUy  and  entirely  have 
and  enjoy  all  the  spiritualities  and 
temporalities  of  the  said  archbishoprick 
or  bishoprick,  in  as  lai^,  ample  and 
beneficial  manner,  as  any  of  his  or 
their  predecessors  had  or  enjoyed  in 
the  said  archbishoprick  or  bishoprick, 
satisfying  and  yielding  unto  the  King's 
hiffhness,  and  to  his  heirs  and  successors, 
all  such  duties,  rights,  and  interests  as 
before  time  hath  been  accusV>med  to 
be  paid  for  any  such  archbishofxick  or 
bishoprick,  according  to  the  ancient 
laws  and  customs  of  this  realm  and  the 
king's  prerogative  royal,  as  in  the  said 
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Mr.  TawnseruL     Riffht  Worshipful,  I  bring  in  a  libel —  Confirmation  of 

Dr.  Lushinoton.     rlo,  you  will  not :  you  are  not  permitted  to  PrHMppden, 
appear ;  and,   Mr.   Townsend,  you  know  perfectly  well,  as  an 


act  amongst  other  things  is  more  at 
large  mentioned. 

^  n.  And  albeit  the  said  Bishop  of 
Rom^  otherwise  called  the  Pope,  hath 
been  informed  and  certified  or  the  ef- 
fectual contents  of  the  said  act,  to  the 
intent  that  hj  some  gentle  ways  the 
said  exactions  might  have  been  re- 
dressed and  reformed,  jet  nevertheless 
the  said  Bishop  of  Rome  hitherto  hath 
made  none  answer  of  his  mind  therein 
to  the  King*s  highness,  nor  devised  or 
remiired  anj^  reasonable  ways  to  and 
with  oor  said  sovereign  lord  for  the 
same:  wherefore  his  most  royal  Map 
jesty,  of  his  most  excellent  goodness, 
for  the  wealth  and  profit  or  this  his 
realm  and  subjects  of  the  same,  hath 
not  only  put  nis  most  gracious  and 
royal  assent  to  the  foresaid  act,  but 
also  hath  ratified  and  confirmed  the 
same,  and  every  clause  and  article 
therein  contained,  as  by  his  letters 
patents,  under  his  great  seal  inrolled 
m  the  Parliament  Roll  of  this  present 
parliament,  more  at  large  is  contained. 

*  **  ni.  And  forasmuch  as  in  the  said 
act  it  is  not  plainly  and  certainly  ex- 
pressed, in  wnat  manner  and  fashion 
archbishops  and  bishops  shall  be  elected, 
presented,  invested,  and  consecrated 
within  this  realm,  and  in  all  other  the 
Eing*s  dominions,  be  it  now  therefore 
enacted  by  the  Kinp  our  soverei^ 
lord,  bv  tiie  assent  or  the  lords  spirit- 
ual ana  temporal,  and  the  commons,  in 
this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  that  the 
said  act  and  evervthing  therein  con- 
tained shall  be  and  stand  in  strength, 
virtue,  and  effect;  except  only,  that 
no  person  or  persons  hereafter  shall  be 
presented,  nominated,  or  commended 
to  the  said  Bishop  of  Rome,  otherwise 
called  the  Pope,  or  to  the  see  of  Rome, 
to  or  for  the  dignity  or  office  of  any 
archbishop  or  bishop  within  this  realm, 
or  in  any  other  the  King*8  dominions, 
nor  shaU  send  nor  procure  there  for 
any  manner  of  bulls,  breeves,  palls,  or 
other  things  requisite  for  an  arcnbishop 
or  bishop,  nor  shall  pay  any  sums  of 
money  ror  annates,  first-milts,  nor 
otherwise  for  expedition  of  any  such 
bulls,  breeves,  or  palls;  but  that  by 
the  authority  of  this  act,  such  present- 
ing, nominating,  or  commending  to  the 
said  Bishop  of  Rome,  or  to  the  sue  of 


Rome,  and  such  bulls,  breeves,  palls, 
annates,  first-fruits,  and  every  other 
sums  of  money  heretofore  limited,  ac- 
customed, or  used  to  be  paid  at  the 
said  see  of  Rome,  for  procuration  or 
expedition  of  any  such  oidls,  breeves, 
or  palls,  or  other  thing  concerning  the 
same,  shall  utterly  cease  and  no  lonser 
be  used  within  this  realm,  or  within 
any  the  King's  dominions;  anything 
contained  in  the  said  act  aforemen- 
tioned, or  any  use,  custom,  or  prescrip- 
tion to  the  contrary  thereof  notwitn- 
standing.** 

'*iy.  And  furthermore,  be  it  or- 
dained and  established,  by  the  authority 
aforesaid,  that  at  every  avoidance  of 
every  archbishoprick  or  bishoprick 
within  this  realm,  or  in  any  other  the 
King*s  dominions,  the  King  our  sove- 
reign lord,  his  heirs  and  successors, 
may  grant  to  the  prior  and  convent, 
or  the  dean  and  chapter  of  the  cathe- 
dral churches  or  monasteries  where 
the  see  of  such  archbishoprick  or 
bishoprick  shall  happen  to  be  void,  a 
licence  under  the  great  seal,  as  of  old 
time  hath  been  accustomed,  to  proceed 
to  election  of  an  archbishop  or  bishop 
of  the  see  so  being  void,  with  a  letter 
missive  containing  the  name  of  the 
person  which  they  shall  elect  and 
choose:  by  virtue  of  which  licence 
the  said  dean  and  chapter,  or  prior 
and  convent,  to  whom  any  such  licence 
and  letters  missive  shall  be  directed, 
shall  with  all  speed  and  celerity  in  due 
form  elect  and  choose  the  same  person 
named  in  the  said  letters  missive,  to 
the  dignity  and  office  of  the  arch- 
bishoprick or  bishoprick  so  being  void, 
and  none  other.  And  if  they  do  defer 
or  delay  their  election  above  twelve 
days  next  after  such  licence  or  letters 
missive  to  them  delivered,  that  then 
for  every  such  default  the  King's 
highness,  his  heirs  and  successors,  at 
their  liberty  and  pleasure,  shall  nomi- 
nate and  present,  by  tiieir  letters 
patents  under  their  great  seal,  such  a 
person  to  the  said  office  and  dignity 
so  being  void,  as  they  shall  think  able 
and  convenient  for  the  same ;  and  that 
every  such  nomination  and  present- 
ment to  be  made  by  the  King's  high- 
ness, his  heirs  and  successors,  if  it  be 
to  the  office  and  dignity  of  a  bishop, 
shall  be  made  to  the  archbishop  and 


The  manner 
of  electing  an 
archbishop  or 
bishop,  by  the 
dean  and 
chapter,  &c 


•  No  man  shall 
be  presented 
to  the  see  of 
Rome  for  the 
dignity  of  an 
archbuhop  or 
bishop,  nor 
annates  or 
firtt-fniits 
shall  be  paid 
to  the  same 


For  defanltof 
election  by 
them,  the  king 
shall  nominate 
a  bishop  by 
his  letters 
patent. 
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Confinnatioaof  Ecclesiastical  practitioner,  that  you  are  not  able  to  bring  in  a  libel 
Dr.  Hampden,   ^j^j  j^^  j^j^  permitted  to  appear. 


*  The  name  of 
a  Inshop  newly 
chosen,  mx.  a 
lord  elect* 
The  kind's 
signification  of 
the  election 
of  a  hishop,  or 
archbishop. 


Consecration 
of  a  bishop. 


/ 


y 


metropolitan  of  the  province  where 
the  see  of  the  same  bishoprick  is  void, 
if  the  see  of  the  said  archbishoprick  be 
then  full,  and  not  Toid ;  and  if  it  be 
void,  then  to  be  made  to  such  arch- 
bishop or  metropolitan  within  this  realm, 
or  in  any  the  King*^  dominions,  as 
shall  please  the  King^s  hishness,  his 
heirs  or  successors:  and  if  any  such 
nomination  or  presentment,  shsJl  hap- 
pen to  be  made  for  default  of  such 
election  to  the  dignity  or  office  of 
any  archbishop,  then  the  King's  high- 
ness, his  heirs  and  successors,  by  nis 
letters  patents  under  his  great  seal, 
shall  nominate  and  present  such  per- 
son as  they  will  dispose  to  hove  the 
said  office  and  dignity  of  archbishop- 
rick being  void,  to  one  such  arcn- 
bishop  and  two  such  bishops,  or  else 
to  four  such  bishops  within  this  realm, 
or  in  any  the  King's  dominions,  as 
shall  be  assigned  by  our  said  sovereign 
lord,  his  heirs  or  successors. 

**y.  And  be  it  enacted,  by  the 
authority  aforesaid,  that  whensoever 
any  sucn  presentment  or  nomination 
shall  be  made  by  the  King's  highness, 
his  heirs  or  successors,  by  virtue  and 
authority  of  this  act,  and  according  to 
the  tenor  of  the  same;  that  then 
every  archbishop  and  bishop,  to  whose 
hands  any  such  presentment  and 
nomination  shall  be  directed,  shall 
with  all  speed  and  celerity  invest  and 
consecrate  the  person  nominated  and 
presented  by  the  King's  highness,  his 
neirs  or  successors,  to  the  office  and 
dignity  that  such  person  shall  be  so 
presented  unto,  and  give  and  use  to 
nim  pall,  and  all  other  benedictions, 
ceremonies  and  things  requisite  for 
the  same,  without  suing,  procuring,  or 
obtaining  hereafter  any  bulls  or  other 
things  at  the  see  of  Kome,  for  any 
such  office  or  dignity  in  any  behalf. 
And  if  the  said  dean  and  chapter,  or 
prior  ainr~ct>nvent,  a!ler  such*  licence 


and  letters  missive  to  them  directed, 
within  the  said  twelve  days  do  elect 
and  choose  thewuiLjigaflP  mefitioned 
in  tne  saiSnilternaissive,  according 
to  the  request  of  the  King's  highness, 
his  heirs  or  successors,  thereof  to  be 
made  by  the  said  letters  missive  in 
that  behalf,  then  their  election  shall 
stand  good  and  effectual  to  all  intents:* 
and  that  the  parson  so  elected,  after 
certification  made  of  the  same  election, 
under  the  common  and  convent  seal  of 
the  electors,  to  the  King's  highness, 
his  heirs  or  successors,  shall  he  re- 
puted and  taken  by  the  name  of  lord 
elected  of  the  said  dignity  and  office 
that  he  shall  be  elected  unto;  and 
then  making  such  oath  and  fealty  onlj 
to  the  King's  majesty,  his  heirs  and 
successors,  as  shall  be  appointed  for 
the  same,  the  Kins^^liktmess,  by  his 
letters  patents^unSferms  great  seal, 
shall  signify  the  said  election,  if  it  be 
to  tne  dignity  ol    a  bishop,  to  the 
archbishop  and   metropolitan  of  the 
province  where  the  see  of  the  said 
bishoprick  was  void,  if  the  see  of  the 
said  archbishop  be  f\ill  and  not  void ; 
and  if  it  be  void,  then  to  any  other 
archbishop  within  this  realm,  or  in 
any  other  the  King's  dominions;  re^ 
quiring  and  coQmanjjng  ^uch  arcfi^ 
bbhopVu)  whom  any  such  signitlcation 
shall    be  made,   to  confirm  the   said 
election^  anrf f  to  inyes^  and  consecrate 
trt'  fiuM  ^Vson  80  elected  to  the  office 
and  dignity  that  he  is  elected  imto, 
and  to  give  and  use  to  him  all  such 
benedictions,    ceremonies,   and  other 
things  requisite  for  the  same,  without 
any  suing,    procuring,    or   obtaining 
any  bulls,  letters,  or  other  things  from 
the  see  of  Rome  for  the  same  in  any 
behalf.    And  if  the  person  be  elected 
to  the  office  and  dignity  of  an  arch- 
bishop according  to  the  tenor  of  this 
act,  tnen  after  such  'election  certified 
to  the  King's  highness  in  form  afore- 


t  To  confirm  the  said  election,  and: — Mr.  A.  J.  Stephens,  in  his  recent 
Treatise  on  the  Laws  relaUng  to  the  Clergy  (p.  1399,  in  notX  observes  that  he 
**  has  recently  examined  the  original  roll  of  this  statute  [25  Hen.  8,  c.  20],  and 
the  words  '  to  confirm  the  said  eketiony  and^  in  sect.  5,  and  the  word  *  confrm^  in 
fleet.  7  of  this  statute,  are  inserted  by  interlineation,  having  been  introduced  by 
amendment  after  the  bill  was  engrossed,  a  fact  which  afibids  ground  for 
contending,  that  the  legislature  attadied  importance  to  the  act  of  confirmation, 
and  theremre  did  not  regard  it  as  one  of  a  mere  ministerial  character." 
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Dr.  Addams.     I  appear  for — 

Dr.  Bayford.     I  appear  on  behalf  of  the  Dean  and  Chapter, 


laid,  the  same  person  so  elected  to  the 
office  and  dignitj  of  an  archbishop, 
shall  be  reputed  and  taken  lord  elect 
to  the  said  office  and  dignity  of 
archbishop,  whereunto  he  shall  be  so 
elected ;  and  then  after  he  hath  made 
such  oath  and  fealt  j  only  to  the  King's 
majesty,  his  heirs  and  successors,  as 
shall  De  limited  for  the  same,  the 
King's  highness,  by  his  letters  patents 
under  his  great  seal,  shall  signify  the 
said  election  to  one  archbishop  and 
two  other  bishops,  or  else  to  four 
bishops  within  this  realm,  or  within 
any  other  the  Kind's  dominions,  to  be 
assigned  by  the  Ring's  highness,  his 
heirs  or  successors,  requu*ing  and 
commanding  the  said  ardibishof)  and 
bishops,  wiw  all  speed  and  celerity  to 
confirm  the  taid  electitm,  and*  to 
invest  and  consecrate  the  said  person 
so  elected  to  the  office  and  aignity 
that  he  is  elected  unto,  and  to  give 
and  use  to  him  such  pall,  benedictions, 
ceremonies,  and  all  other  things  requi- 
site for  the  same^  without  sumg,  pro- 
curing, or  obtaining  any  bulls,  briefs, 
or  other  things  at  the  said  see  of 
Rome,  or  by  Uie  authority  thereof  in 
any  behalf. 

J. "  VI.  And  be  it  further  enacted  by 
authority  aforesaid,  that  every  person 
and  persons  being  hereafter  chosen, 
elected,  nominate,  presented,  invested, 
and  consecrate  to  tne  dignity  or  office 
of  an  archbishop  or  bishop  within  this 
realm,  or  within  any  other  the  King's 
dominions,  according  to  the  form, 
tenor,  and  effect  of  this  present  act, 
and  suing  their  temporalities  out  of  the 
king's  hands,  his  heirs,  or  successors, 
as  nath  been  accustomed,  making 
a  corporal  oath  to  the  king's  highness, 
and  to  none  other,  in  form  as  is  afore 
rehearsed,  shall  and  may  from  hence- 
forth be  thrononbed,  or  installed,  as  the 
case  shall  require,  and  shall  have  and 
take  their  only  restitution  out  of  the 
King's  hands,  of  all  the  possessions  and 
pronts,  spiritual  and  temporal,  belong- 
ing to  the  said  archbishoprick  or 
bishoprick  whereunto  they  shall  be  so 
elected  or  presented,  and  shall  be 
obeyed  in  all  manner  of  things,  ac- 
cording to  the  name,  title,  degree,  and 
dignity  that  they  shall  be  so  chosen  or 
presented  unto,  and  do  and  execute  in 
every  thing  and  things  touching  the 


same,  as  vaj  archbishop  or  bishop  of 
this  realm,  without  offending  of  the  pre- 
rogative royal  of  the  Crown,  and  the 
laws  and  customs  of  this  realm,  might 
at  anytime  heretofore  do. 

"  Vll.  And  be  it  further  enacted  by 
the  authority  aforesaid,  that  if  the 
prior  and  convent  of  any  monastery,  or 
dean  and  chapter  of  any  cathedral 
church,  where  tne  see  of  any  archbishop 
or  bishop  is  within  any  the  King's  do- 
minions, after  such  licence  as  is  afore 
rehearsed,  shall  be  delivered  to  them, 
proceed  not  to  election,  and  si<;nif)r 
the  same  according  to  the  tenor  of  this 
act,  within  the  space  of  twenty  days 
next  after  such  licence  shall  come  to 
their  hands ;  or  else,  if  any  archbishop 
or  bishop  within  any  the  Kings 
dominions,  after  any  such  election, 
nomination,  or  presentation  shall  be 
signified  unto  them  by  the  King's 
letters  patents,  shall  refuse,  and  do 
not  confirtn,  I  invest,  and  consecrate 
with  all  due  circumstance  as  is  afore- 
said, every  such  person  as  shall  be  so 
elected,  nominate,  or  presented,  and 
to  them  signified  as  is  above  men- 
tioned, within  twenty  days  next  after 
the  King's  letters  patents  of  such  signi- 
fication or  presentation  shall  come  to 
their  hands ;  or  else,  if  any  of  them,  or 
any  other  person  or  persons,  admit, 
maintain,  allow,  obey,  do,  or  execute 
any  censures,  excommunications,  inter- 
dictions, inhibitions,  or  any  other  pro- 
cess or  act,  of  what  natit^e,  name,  or 
quality  soefSF  it  be,  to  the  contrary,  or 
let  of  due  execution  of  this  act ;  that 
then  every  prior  and  particular  person 
of  his  convent,  and  every  dean  and 
particular  person  of  the  chapter,  and 
every  archbishop  and  bishop,  and  all 
other  persons,  so  offending  and  doing 
contrary  to  this  act,  or  any  part 
thereof,  and  their  aiders,  counsellors, 
and  abettors,  shall  run  in  the  dan- 
gers, pains,  and  penalties  of  the  statute 
of  the  provision  and  pramiadre^  made 
in  the  five  and  twentieth  year  of  the 
reign  of  King  Edward  the  Third,  and 
in  the  sixteenth  year  of  King  Richard 
the  Second." 

Repealed  by  I  &  2  Fhil.  &  Mar. 
c.  8,  but  revived  by  1  Eliz.  c.  1 .  And 
see  further,  31  Hen.  8,  c.  9;  8  Elix. 
c.  1 ;  23  Eliz.  c.  1. 


Confirmation  of 
Dr.  Hampden. 


The  penalty   ' 
for  not  electing 
ornot  ooQse- 
cratinga 
bishop  named. 


under  stats. 
25  Edw.  3, 
St.  6,  c.  22, 
andl6Rich.2» 
0.  5. 


t  Such  election 
of  archbbhops 
and  bishops 
ihaUbeUwfUL 


*  See  note,  p.  28. 

}  Confirm : — See  note,  p.  28. 


30  CilSB  OP  DR.   HAMPDBN 

ConBrmttioiiof  and  I  object  to  my  learned  fiiend  being  heard  at  alL     The  Court 
-_1_J^?_  refused  to  entertain   the  objection;  and  now  my  learned  fnend 
appears  for  nobody^  and  I  do  pray  the  Court  will  not  allow  him  to 
proceed. 

Dr.  Addams.    I  appeaii  and  beg  to  be  heard ;  that  is  alL 

The  ViOar  General.     What  is  it  you  wish  to  be  heard  upon? 

Dr.  Addams.     Upon  the  statute. 

The  Vicar  Gemerau  You  mean,  whether  you  have  a  right  to 
be  heard  or  not  ? 

Dr.  Addams*    Yes. 

The  Vicar  General.  We  confine  you  to  that.  You  will  not 
go  beyond  it. 

Dr.  Addanu.  Certainly  not  I  do  not  mean  to  address  another 
word  to  the  Court 

Dr.  Lushington.  Distinctly  understand  to  what  you  are  confined, 
namely,  the  question  whether,  considering  the  statute  of  Henry  8, 
which  has  been  referred  to,  you  have  a  right,  notwithstanding  that 
statute,  to  be  heard  at  all  ? 

Dr.  Addama.    Precisely. 

The  Vicar  General.  Merely  a  question  as  to  your  right  to 
appear. 

Dr.  Addams.  Precisely.  I  am  perfectly  aware  of  the  point 
upon  which  I  am  called  upon  to  address  the  Court  I  will  confine 
my  observations  to  that,  and  that  only.  I  did  not  expect  that  any 
objection  would  be  taken  to  my  being  heard  upon  that  point; 
however  I  undertake  to  satisfy  the  Court,  unless  I  am  entirely 
mistaken  as  to  the  true  construction  of  that  statute,  that  that  has 
nothing  whatever  to  do  with  the  present  question ;  and  certainly 
I  shall  be  exceedingly  surprised  if  the  ultimate  decision  of  this  Court 
is,  that  it  is  incompetent  to  it  to  entertain  this  objection  to  the 
present  confirmation  of  the  Lord  Bishop  elect  of  Hereford,  by  reason 
of  the  provisions  of  that  statute ;  and,  after  considering  the  true 
constmction  of  that  statute,  I  shall  be  surprised  indeed,  ifthis  Coiut 
declines  to  entertain  the  objections  beinff  raised  here,  under  the 
supposition  that,  by  so  doing,  it  will  Ml  within  the  penalty  of 
prtemunire. 

Dr.  Bayford.  I  must  beg  leave  again  to  interfere :  I  oppose 
this  discussion  proceeding. 

Dr.  Addams.    I  know  my  learned  friend's  pugnacity. 

Dr.  Bayford.  I  hope  vou  will  not  interrupt  me.  My  learned 
friend  is  standing  here,  ofiering  an  amiment  for  nobody — no  party 
before  the  Court — the  Court  having  already  declared  it  will  hear  no 
opposers. 

Dr.  Lushinoton.     No.    The  Court  has  declared  this,  that  it 

would  not  proceed  vdth  Mr.  Townsend,  when  he  offered  to  appear 

for  certain  parties.     Dr.  Addams  claims  to  urge   a  point,  as  to 

whether  he  may  be  heard  or  not;  and  we  are  content  to  hear  him. 

Dr.  Addams't        Dr.  Addams.     I  pledge  myself  to  confine  my  observations  to  that 

argiuDent.         question,  and  not  to  say  one  word  as  to  the  merits  of  the  case. 

In  order  to  make  it  intelligible,  it  is  necessary  to  say  a  word  or 
two  as  to  the  history  and  introduction  of  this  statute. 

It  is  perfectly  well  known  that  bishopricks  were  anciently  donative^ 
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by  the  mere  conveyance  of  the  ring  and  pastoral  staff;  afterwards  Con6nnationof 
1  am  stating  it  very  briefly,  because  I  am  endeavouring  to  put  what  Pf-  H>mpden. 
have  to  say  in  the  fewest  possible  words),  the  election  by  the  Dr.  Addami's 
chapter  was  supposed  to  be  a  free  election,  and  founded  upon  the  vgumeiit. 
Congt  dHJire.  but  it  was  agreed  that  the  confirmation  of  the  bishop 
belonged  to  the  Pope ;  and,  by  that  means,  the  Pope  had,  in  effect, 
the  disposal  of  all  the  bisbopricks  of  England*  Tnls  will  be  found 
laid  down  in  the  first  Institute,  page  134.  Now  the  Popes  were  not 
contented  with  that ;  they  were  not  contented  with  merely  the  con- 
firmation and  consecration,  but  they  insisted,  on  various  occasions, 
upon  collating  or  nominating;  and  that  produced  the  first  enactment 

Particularly  upon  the  subject,  which  is  th6  25th  Edward  3,  staL  6. 
low  that  statute  (which  I  cite  fh)m  a  book  of  the  most  convenient  *  ^  J^  "TTT . 
form,  that  is  to  say,  from  Burn  (r) ),  is  in  these  words — "  The  fi:ee 
election  of  archbishops,  bishops,  and  all  other  dignities  and  benefices 
elective  in  England,  shall  hold  from  henceforth  in  the  manner  as  they 
were  granted  by  the  king's  progenitors  and  the  ancestors  of  other  lords, 
founoers  of  the  said  dignities  and  other  benefices.  And  in  case  that 
reservation,  collation,  or  provision  be  made  by  the  court  of  Rome,  of 
any  archbishoprick,  bishoprick,  dignity,  or  other  benefice,  in  dis- 
turbance of  the  free  elections  aforesaid,  the  kins  shall  have  for  that 
time  the  collations  to  the  archbishopricks  and  other  dignities  elective 
which  be  of  his  advowry,  such  as  his  progenitors  had  before  that  free 
election  was  granted;  smce  that  the  election  was  first  granted  by  the 
king's  pn^nitors  upon  a  certain  form  and  condition  as  to  demand 
licence  firom  the  king  to  choose,  and  after  the  election  to  have  his 
royal  assent,  and  not  in  other  manner ;  which  conditions  not  kept, 
the  thing  ought  by  reason  to  resort  to  its  first  nature." 

Now  that  was  the  first  act  against  the  usurpation  of  the  Pope,  to 
nominate  the  bishops.  So  the  matter  stood  until  Henry  the  8th*s 
reign ;  and  then,  (in  the  reign  of  Henry  8),  in  the  first  place,  there 
was  the  statute  against  annates,  which  is  not  printed  in  the 
statute  book,  but  which  is  printed  in  various  places,  and  particu- 
larly in  the  Appendix  to  the  first  Volume  of  Burnet's  History 
of   the   Reformation  («).      Now    that  statute,  which  is  also   the 


(r)  1  Bum,  E.  L.  201. 

(«)  Vol.   1,  part    2,    p.   160,  (ed. 
Oxford,   1816).     The    statute  is  as 
follows : 
Stat.  23  Heh.  8,  c.  20  (a.  d.  1531). 
"  An  Ad  concemivg  Restraint  of  Pay' 

ment  of  Annates  to  the  See  of  Rome. 
"  Forasmuch  as  it  is  well  perceived,  by 
long  approved  experience,  that  sreat 
and  inestimable  sums  of  money  nave 
been  daily  conveyed  out  of  this  realm, 
to  the  impoverishment  of  the  same; 
and  especially  such  sums  of  money  as 
the  Pope*s  holiness,  his  predecessors, 
and  the  court  of  Rome,  by  long  time 
have  heretofore  taken  of  all  and  sin- 
gular those  spiritual  persons  which 
nave  been  named,  elected,  presented, 
or  postulated  to  be  archbishops  or 
bishops  within  this  realm  of  England, 


under  the  title  of  Annates,  otherwise 
called  First-fruits.  Which  annates,  or 
first-fruits,  have  been  taken  of  every 
archbishoprick,  or  bishoprick,  within 
this  realm,  by  restraint  of  the  Pope*s 
bulls,  for  confirmations,  elections,  ad- 
missions, postulations,  provisions,  col- 
lations, dispositions,  institutions,  in- 
stallations, investitures,  orders,  holy 
benedictions,  palls,  or  other  things 
requisite  and  necessary  to  the  attaining 
of  those  their  promotions;  and  have 
been  compelled  to  pay,  before  they 
could  attam  the  same,  great  sums  of 
money,  before  thev  might  receive  any 
par^  of  the  fruits  or  the  saidarchblshop'* 
rick,  or  bishoprick,  whereunto  they 
were  named,  elected,  presented,  or 
postulated;  by  occasion  whereof,  not 
only  tha  treasure  of  this  realm  hath 
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ConinBatioiiof  foundation  of  the  act  of  the  25tb  of  Hen.  8,  was  the  23rd  of  Hen.  8 ; 
Dr.  Hampden,  mj^j  jjj  point  of  fact  it  was  the  immediate  predecesBor  of  the  act 
Dr.  Adibms*!    which  is  now  under  consideration.     The  preamble  of  the  act  la 
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been  greatly  conveyed  out  of  the 
same,  but  also  it  hath  happened  many 
times,  by  occasion  of  death,  unto  such 
archbishops,  and  bishops,  so  newly  pro- 
moted, within  two  or  three  y^urs  after 
his  or  their  consecration,  that  his  or 
their  friends,  by  whom  he  or  they  hare 
been  holpen  to  advance  and  make  pay- 
ment of  the  said  annates,  or  first-fruits, 
have  been  thereby  utterly  undone  and 
impoyerished.  And  for  because  the 
said  annates  haye  risen,  grown,  and 
increased,  by  an  uncharitable  custom, 
grounded  upon  no  just  or  good  title, 
and  the  payments  thereof  obtained  by 
restraint  of  bulls,  until  the  same  an- 
nates, or  first-fruits,  haye-  been  Pftid, 
or  surety  made  for  the  same ;  which 
dedareth  the  said  payments  to  be  ex- 
acted, and  taken  by  constraint,  against 
all  equity  and  justice.  The  noble  men 
therefore  of  tne  realm,  and  the  wise, 
sage,  politick  commons  of  the  same, 
assembled  in  this  present  Parliament, 
cf>nsidering  that  tne  court  of  Rome 
ceaseth  not  to  tax,  take,  and  exact  the 
said  great  sums  of  money,  under  the 
title  of  annates,  or  first-fruits,  as  is 
aforesaid,  to  the  great  damage  of  the 
said  prelates,  and  this  realm;  which 
annates,  or  first-fruits,  were  first  suf- 
fered to  be  taken  within  the  same 
realm,  for  the  only  defence  of  Christian 
people  against  toe  infidels,  and  now 
they  be  claimed  and  demanded  as  mere 
duty,  only  for  lucre,  against  all  right 
and  conscience.  Insomuch  that  it  is 
evidently  known,  that  there  hath  passed 
out  of  tnis  realm,  unto  the  court  of 
Rome,  sithen  the  second  year  of  the 
reign  of  the  most  noble  prince,  of  fa^ 
mous  memory.  King  Henry  the  Sev- 
enth, unto  this  present  time,  under  the 
name  of  annates,  or  first-fruits,  paid 
for  the  expedition  of  bulls  of  archbi- 
shopricks  and  bishopricks,  the  sum  of 
eight  hundred  thousand  ducats,  amoun- 
ting in  sterling  money,  at  the  least,  to 
eiffht  score  thousand  pounds,  besides 
other  great  and  intolerable  sums  which 
have  yearly  been  conveyed  to  the 
aaid  court  of  Rome,  by  many  other 
ways  and  means,  to  the  great  impover- 
ishment of  this  realm.-  And  albeit, 
that  our  said  sovereign  the  King,  and 
all  his  natural  subjects,  as  well  spiri- 
tual as  temporal,  being  as  obedient, 
devout,  catholick,  and  humble  children 


of  God,  and  holy  church,  as  any  people 
be  within  any  realm  christened;  yet 
the  said  exactions  of  annates,  or  first- 
fruits,  be  so  intolerable  and  importable 
to  this  realm,  that  it  is  considered  and 
declared,  by  the  whole  body  of  this 
realm  now  represented  by  all  the  es- 
tates of  the  same  assembled  in  this 
present  Parliament,  that  the  King's 
highness,  before  Almighty  God,  is 
bound,  as  by  the  duty  of  a  good  Chris- 
tian prince,  for  the  conservation  and 
preservation  of  the  good  estate  and 
common  wealth  of  this  his  realm,  to  do 
all  that  in  him  is  to  obviate,  repress, 
and  redress  the  said  abusions  and  ex- 
actions of  annates,  or  first-fruits.  And 
because  that  divers  prelates  of  this 
realm,  being  now  in  extreme  ace,  and 
in  other  debilities  of  their  boSes,  so 
that  of  likelihood,  bodily  death  in  short 
time  shall  or  may  succeed  unto  them ; 
by  reason  whereof  great  sums  of  money 
shall  shortly  after  their  deaths  be  con- 
veyed unto  the  court  of  Rome,  for  the 
unreasonable  and  uncharitable  causes 
abovesatd,  to  the  universal  damage, 
prejudice,  and  impoverishment  of  this 
realm,  if  speedy  remedy  be  not  in  due 
time  provided : 

**  U.  It  is  therefore  ordained,  estab- 
lished, and  enacted,  by  authority  of 
this  present  Parliament,  that  the  un- 
lawful payment  of  annates,  or  first- 
fruits,  and  all  manner  contributions 
for  the  same,  for  any  archbishopric^ 
or  bishoprick,  or  for  any  bulls  here- 
after to  be  obtained  from  the  Court  of 
Rome,  to  or  for  the  foresaid  purpose 
and  intent,  shall  from  henceforth  ut- 
terly cease,  and  no  such  hereafter  to 
be  payed  for  any  archbishoprick,  or 
bishoprick,  within  this  realm,  other  or 
otherwise  than  hereafter  in  this  pre* 
sent  act  is  declared :  and  that  no  man- 
ner of  person,  or  persons  hereafter  to 
be  named,  elected,  presented,  or  pos- 
tulated to  any  archbishoprick,  or 
bishoprick,  withm  this  realm,  shall  pay 
the  said  annates,  or  first-fruits,  for  the 
said  archbishoprick,  or  bbhoprick,  nor 
any  other  manner  of  sum  or  sums  of 
money,  pensions  or  annates  for  the 
same,  or  for  any  other  like  exaction, 
or*  cause,  upon  pun  to  forfeit  to  our 
said  sovereign  lord  the  King,  his  heirs 
and  successors,  all  manner  hisgoods  and 
chattels  for  ever,  and  all  the  temporal 
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this: — "Forasmuch  as  it  id  well  perceived,  by  long  approved  Conftrmationof 
experience,  that  great  and  inestimable  sums  of  money  have  been  .  _^_  ^"P^"' 
daily  conveyed  out  of  this  realm,  to  the  impoverishment  of  the  same ;  Dr.  Addams*8 

argument. 


^ 


lands  and  possessions  of  the  same  arch- 
bishopricl^  or  bishoprick,  during  the 
time  that  he  or  they  which  shall 
offend,  contrary  to  this  present  act, 
shall  have,  possess,  or  enjoj,  the  arch- 
bishoprick,  or  bishopridk,  wherefore 
he  shall  so  offend  contrary  to  the  form 
aforesaid.  And  fiirthermore  it  is  en- 
acted, by  authority  of  this  present  par- 
liament, that  if  any  person  hereafter 
named  and  presented  to  the  Court  of 
Rome  by  the  Hing,  or  any  of  his  heirs 
or  successors,  to  be  bishop  of  any  see 
or  diocese  within  thl^PSalm  hereafter, 
shall  be  letted,  deferred,  or  delayed  at 
the  court  of  Rome  fh>m  any  sudi 
bishoprick,  whereunto  he  shall  be  so 
represented,  by  means  of  restraint  of 
bulls  apostolick,  and  other  things  re- 
quisite to  the  same;  or  shall  be  denied, 
at  the  court  of  Rome,  upon  conyenient 
suit  made,  any  manner  bulls  requisite 
for  any  of  the  causes  aforesaid,  any 
such  person  or  persons  so^^esenfea 
may  be,  and  BEantc^jconsecrateil  here 
in  EnglanJby  the'arcKb^op,  m  wEose 
province  lihe  said  bishopncK  shall  be, 
so  alway  that  the  same  person  shall  be 

(named  and  presented  by  the  Kin^  for 
the  time  bemg  to  the  same  archbi^op: 
and  if  any  person  being  named  and 
presented,  as  aforesaid,  to  any  arch- 
biahoprick  of  this  realm,  makinj?  con- 
yenient suit,  as  is  aforesaid,  shaU  hap- 
pen to  be  letted,  deferred,  delayed,  or 
otherwise  disturbed  from  the  same 
archbishoprick,  for  lack  of  pall,  bulls, 
or  other  to  him  r^uisite,  to  be  obtained 
in  the  court  of  Rome  in  that  behalf, 
that  then  eyery  such  person  named 

(and  presented  to  be  archbishop,  may 
be,  and  shall  be,  consecrated  and  in- 
vested, after  presentation  made,  as  is 
aforesaid,  by  any  other  two  bishops 
within  this  realm,  whom  the  King*s 
highness,  or  any  of  his  heirs  or  suc- 
cessors. Kings  of  England  for  t<he  time 
being,  will  assign  and  appoint  for  the 
same,  according  and  in  like  manner  as 
diyers  other  archbishops  and  bishops 
haye  been  heretofore,  m  ancient  time, 
by  sundry  the  Kihg*s  most  noble  pro- 
genitors, made,  consecrated,  and  in- 
Tested  within  this  realm ;  imd  that 
eyery  archbishop  and  bishop  hereafter, 
being  named  and  presented  by  the 
King*s  highness,  his  heirs  or  succes- 
sors. Kings  of  England,  and  being  con- 
secrated and  inyested,  as  is  aforesaid. 


shall  be  installed  accordingly,  and  shall 
be  accepted,  taken,  reputed,  used,  and 
obeyed,  as  an  archbisnop  or  bishop  of 
the  dignity,  see,  or  place  whereunto 
be  so  shall  be  namea,  presented,  and 
consecrated,  requireth;  and  as  oth^ 
like  prelates  of  that  province,  see,  or 
diocese  have  been  used,  accepted, 
taken,  and  obeyed,  which  haye  had^ 
and  obtained  completely,  their  bulls, 
and  other  things  requisite  in  that 
behalf  from  the  court  of  Rome.  And 
also  shall  fully  and  entirely  have  and 
enjoy  all  the  spiritualities  and  tempo-' 
ralities  of  the  said  archbishoprick,  or 
bishoprick,  in  as  large,  ample,  arid 
beneficial  manner  as  any  of  his  or  their 
predecessors'  had  or  enjoyed  in  the 
said  archbishoprick,  or  bisnoprick,  sa- 
tisfying and  yielding  unto  the  King 
our  soyereign  lord,  and  to  his  heirs 
and  successors.  Kings  of  England,  all 
such  duties,  rights,  and  interests,  as 
before  this  time  had  been  accustomed 
to  be  paid  for  any  such  archbishoprick, 
or  bisnoprick,  according  to  the  ancient 
laws  and  customs  of  &is  realm,  and 
the  King's  prerogative  royal. 

^  in.  And  to  the  intent  our  said 
holy  father  the  Pope,  and  the  couit  of 
Rome,  shall  not  think  that  the  pains 
and  labours  taken,  and  hereafter  to  be 
taken,  about  the  writing,  sealing,  ob- 
taining, and  other  business  sustained^ 
and  hereafter  to  be  sustained,  by  the 
offices  of  the  said  court  of  Rome,  for 
and  about  the  expedition  of  any  bulls 
hereafter  to  be  obtained  or  had  for 
any  such  archbishoprick,  or  bishoprick, 
shall  be  irremunerated,  or  shall  not  be 
sufficiently  and  condignly  recompensed 
in  that  behalf;  and  for  their  more 
ready  expedition  to  be  had  therein. 
It  is  therefore  enacted  by  the  autho- 
rity aforesaid,  that  eyery  spiritual 
person  of  this  realm,  hereafter  to  be 
named,  presented,  or  postulated,  to 
any  archbishoprick  or  bishoprick  of 
this  realm,  shall  and  ma^  lawfully  pay 
for  the  writing  and  obtaining  of  Lis  or 
their  sud  bulb,  at  the  court  of  Rome, 
and  ensealing  the  same  with  lead,  to 
be  had  without  payment  of  any  an- 
nates, or  first-fruits,  or  other  charge 
or  exaction  by  him  or  them  to  be 
made,  yielded,  or  paid  for  the  same, 
fiye  pounds  sterling,  for  and  afler  the 
rate  of  the  clear  and  whole  yearly 
value  of  every  hundred  pounds  sterl- 
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Coofinnationof  and  especially  each  sums  of  money  as  the  Pope's  HolinesSy  hb  pre- 
Dr.  Hampden.  clecessofB,  and  the  court  of  Rome,  by  long  time,  have  heretofore 
Dr.  Addaiiu*8    taken  of  all  and  singular  those  spiritual  persons  which  have  been 

ugimifeiit. 


ing,  aboTe  all  chmes  of  any  such 
archbiahoprick,  or  biAoprick,  or  other 
money,  to  the  value  of  the  said  five 
pounds,  for  the  clear  yearly  value  of 
every  hundreth  pounds  of  every  such 
archbishoprick,  or  bishoprick,  and  not 
above,  nor  in  any  otherwise,  anything 
in  this  present  act  before  written  not- 
withstanding.   And  forasmuch  as  the 
King's  highness,  and  this    his   high 
court  of  parliament,  neither  have,  nor 
do  intena  to  use  in  this,  or  any  other 
like  cause,  any  manner  of  extremity 
or  violence,  before  gentle  courtesy  or 
friendship,  ways  and  means  first  ap- 
proved and  attempted,  and  without  a 
very  great  urgent  cause  and  occasion 
given  to  the  contrary,  but  principally 
oovetinff  to  disburden  this  realm  of 
the  said  great  exactions  and  intole- 
rable charges  of  annates,  and  first- 
fruits,   have  therefore  thought  con- 
venient to  conmiit  the  final  order  and 
determination  of  the  premises,  in  all 
things,  unto  the  Eing^s  highness.    So 
that  if  it  may  seem  to  his  high  wis- 
dom, and  most  prudent   discretion, 
meet  to  move  the  rope's  holiness,  and 
the  court  of  Rome,  amicably,  cha- 
ritably, and  reasonably,  to  compound, 
other  to  extinct  and  make  firustrate 
the  payments  of  the  said  annates,  or 
first-fruits,  or  else  by  some  friendly, 
loving,  and  tolerable  composition,  to 
moderate  the  same  in  such  wise  as 
may  be  by  this  realm  easily  borne  and 
sustained;  that  then  those  ways  and 
compositions  once  taken,  concluded, 
and  agreed  between  the  Pope's  holi- 
ness and  the  Kind's  highness,  shall 
stand  in  strength,  fierce,  and  effect  of 
law,  inviolably  to  be  observed.    And 
it  is  also  further  ordained,  and  enacted 
by  the  authority  of  this  present  Par- 
liament, that  the  King's  highness  at 
any  time,  or  times,  on  this  side  the 
feast  of  Easter,  which  shall  be  in  the 
year  of  our  Lord  God,  a  thousand  five 
hundred  and  three  and  thirty,  or  at 
any  time  on  this  side  the  beginning  of 
the  next  parliament,  by  his  letters 
patents  under  his  great  seal,  to  be 
made,  and  to  be  entered  of  record  in 
the  roll  of  this  present  parliament, 
may  and  shall  have  full  power  and 
liberty  to  declare,  by  the  said  letters 
patents,  whether  that  the  premises, 
or  any  part,  clause,  or  matter  thereof, 


shall  beobeerved,  obeyed,  executed,  and 
take  place  and  effect,  as  an  act  and  sta- 
tute of  this  present  parliament  or  not. 
So  that  if  hb  highness,  by  his  said  let- 
ters {Hitents,  before  the  exoiration  of 
the  times  a^ve  limited,  tnereby  do 
declare  his  pleasure  to  be,  that  the  pre- 
mises, or  any  part,  clause,  or  matter 
thereof  shall  not  be  put  in  execudon, 
observed,  continued,  nor  obeyed,  in 
that  case  all  the  said  premises,  or 
such  part,  clause,  or  matter,  as  the 
King's  highness  so  shall  refiose,  dis- 
affirm, or  not  ratify,  shall  stand  and 
be  from  henceforth  utterly  void  and 
of  none  effect.    And  in  case  that  the 
King's  highness,  before  the  expiration 
of  the  times  afore  prefixed,  do  declare, 
by  his  said  letters  patents,  his  plea- 
sure and  determination  to  be,  that  the 
said  premises,  or  every  clause,  sen- 
tence, and  part  thereof,  that  is  to  say, 
the  whole,  or  such  part  thereof  as  the 
Khig's  hiehness  so  shall  affirm,  accept, 
and  rati^,  shall  in  all  points  stand, 
remain,  abide,  and  be  put  in  due  and 
effectual  execution,  according  to  the 
purport,  tenour,  effect,  and  true  mean- 
ing of  the  same ;  and  to  stand  and  be 
from  henceforth  for  ever  after,  as  firm, 
stedfast,  and   available  in   the  law, 
as  the  same  had  been  fully  and  per- 
fectly established,  enacted,  and  con- 
firmed, to  be  in  every  part  thereof, 
immediately,  wholly,  and  entirely  exe- 
cuted, in  like  manner,  form,  and  effect, 
as  other  acts  and  laws;  the  which 
bein^  fully  and  determinately  made, 
ordamed,  and  enacted  in  this  present 
parliament:    and  if  that  upon    the 
aforesaid   reasonable,    amicable    and 
charitable  ways  and  means   by  the 
King's  highness  to  be  experimented, 
moved,  or  compounded,  or  otherwise 
approved,  it  shall  and  may  appear,  or 
be  seen  unto  his  Grace,  that  this  realm 
shall  be   continually   burdened    and 
charged  with  this,  and  such  other  in- 
tolerable exactions  and  demands,  as 
heretofore  it  hath  been.     And  that 
thereupon,    for    continuance   of  the 
same,  our  said  holy  father  the  Pope, 
or  any  of  his  successors,  or  the  court 
of  Rome,  will,  or  do,  or  cause  to  be 
done  at  any  time  hereafter,  so  as  is 
above    rehearsed,    unjustly,    uncha- 
ritably,   and   unreasonably  vex,  in- 
quiet,  molest,  trouble,  or  grieve  our 
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named,  elected,  presented,  or  postulated  to  the  archbishops  or  Coufimnationof 
bishops  within  this  realm  of  England,  under  the  title  of  annates,  Pr-  Hampden. 
otherwise  called  first-fruits,  which  annates  or  first-fruits  have  been  Dr.  Addtms'^ 
taken  of  eveiy  archbishoprick  or  bishoprick  within  this  realm,  by  argument, 
restraint  of  the  Pope's  bulls,  for  confirmations,  elections,  admissions, 
postulations,  provisions,  collations,  dispositions,  institutions,  installa- 
tions, investitures,  orders,  holy  beneaictions,  palls,  or  other  things 
requisite  and  necessanr  to  the  attaining  of  those  their  promotions^ 
and  have  been  compelled  to  pay,  before  they  could  attain  the  same^ 
great  sums  of  money....  And  for  because  the  same  annates  have  risen, 
grown,  and  increased,  by  an  uncharitable  custom,  grounded  upon  no 
just  or  good  title,  and  the  payments  thereof  obtained  by  restraint  of 
bulls  until  the  same  annates,  or  first-fruits,  have  been  paid,  or  surety 
made  for  the  same;  which  declareth  the  said  payments  to  be  exacted 
and  taken  by  constraint,  against  all  equity  andjustice."  Then  follow 
certain  provisions  against  these  annates,  and  all  such  payments. 
And  then  follows  this, — ''that  no  person  shall  pay  them,  and  if  any 
person  is  denied  his  bulls  at  the  court  of  Rome,  he  should  bie 
consecrated  by  his  archbishop,  being  first  named  by  the  King ;  ''as 
divers  other  archbishops  and  oishops  have  been  heretofore  in  ancient 
time,  by  sundry  the  King's  most  noble  progenitors,  made,  conse- 
crated, and  invested,  within  this  realm  :'^  after  which  he  shall  be 
bishop  or  archbishop  of  the  see.  This  was  the  act,  the  immediate 
predecessor  of  the  act  in  question.  It  was,  in  point  of  fact,  as  all  these 
statutes  are,  made  against  the  usurpation  of  the  Papal  See.  Now,  at 
the  time  of  the  passing  of  this  act,  it  was  the  very  commencement  of 
the  Reformation.  In  point  of  fact,  it  was  something  of  an  interme- 
diate statute.  The  Papal  authority  was  not  altogether  annulled. 
On  the  contrary,  the  Pope  is  styled,  in  that  very  act,  "  His  Holiness  f 
and  the  conclusion  of  that  statute  is,  if  the  Pope  will  moderate  Ids 
demands,  and  not  exact  to  the  extent  which  has  been  exacted 
formerly,  that  the  payment,  to  a  certain  extent,  and  in  a  certain  way^ 
may  continue.    It  is  clear  that  it  is  so ;  and  Burnet  says  this:    "In 


said  sovereign  lord,  his  heirs  or  suc- 
cessors, kings  of  England,  or  any  of 
his  or  their  spiritual  or  lay  subjects, 
or  this  his  realm,  by  excommunica- 
tion, excommengement,  interdiction; 
or  by  any  other  process,  censures^ 
oompulsones,  ways  or  means;  be  it 
enacted  by  the  authoritjr  aforesaid, 
that  the  Km^*s  highness,  his  heirs  and 
successors,  kings  of  England,  and  all 
his  spiritual  and  lay  subjects  of  the 
same,  without  any  scruples  of  con- 
science, shall  and  may  lawfully,  to  the 
honour  of  Almighty  God,  the  increase 
and  continuance  of  virtue  and  good 
example  within  this  realm,  the  said 
censures,  excommunications,  inter- 
dictions, compulsories,  or  any  of  them 
notwithstanding,  mioister,  or  cause  to 
he  ministered,  throughout  this  realm, 
and  all  other  the  dominions  or  ter- 


ritories belonging  or  appertaining 
thereunto :  all  and  all  manner  of  sa-a 
craments,  sacramentals,  ceremonies^ 
or  other  divine  services  of  the  holy 
Church,  or  any  other  thing  or  things 
necessary  for  the  health  of  the  soul 
of  mankmd,  as  they  heretofore  at  any 
time  or  times  have  been  yirtuously 
used  or  accustomed  to  do  within  the 
same ;  and  that  no  manner  such  cen-* 
sures,  excommunications,  interdictions, 
or  any  other  process  or  compulsories, 
shall  be  by  any  of  the  prelates,  or 
other  spiritual  fathers  of  tnis  religion, 
nor  by  any  of  their  ministers  or  sub- 
stitutes, be  at  any  time  or  times  here- 
after published,  executed,  nor  di-* 
Yulged,  nor  suffered  to  be  published, 
executed,  or  divulged  in  any  manner 
of  ways*" 
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36  CASE  OF  DR.   HAMPDEN 

Confirmatioiiof  this  parliament,  the  foundation  of  the  breach  that  afterwards  followed 

Dr.  Hampden,  ^j^jj  gome  was  laid  by  an  act  restrainine  the  payment  of  annates"  (t). 

Dr.  Addams's    He  then  gives  the  suDStance  of  it,  and  he  reiers  to  the  record  where 

vgument.        the  Statute  itself  is  published ;  and  I  only  turn  to  it  now,  to  show, 

that  clearly  at  this  time  the  jurisdiction  of  the  Pope,  in  these  matters, 

was  not  altogether  denied,  because  he  b  styled  "  His  Holiness**  in 

this  statute;  and  there  is  a  letter,  immediately  following  this  star- 

tute,  in  the  year  after,  fix)m  King  Henry  8,  which  commences 

in  this  way:     '*  After  most  humble   commendations,   and  most 

devout  kissing  of  your  blessed  feet'*(t<)     And  after  this  again,  and 

notwithstanding  this  act  aeainst  annates,  when  Archbishop  Cranmer 

came  to  be  confirmed  ana  consecrated  Archbishop  of  Canterbury, 

the  bulls  for  that  consecration  were  obtained  from  Rome.    And 

therefore,  this  was  a  sort  of  inchoate  measure,  and  was  not  carried 

out 

In  order  to  show  that  this  was  so,  and  to  show  what  the  exactions 
of  the  Pope  of  Rome  were,  I  will  state  to  your  worships,  from  the 
same  booK,  pa^  128(v),  what  the  several  bulls  were  which  were 
obtained  firom  Rome  for  the  promotion  of  Archbishop  Cranmer.  It 
will  be  recollected  that,  at  this  time,  the  situation,  of  Archbishop 
Cranmer  was  this:  he  had  been  instrumental,  at  that  time,  in 
obtaining  the  opinions  of  the  diiSerent  universities  against  the  validity 
of  the  marriage  of  Henry  8,  with  Catherine  of  Arragoa.  Though 
the  sentence,  annulling  that  marriage,  had  not  been  pronounced,  he 
was  in  ill  &vour  with  the  Court  of  Rome,  but  had  not  entirely  broken 
with  it,  nor  had  Hen.  8;  and  therefore  the  bulls  for  the  consecration 
of  Archbishop  Cranmer  were  obtained  from  Rome  notwithstanding 
this  act  Now  Burnet  in  stating  this  says : — *^  In  the  end  of  January, 
the  King  sent  to  the  Pope  for  the  bulls  for  Cranmer's  promotion ; 
and  though  the  statutes  were  passed  against  procuring  more  bulls 
from  Rome,  yet  the  King  resolved  not  to  begin  the  breach,  till  he 
was  forced  to  it  by  the  Pope.  It  may  easily  be  imagined,  that  the 
Pope  was  not  hearty  in  his  promotion,  and  that  he  apprehended  ill 
consequences  from  the  advancement  of  a  man,  who  had  gone  over 
many  courts  of  Christendom,  disputing  against  his  power  of  dispens- 
ing, and  had  Uved  in  much  familiarity  with  Osiander  and  the 
Lutherans  in  Germany:  yet,  on  the  other  hand,  he  had  no  mind  to 
precipitate  a  rupture  with  England ;  therefore  he  consented  to  it, 
and  the  bulls  were  expedited,  though  instead  of  annates,  there  was 
only  nine  hundred  ducats  paid  for  tibem. 

''They  were  the  last  bulls  that  were  received  in  England  in  this 
King^s  reign ;  and  therefore  I  shall  give  an  account  of  them,  as  they 
are  set  down  in  the  beginning  of  Cranmer's  Register.  By  one  bull 
he  is,  upon  the  King's  nomination,  promoted  to  be  Archbishop  of 
Canterbury,  which  is  directed  to  the  King.  By  a  second,  directed 
to  himself,  he  is  made  archbishop.  By  a  third,  he  is  absolved  from 
all  censures.  A  fourth  is  to  the  suffragans.  A  fifth  to  the  dean  and 
chapter.  A  sixth  to  the  cleigy  of  Canterbury.  A  seventh  to  all 
the  laity  in  his  see.    An  eightb^to  all  that  held  lands  of  it,  requiring 

(0  Vol.  1,  part  1,  p.  214.  (tt)  Ibid,  part  2,  p.  167. 

(v)  p.  234,  Oxford  ed.  of  1 8 1 6. 
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them  to  receive  and  acknowledge  him  as  Archbishop.     All  these  Conllnnttiooof 
bear  date  the  twenty-first  of  Februair,  1633.     By  a  ninth  bull,  Df-  Htmpden. 
dated  the  twenty-second  of  February,  he  was  ordained  to  be  conse-  Dr.  Addams's 
crated,  taking  the  oath  that  was  in  tne  Pontifical.    By  a  tenth  bull,  wgument 
dated  the  second  of  March,  the  pall  was  sent  him.     And  by  an 
eleventh  of  the  same  date,  the  Archbishop  of  York  and  the  Bishop 
of  London  were  required  to  put  it  on  him." 

These  were  the  two  processes  that  were  to  be  gone  through,  as 
to  the  confirmation  and  consecration  of  the  bishops  at  that  time ; 
and  they  were  also  employed  in  the  consecration  of  Archbishop 
Cranmer. 

He  concludes: — ''These  were  the  several  artifices  to  make  com- 
positions high,  and  to  enrich  the  Apostolical  Chamber ;  for  now, 
that,  about  which  St  Peter  gloried  that  he  had  none  of  it  (neither 
silver  nor  gold,)  was  the  thing  in  the  world  for  which  his  successors 
were  most  carefiiL"  * 

Now,  immediately  after  the  consecration  of  Archbishop  Cranmer, 
it  is  well  known,  there  was  a  sentence  of  divorce ;  and  following 
upon  that,  was  the  final  breach  between  Ueuty  8  and  the  Pope, 
wnich  was  declared  by  a  statute  which  prohibited  all  appeals  to  the 
court  of  Rome  (tr),  under  the  penalties  of  prcsmunire.  And  then 
followed  the  statute,  the  construction  of  which  is  the  matter  now  in 
hand.  And  when  that  comes  to  be  considered,  it  is  perfectly  obvious, 
that  it  is  quite  out  of  the  question,  that  your  worships,  by  entertain-* 
ing  these  objections  to  the  present  confirmation,  can  incur  the 
penalty  of  preemumre ;  and  I  am  at  a  loss  to  conceive  how  such  a 
proposition  should  be  entertained. 

This  act,  now  under  consideration  is  the  25  Hen.  8,  c.  20 ;  and 
the  preamble  recites  that  act  condemning  the  annates  (the  23  Hen.  8, 
c  20),  and  then  goes  on,  in  the  3rd  section,  to  provide  in  this 
way : — ''  And  forasmuch  as,  in  the  said  act,  it  is  not  plainly  and 
certainly  expressed,  in  what  manner  and  &shion  archbishops  and 
bishops  shall  be  elected,  presented,  invested,  and  consecrated,  within 
this  realm,  and  in  all  other  the  King's  dominions ;  be  it  now  there- 
fore enacted,  by  the  King  our  Sovereign  Lord,  by  the  assent  of 
the  Lords  Spiritual  and  Temporal,  and  the  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authoritv  of  the  same,  tnat  the 
said  act,  and  every  thing  therein  contained,  shall  be  and  stand  in 
strength,  virtue,  and  efieot ;  except  only,  that  no  person  or  persons 
hereafter  shall  be  presented,  nominated,  or  commended  to  tne  said 
Bisbop  of  Rome,  otherwise  called  the  Pope,  or  to  the  See  of 
Rome,  to  or  for  the  dignity  or  office  of  any  archbishop  or  bishop, 
within  this  realm,  or  in  any  other  the  King's  dominions,  nor  shall 
send  nor  procure  there  for  any  manner  of  bulls,  breves,  palls,  or 
other  ^ngs  reauisite  for  an  archbishop  or  bishop,  nor  shall 
pay  any  sums  of  money  for  annates,  first-fi*uits,  nor  otherwise 
for  expedition  of  any  such  bulls,  breves,  or  palls."  Immediately 
before,  these  had  been  applied  for,  in  the  instance  of  Archbishop 
Cranmer. 

The  Vicar  General.    Before  the  passing  of  this  statute  ? 

(it)  25  Hen.  8,  c.  19. 
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Confirmitionof      Dr.  AddooM.    Before  the  passing  of  this  statute.      But  now. 
Dr.  Hampden,  nothing  of  that  sort  is  to  be.    The  act  is  to  stand  in  all  other 
Dr.  Addami*s    respects,  but  that  part  of  it  is  to  be  repealed. — ^  Except  only,  that 
■igument        qo  person  or  persons  hereafter  shall  oe  presented,  nominated,  or 
commended  to  the  said  Bishop  of  Rome,  otherwise  called  the  Pope, 
or  to  the  See  of  Rome,  to  or  for  the  dignity  or  office  of  any  arch- 
bishop or  bishop,  within  this  realm,  or  in  any  other  the  King's 
dominions,  nor  snail  send  nor  procure  there  for  any  manner  of  bulls, 
breves,  palls,  or  other  things  requisite  for  an  archbishop  or  bishop, 
nor  shall  pay  any  sums  of  money  for  annates,  first-fruits,  nor  other- 
wise for  expedition  of  such  bulls,  breves,  or  palls." 

Then  the  4th  section  states  the  manner  of  the  election  of  an 
archbishop  or  bishop.  ''And  furthermore,  be  it  orduned  and 
established  by  the  authority  aforesaid,  That  at  every  avoidance  of 
every  archbisboprick  or  bishoprick  within  this  realm,  or  in  any  other 
the  King's  dommions,  the  E^ng,  our  Sovereign  Lord,  his  heirs  and 
successors,  may  grant  to  the  prior  and  convent" — (this  was  before 
the  monasteries  were  abolished — "  may  grant  to  the  prior  and 
convent),  or  the  dean  and  chapter  of  the  cathedral  churches  or 
monasteries,  where  the  see  of  such  archbisboprick  or  bishoprick 
shall  happen  to  be  void,  a  licence  under  the  Great  Seal,  as  of  old 
time  hath  been  accustomed,  to  proceed  to  election  of  an  arch- 
bishop or  bishop  of  the  see  so  being  void,  with  a  letter  missive,  con- 
taining the  name  of  the  person  which  they  shall  elect  and  choose : 
by  virtue  of  which  licence,  the  said  dean  and  chapter,  or  prior  or 
convent,  to  whom  any  such  licence  and  letters  missive  shall  be 
directed  shall,  with  aU  speed  and  celerity,  in  due  form,  elect  and 
choose  the  same  person  named  in  the  said  letters  missive,  to  the 
dignity  and  office  of  the  archbisboprick  or  bishoprick  so  being  void, 
and  none  other." 

And  then  foUovrs  this  consequence, — which  I  b^  your  worships 
to  observe,  because  I  shall  found  upon  it  an  observation  presently, — 
that,  for  default  of  election,  if  they  do  not  ''proceed  to  an  election" 
at  all,  f  that  is  the  construction  of  the  act), — ^for  default  of  election 
for  twelve  days,  what  is  to  be  the  consequence  ?  That  they  incur 
the  penalty  of  pr€Bmumr€f  No  such  thing:  I  will  satisfy  your 
worships  that  they  do  not  incur  any  penalty.  If  they  do  not  elect, 
and  so  prevent  the  due  execution  of  the  act,  the  consequence  is,  the 
King  shall  nominate  the  bishop  by  his  letters  patent  That  is  all: 
there  is  no  penalty  incurred.  So  much  for  the  confirmation.  Now 
we  come  to  the  consecration. 

"  And  be  it  enacted  by  the  authority  aforesaid.  That  whensoever 
any  such  presentment  or  nomination  sliall  be  made  by  the  King's 
Highness,  his  heirs  or  successors,  by  virtue  and  authority  of  this 
act,  and  according  to  the  tenor  of  the  same,  that  then  every  arch- 
bishop and  bishop  to  whose  hands  any  such  presentment  and  nomina- 
tion shall  be  directed  shall,  with  all  speed  and  celerity,  invest  and 
consecrate."  There  is  to  be  no  confirmation  in  this  case,  you  will  be 
pleased  to  observe ;  but  the  archbishop,  in  the  case  of  the  nomina-' 
Hon  of  a  bishop,  shall  proceed  to  "invest  and  consecrate  the  person 
nominate  and  presented  by  the  King's  Highness,  his  heirs  or 
successors,  to  the  office  and  dignity  that  such  person  shall  be  so 
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presented  unto,  and  give  and  nse  to  bim  pall  and  all  other  bene-  Conllrmationof 
dictions,  ceremonies,  and  tbings  requisite  for  tbe  same,  witbout  ^-  H"pp<icp» 
suing,  procuring,  or  obtaining  bereafter  any  bulls  or  otber  tbings  at  Dr.  Addams's 
the  See  of  Rome,  for  any  such  office  or  dignity  in  that  behalf  (x).  argument. 
They  are  to  make  no  application  to  Rome,  they  are  to  proceed  to 
invest  and  consecrate,  and  not  to  use  breves,  or  bulls,   or  any 
thing  of  that  kind,  nor  to  call  upon  tbe  Pope  for  investment  and 
consecration. 

Now  we  come  to  what  is  to  be  done  on  an  election. 

**  And  if  the  said  dean  and  chapter,  or  prior  and  convent,  after 
such  licence  and  letters  missive  to  them  directed,  within  the  said 
twelve  days,  do  elect  and  choose  the  said  person  mentioned  in  the 
said  letters  missive,  according  to  the  request  of  the  King's  Highness, 
his  heirs  or  successors,  thereof  to  be  made  by  the  said  letters  missive 
in  that  behalf  then  their  election  shall  stand  good  and  effectual  to 
all  intents;*' — if  they  do  elect,  that  election  is  to  stand  good,  to  all 
intents  and  purposes ;  if  they  do  not  elect,  they  do  not  incur  any 
penalty  otpramunire^  but  tbe  King  shall  nominate ; — '^  and  tbe  person 
so  elected,  after  certification  of  the  same  election,  under  the  com- 
mon and  convent  seal  of  the  electors  to  the  King's  Highness,  his 
heirs  or  successors,  shall  be  reputed  and  taken  by  toe  name  of  Lord 
elected  of  the  said  dignity  and  office,  that  he  shall  be  elected  unto; 
and  then,  making  such  oath  and  fealty  only  to  the  King's  Majesty, 
his  heirs,  and  successors,  as  shall  be  appointed  for  the  same" — (pre- 
viously there  were  two  oaths,  one  to  the  Pope,  and  the  other  to  the 
King,  one  of  which  was  considered  to  militate  against  the  other)— 
''as  shall  be  appointed  for  the  same,  the  Banff's  Highness,  by  his 
letters  patents,  under  his  Great  Seal,  shall  signify  the  said  election, 
if  it  be  to  the  dignity  of  a  bishop,  to  the  Archbishop  and  Metro- 
politan of  tbe  province,  where  the  see  of  tbe  said  bishoprick  was 
void,  if  the  see  of  the  said  Archbishop  be  full  and  not  void ;  and  if 
it  be  void,  then  to  any  other  archbishop  within  this  realm,  or  in  anv 
other  the  King's  dominions;  reauiring  and  commanding  sucn 
archbishop,  to  whom  any  such  signification  shall  be  made,  to 
confirm  tne  said  election," — (in  case  of  an  ekction^  there  is  to  be  a 
confirmation) — ''requiring  and  commanding  such  Archbishop,  to 
whom  any  such  signification  shall  be  made,  to  confirm  the  said 
election,  and  to  invest  and  consecrate  the  said  person  "—(so  there  is 
a  double  proceeding  here) — "  so  elected  to  the  office  and  dignity  that 
he  is  elected  unto,  and  to  give  and  use  to  him  all  such  benedictions, 
ceremonies,  and  other  things  requisite  for  the  same,  without  any 
suing,  procuring,  or  obtaining  any  bulls,  letters,  or  other  things  from 
the  See  of  Rome  for  the  same,  in  any  behalf  "(y). 

Well  then,  the  6th  section  is,  that  the  election  of  the  bishop  shall 
be  lawful.  And  now  follows  the  7th ;  upon  which,  strange  to  say, 
it  is  supposed  that  your  worships,  by  entertaining  this  objection, 
will  incur  tbe  penalty  oipnemunire.  I  call  your  attention  to  the  7  th 
section  of  the  25th  of  Hen.  8. 

"  And  be  it  further  enact^  by  the  authority  aforesaid,  that  if  the 
prior  and  convent  of  any  monastery,  or  dean  and  chapter  of  any 

{x)  Sect.  5.  (y)  Sect.  5. 
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CodinnatioDor  cathedral  church,  ^here  the  see  of  an  archbishop  or  bishop  is 
Dr.  Hampden,  ^jthin  any  the  King's  dominions,  after  such  licence  as  is  afore  re- 
]>r.  Addams's  hearsed  shall  be  delivered  to  them,  proceed  not  to  election,  and 
argument.  signify  the  same  according  to  the  tenor  of  this  act,  within  the  space 
01  twenty  days  next  after  such  licence  shall  come  to  their  hand^** — 
Dr.  LusHiNGTON.  Is  it  **  to  election^  or  **  to  their  election  f* 
Dr.  Addams.  ^*  To  eleetienJ*  '^  And  proceed  not  to  election,  and 
8i|:nify  the  same  according  to  the  tenor  of  this  act,  within  the  space 
of  twenty  days  next  after  such  licence  shall  come  to  their  hands  ;"* — 
what  penalty  do  they  incur  ?  The  penalty  of  pnemunire.  Now 
this  entirely  explains  the  distinction  which  is  manifest  throughout 
the  act.  n  they  proceed  to  an  election  within  twehe  days;  sup- 
posing they  do  not  choose  the  person  named  in  the  letters  missive, 
supposing  they  come  to  no  election  at  all,  or  supposing  they  choose 
another  person  than  the  person  named  in  the  letters  missive, — ^what 
is  the  penalty  ?  Why,  they  elect  him  contrary  to  the  act;  but  the 
penalty  is  not  prmmunire;  the  consequence  is,  that  the  Crown 
nominates  and  presents.  But  if  they  do  not  proceed  to  an  election 
at  all,  within  the  space  of  twenty  days,  they  incur  the  penalty  of 
pramunire.  What  is  prcsmurdref  What  is  the  meaning  of  the 
term  prtemunire  f  I  shall  show  to  your  worships  that  pnjRmunire 
means  setting  up  of  the  Papal  in  den^tion  to  the  Royal  authority : 
that  is  the  meaning  oinrtemufiire  ;  and  that  is  the  penalty.  If  they 
refuse  to  come  to  an  election  at  all,  considering  whatever  has  been 
done  to  the  prejudice  of  the  See  of  Rome  null  and  void,  and  they 
choose  to  prefer  obedience  to  the  Pope  to  allegiance  to  their  own 
Sovereign,  they  incur  the  penalty  of  prcBmunire.  And  unless  you 
are  satisfied  that,  by  entertaining  these  objections,  you  are  setting 
up  a  Papal  authority  in  derogation  of  that  of  the  Queen,  the  pe- 
nalties of  prtemufure  are  entirely  ftmciftil,  and  have  no  more  to  do 
with  this  Question,  than  if  the  statute  had  never  been  passed.  Now 
let  us  see  now  it  proceeds. 

So  much,  if  the  dean  and  chapter  do  not  proceed  to  an  election 
within  twenty  days,  do  not  proceed  to  an  election  at  all — reftise, 
wilfully  reftise,  to  proceed  to  an  election,  with  reference  to  this,  that 
they  will  obey  the  Pope  rather  than  the  King.  Then  it  goes  on 
thus: — **or  else  if  any  archbishop  or  bishop  within  any  the 
King's  dominions,  after  any  such  election,  nomination,  or  presenta- 
tion shall  be  signified  unto  them  by  the  King's  letters  patents,  shall 
refuse,  and  do  not  confirm,  invest,  and  consecrate,  with  all  due  cir- 
cumstance, as  is  aforesaid,  every  such  person  as  shall  be  so  elected, 
nominate,  or  presented,  and  to  them  signified  as  is  above  mentioned, 
within  twenty  days  next  after  the  King's  letters  patents  of  such  sig- 
nification or  presentation  shall  come  to  their  hands;  or  else  if  any 
of  them  or  any  other  person  or  persons " — ^including,  your  wor- 
ships, any  other  person  or  persons — ''admit,  maintain,  allow,  obey, 
do,  or  execute  any  censures,  excommunications,  interdictions,  in- 
hibitions, or  any  other  process  or  act;  of  what  nature,  name,  or 
quality  soever  it  be,  to  the  contrary,  or  let  of  due  execution  of  this 
act ;  that  then  every  prior,  and  particular  persons  of  his  convent, 
and  «very  dean  and  particular  person  of  the  chapter,  and  every 
archbishop  and  bishop,  and  all  other  persons,  so   offending  and 
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doing  contrary  to  this  act,  or  any  part  thereof,  and  their  aiders,  Confirmation  of 
counsellors  and  abettors,  shall  run  in  the  dangers  and  penalties  of  PrHtmpden. 
the  statute  of  the  provision  and  prismumre.**  Dr.  Addams's 

Now  I  have  already  said,  that  prtemunire  is  the  offence  of  main-  argument, 
taining  Papal  patronage  and  usurpation,  in  opposition  to  that  of  the 
Crown.  Your  worsnips  know  very  well,  amongst  other  usur- 
pations by  the  court  of  Kome,  one  was  that  of  granting  bishopricks 
or  benefices,  (ecclesiastical  benefices),  by  anticipation, — by  pro^ 
visionsj  as  they  were  called.  They  were  granted  in  the  lifetime  of 
the  former  incumbent,  by  a  sort  of  anticipation  of  those  grants,  to 
take  effect  in  the  event  of  the  death  of  the  person  then  holding; 
and  they  were  called  provisions.  And  firom  tnat  term,  any  usurpa- 
tions of  patronage  by  the  court  of  Rome  were  called  provisions ; 
and  there  were  vluious  statutes,  commencing  with  the  25  Ed.  3  {z\ 
which  was  called  the  statute  of  Providers ;  and  then  follow  various 
statutes  between  that  statute  of  the  25  Ed.  3,  and  the  statute  of 
the  16  Rich.  2,  called  the  statute  of  PrcBmunire.  Now,  that 
statute  of  Pramufdre — the  statute  of  16  Rich.  2,  c.  5,  (which 
the  Pope  called  execrabik  statntum,  and  the  passing  thereof  foedum 
et  turpe  facmu8\  enacted,  ^'  that  if  any  do  purchase  or  pursue,  or 
cause  to  be  purchased  or  pursued,  in  the  court  of  Rome,  or  else- 
where, any  such  translations  {u  e.  of  prelates),  processes,  and  sen- 
tences of  excommunications,  bulls,  instruments,  or  any  other  thing 
whatever,  which  toucheth  our  Lord  the  King,  agamst  him,  his 
Crown,  and  regality,  or  his  realm,.. .and  they  which  bring  the  same 
within  the  realm,  or  receive  them,  or  make  thereof  notification,  or 
any  other  execution  whatever  within  the  said  realm  or  without,  that 
they,  their  notaries,  procurators,  maint^ners,  abettors,  fautors,  and 
counsellors,  shall  be  put  out  of  the  King's  protection,  and  their 
lands  and  tenements,  goods  and  chattels,  forfeit  to  our  Lord  the 
King ;  and  that  they  be  attached  by  their  bodies,  if  they  may  be 
found,  and  brought  before  the  Kmg  and  this  council,  there  to 
answer  to  the  cases  aforesaid ;  or  that  process  be  made  against  them 
by  prtBmuvxrt  fadaSi  in  manner  as  it  is  ordained  in  odier  statutes 
concerning  provisors,  and  others  which  do  sue  in  the  court  of  any 
other,  in  derogation  of  the  regality  of  our  Lord  the  Kins.^ 

Now  your  worships  will  understand,  that  persons  who  offended 
against  these  statutes  were  cited  to  answer  by  a  writ,  which  com- 
menced with  these  words  "prtBmunire  facias,*'  {prtBmunire  being 
supposed  to  be  a  barbarous  word  for  prcemoneri);  and  then  the 
offence  itself  came  to  be  called  by  the  name  of  the  writ,  or  the  first 
words  of  the  writ ;  but  the  offence  of  prcBmunire,  I  repeat,  is  the 
offence  of  maintaining  the  Papal  usurpations  in  derogation  of  the 
authority  of  the  Crown;  and  the  penalties  of  prtsmunire  cannot  be 
incurrea  in  any  other  way ;  except  by  some  particular  statutes, 
where,  to  be  sure,  the  penalties  of  praemunire  are  expressed  against 
offences  which  have  nothing  to  do  with  the  offence  ot  prtEmumre,  as 
in  the  case  of  assisting  in  the  illegal  marriage  of  any  of  the  Royal 
fiimily.  But  the  original  offence  is  what  I  have  stated,  and  it  is 
quite  manifest  from  the  whole  tenor  of  that  act ;  and  of  this,  I  am 

(z)  25  Ed.  3,  Stat.  6,    See  also  27  £<L  3,  stat.  1. 
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Confirmatkmor  Convinced,  nobody  can  entertain  a  moment's  doubt     Tlie  only 

Dr.  HampdcB.  possible  manner  by  which  the  penalty  oifmrnumre  is  to  be  incurred 

Dr.  Addami's    Under  the  25th  I^n*  8,  would  be  soroetning  done  in  defiance  of  or 

argmnent        contnuy  to  that  act,  whereby  the  Papal  authority  is  set  up,  in 

derogation  of  the  audiority  of  the  Crown*    1  say,  no  doubt  can  be 

entertained  of  that;    and  if  there  were  no  case  in  point,   that 

would  be  the  just  result  ftom  looking  at  the  statute  itself.     But 

that  such  has  been  the  construction  of  the  statute,  ever  since 

it  passed,  I  can  satisfy  you,  by  the  only  precedents ;  and  these  are 

all  one  way. 

From  the  time  of  the  passing  of  this  act  of  the  25th  Hen.  8, 
we  have  no  exact  intimation,  that  I  am  aware  of,  during  the 
same  reign,  how  bishops  were  elected,  and  confirmed,  and 
consecrated;  but  I  presume  they  were  elected,  confirmed,  and 
consecrated,  pursuant  to  the  tenor  of  that  act  I  have  no  doubt  the 
&ct  wassa 

During  the  reisn  of  Ed.  6,  there  are  no  precedents,  because  in 
the  first  year  of  his  reign,  an  act  passed  by  which  all  this  process 
was  abolished,  and  all  archbishops  and  bbhops  were  made  donative 
by  letters  patent  (a) ;  and  all  bishops  in  this  reisn  were  so  appointed, 
tfarlow  was  the  firet,  and  Harley  was  the  last;    Barlow  in  the 


(a)  1  Ed.  6,  0.  2,  (ofterwardfl  re- 
pealed bj  slat  1  Mar.  sess.  2,  c.  2^. 
It  is  not  printed  in  the  ordinary  edi- 
tions oif  the  statates.  The  first  two 
sections  (all  that  relate  to  the  present 
subject),  are  as  follows : — 

**  Forasmuch  as  the  elections  of 
archbishops  and  bishops  by  ^  the 
deans  ana  chapters  within  the  King's 
Majesty's  realms  of  England  and  Ira- 
land,  at  this  present  time,  be  as  well 
to  the  long  dela7«  as  to  the  great  cost 
and  charffes  of  such  persons  as  the 
King's  Majesty  giyetn  any  arch- 
bishoprick  or  bishoprick  unto:  And 
whereas  the  said  elections  be,  in  very 
deed,  no  elections,  but  only  by  a  writ 
of  Congi  deUre,  have  colours,  snadows, 
and  pretences  of  elections,  serving 
nevertheless  to  no  purpose,  and  seem- 
ing also  derogatory  and  prejudicial 
to  the  King's  prerogative  royal,  to 
whom  only  appertaineth  the  collation 
and  gift  of  all  archbishopricks  and 
bishopricks,  and  sufira^an  bishops 
within  his  Highness  said  realms  of 
England  and  Ireland,  Wales,  and 
other  his  dominions  and  marches :  for 
a  due  reformation  hereof,  be  it  there- 
fore enacted  by  the  King's  Highness, 
with  the  assent  of  the  Lords  Spiritual 
and  Temporal,  and  the  Commons,  in 
this  present  Parliament  assembled, 
and  by  the  authority  of  the  same, 
That  m>m  henceforth,  no  Congi  et&ire ' 
be  granted,  nor  election  of  any  arch- 
bishop or  bishop  by  the  dean   and 


chu)ter  made,  but  that  the  King  may, 
by  his  letters  patents,  at  all  times,  when 
any  archbishoprick  or  bishoprick  is 
void,  confer  the  same  to  any  person 
whom  the  Kinj^  shall  think  meet: 
the  which  collation,  so  by  the  King's 
letters  patents  made,  and  delivered  to 
the  person  to  whom  the  Kin?  shall 
confer  the  same  archbishoprick  or 
bishoprick,  or  to  his  sufficient  proctor 
and  attorney,  shall  stand  to  all  mtents, 
constructions  and  purposes,  to  as 
much  and  the  same  e£Fect,  as  though 
Congi  d&ire  had  been  given,  tne 
election  duly  made,  and  the  same  con- 
firmed. And  thereupon  the  said  per- 
son to  whom  the  said  archbishoprick, 
bishoprick,  or  suffraffanship  is  so 
collated,  or  given,  may  be  consecrated 
and  sue  his  livery  or  ouster  le  main, 
and  do  other  things  as  well  as  if  the 
said  ceremonies  and  elections  had  been 
done  and  made. 

II.  **  Provided  always,  and  be  it 
enacted  by  the  authority  aforesaid, 
that  every  such  person  to  whom  any 
collation  and  ffift  of  any  archbishop- 
rick, bishoprick,  or  sufiraflanship  shall 
be  given  or  collated  by  the  King,  his 
heirs  or  successors,  shall  pay,  do,  and 
yield,  to  all  and  every  person,  all  such 
feeS|  interests,  and  duties,  as  of  old 
time  have  been  accustomed  to  be 
done ;  any  thing  in  this  act,  or  in  any 
other,  to  the  contrary  hereof,  in  any- 
wise notwithstanding." 
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2  Ed.  6,  and  Harley  in  the  last  year  of  the  same  reign  (&).     And,  Conflnnationof 
therefore  we  have  no  precedents  in  his  reien.  Dr.  Hampden. 

In  the  reign  of  Marj,  the  realm  of  England  was,  as  we  all  know,  Dr.  Addams's 
reconciled  to  the  Pope ;  and  there  is  in  Burnet  something  which  Min»n«»t« 
shows  that  a  sort  of  practice  had  already  obtained,  in  reference  to  this 
statute  of  Hen.  8,  oecause  we  have  something — ^it  is  but  slight — > 
relative  to  the  consecration  of  Cardinal  Pole.  Now  Cardinal  role, 
or  Pool  as  he  is  called  in  this  book,  had  come  into  England  as  a 
Cardinal  a  latere ;  but  if  he  was  elected,  he  was  not  confirmed  and 
consecrated,  during  Archbishop  Cranmer's  life.  Archbishop  Cranmer 
was  burnt  upon  the  2l8t  of  March,  1556;  and  immediately  after  he 
died, — after  the  Mar^rdom  of  Archbishop  Cranmer — the  investiture 
and  consecration  of  Cardinal  Pole  proceeded.  Burnet  states  it  in 
this  way :  *^  On  the  22nd  of  March,  the  very  day  aft^r  Cranmer  was 
burnt.  Pool  was  consecrated  Archbishop  of  Canterbury,  by  the 
Archbishop  of  York-,  the  Bishops  of  London,  Ely,  Worcester, 
Lincoln,  Kochester,  and  St.  Asaph.  He  had  come  over  only 
a  cardinal  deacon,  and  was  last  winter  made  a  priest,  and  now  a 
bishop.  It  seems  he  had  his  CongeHlire  with  his  election,  and 
his  bulls  from  Rome" — So  here  again  are  the  bulls  firom  Rome-r- 
'^already  dispatched  before  this  time.  The  Pope  did  not  .know  with 
what  face  to  refuse  them,  being  pressed  by  the  Queen  on  his  account, 
thoueh  he  wanted  only  a  colour  to  wreak  his  vengeance  upon  him ; 
to  which  he  gave  vent,  upon  the  first  opportunity  that  ofiered  itsel£ 
It  seems  Pool  thought  it  indecent  to  be  consecrated  as  long  as 
Cranmer  lived;  yet  his  choosing  the  next  day  for  it,  brought  him 
under  the  suspicion  of  having  procured  his  death :  so  that  the  words 
of  Elijah  to  Ahab  concerning  Naboth  were  applied  to  him;  ^ihou 
hast  killed  and  taken  pa8sesgum^{c). 

That  is  all  that  occurs  in  the  reign  of  Mary,  that  I  am  aware  of. 
But  I  presume,  and  I  have  no  doubt,  that,  in  the  reiffn  of  Mary, 
bishops  were  elected,  and  confirmed  and  consecrated,  m  the  same 
fashion  that  they  had  been  during  the  remainder  of  the  reign  of 
Hen.  8,  and  (as  in  the  instance  of  Cardinal  Pole^,  that  the  breves, 
and  bulls,  and  so  on,  were  obtiuned  from  Rome  for  these  confirma- 
tions and  consecrations.  But  what  is  the  instance,  coming  nearer 
the  present  time,  of  what  was  done  at  the  confirmation  and  consecra- 
tion of  Archbishop  Parker,  the  first  Archbishop  in  the  reign  of 
Queen  Elizabeth,  and  when  the  realm,  as  is  well  known,  had  again 
become  protestant? 

Queen  Mary  died  on  the  17th  of  November,  1558.  I  proceed  to 
shew  the  interpretation  put  upon  that  statute  (the  25  Hen.  8,  c.  20), 
by  all  persons  called  in  to  construe  it.  Immediately  upon  the  accession 
of  Elizabeth,  or  very  soon  after,  in  the  year  1558,  the  Queen  named 
Parker  for  the  Archbishoprick  of  Canterbury ;  but  he  desired  to  be 
excused  taking  upon  himself  that  office,     fiut  on  the  28th  of  May, 

(b)  Barlow  was  translated  from  St.  Hist.  Ref.  vol.  1,  part  1,  p.  401,  TOx- 

David's  to  Bath  and  Wells,  by  letters  ford,  1816);    Godwin  de  Prssulibus 

patent,    bearing    date,    February    3,  Angliae,  pp.  387,  494. 

1548.    Harlejr  was  appointed  Bishop  (c)  Bumet*s  Hist.  Reform,  vol.  2, 

of  Hereford,  a.  d.  1553.    See  Burnetts  part  1,  p.  614,  (ed.  Oxf.  1816). 
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CoDfinnatkmof  1^59,  Elizabeth  insisted  opon  his  comiDg  to  Court;  and  he  did 
Dr.Hinpdeiu  ^ome,  but  again  declined,  lamenting  his  being  so  meanly  qualified. 
Dr.  Addamt'k  that  he  could  not  serve  her  in  that  nigh  o£Bce.  ''But  in  the  con- 
^rg^^B^^  elusion  he  submitted  himself  to  her  pleasure.  In  the  end,  he  was  with 
great  diflScul^  brought  to  accept  of  it.  So  on  the  8th  day  of  July, 
the  Canae  (Telire  was  sent  to  Canterbury ;  and  upon  that,  on  the 
22nd  of  July,  a  Chapter  was  summoned  to  meet  the  1st  of  August ; 
where  the  Dean  and  Prebendaries  meeting,  they,  according  to  a 
method  often  used  in  their  elections,  did  by  a  compromise  refer  it  to 
the  Dean  to  name  whom  he  pleased:  and  he  naming  Doctor  Parker, 
according  to  the  Queen's  Letter,  they  all  confirmed  it,  and  published 
their  election,  singing  Te  Deum  upon  it.  On  the  9th  of  September^ 
— ^now  we  shall  see  how  the  process  was  conducted — ''  On  the  9th  of 
September  the  Great  Seal  was  put  to  a  warrant  for  his  consecration, 
directed  to  the  Bishops  of  Duresme,  Bath  and  Wells,  Peterborough, 
Landafie,  and  to  Barlow  and  Scoiy,  (styled  only  Bishops,  not  bemg 
then  elected  to  any  sees),  requiring  them  to  consecrate  him.  From 
this  it  appears  that  neither  Tonstal,  Bourn,  nor  Pool,  were  at  the 
time  turned  out ;  it  seems  there  was  some  hope  of  gaining  them  to 
obey  the  laws,  and  so  to  continue  in  their  sees. 

"  This  matter  was  delayed  to  the  6th  of  December.  Whether  this 
flowed  firom  Parker's  unwillingness  to  engage  in  so  high  a  station,  or 
firom  any  other  secret  reason,  I  do  not  know.  But  then  the  three 
bishops  last  named" — (It  would  appear  from  this,  that  the  confirma- 
tion was  not  in  the  court  of  the  Vicar  General,  but  that  it  was  by 
the  bishops  themselves  in  person) — ^'  The  three  bishops  last  named 
refusing  to  do  it,  a  new  warrant  passed  under  the  Great  Seal  to  the 
Bishop  of  Landafie ;  Barlow,  Bishop  elect  of  Chichester ;  Scoiy, 
Bishop  elect  of  Hereford;  Coverdale,  late  Bishop  of  Exeter;  Hoda;- 
kins,  Bishop  Sufiragan  of  Bedford ;  John,  Sufiragan  of  Thetfora ; 
and  Bale,  Bishop  of  Ossory;  that  they,  or  any  of  them,  should 
consecrate  him.  So  by  virtue  of  this,  on  the  9th  of  December, 
Barlow,  Scoiy,  Coverdale,  and  Hodgkins,  met  at  the  Church  of  Sl 
Mary-le-Bow^ — (Therefore,  at  that  time,  the  confirmations  were,  as 
they  are  now,  in  this  Church ;  only,  instead  of  the  confirmation  being 
by  the  Vicar  General,  it  was  by  the  bishops  in  person — this  being  of 
an  archbishop) — '*  Barlow,  Scory,  Coverdale,  and  Hodgkins,  met  at 
the  Church  of  St.  Mary-Ie-Bow;  where,  according  to  the  custom" — 
(So  the  custom  prevailed  at  that  time) — **  according  to  the  custom, 
the  Conge  ^iUre^  with  the  election,  and  the  royal  assent  to  it,  were 
to  be  brought  before  them :  and  these  being  read,  witnesses  were  to 
be  cited  to  prove  the  election  lawfully  made ;  and  all  who  would 
object  to  it  were  also  cited." 

Can  I  suppose  for  an  instant,  that  these  four  Bishops,  sitting  in 
this  Churcn, '  on  the  subject  of  confirmation,  would  have  ordered 
objectors  to  be  cited  for  the  purpose  of  those  objectors  coming  in  ; 
and  am  I  to  suppose,  if  those  objectors  did  come  in,  they  could  not 
hear  th^m,  and  they  would  incur  the  penalty  of  prcanunire  under 
that  statute  by  permitting  those  objections  to  be  entertained?  I 
cannot  for  a  moment,  I  cannot  for  an  instant  suppose  it.  I  say  the 
plain  construction  of  the  statute  is  otherwise,  and  I  shall  show  pre- 
cedents plainly  otherwise. 
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*' And  none  coming  to  object  against  the  election,  they  confirmed  Confiimttionof 
it  according  to  the  usual  manner "  (rf).  So,  there  was  the  practice  ^'  ^^PP^^^"' 
at  that  tirpe.  Therefore,  independently  of  the  construction  of  the  Dr.  Addami'i 
act,  upon  the  precedents,  there  can  be  no  doubt  There  is  one  "gument 
other  precedent,  and  one  only ;  but  that  is  equally  conclusive;  and  that 
precedent  is  one  which  I  will  cite  from  Bum  (e\  instead  of  bringing 
Collier,  as  I  do  not  want  to  bring  larger  books  than  there  is  occasion 
for.  It  is  referred  to  under  the  tide  of  *'  Bishops,"  in  which  the 
whole  form  of  confirmation  is  set  forth,  as  appliea  in  the  course  of 
it.  First,  the  royal  assent  to  the  election  is  signified  under  letters 
patent  Then  there  is  a  citation  against  opposers ;  a  certificate ; 
and  so  on  ;  '^  the  first  schedule  f  *'a  summary  petition*"  This  is  a 
petition  of  the  Proctor  of  the  Bishop  elect,  praying  that  he  may  be 
confirmed.  Upon  what?  Upon  certain  aDegations  and  proofe — 
"  upon  his  alleging  and  provins  the  r^ularity  of  the  election,  and 
the  merits  of  the  person  elected ;  which  he  doth  in  nine  articles." 
And  then  he  goes  to  the  contents  of  the  nine  articles.  *'  Then  the 
summary  petition  is  admitted,  and  the  Court  decrees  to  proceed 
thereupon,  and  assign  him  a  term  immediate,  to  prove  the  particular 
matters  contained  in  the  petition ;  for  proof  of  which  he  exhibits 
the  process  of  the  election  made  by  the  Dean  and  Chapter,  the 
consent  of  the  Archbishop  or  Bishop,  and  the  royal  assent;  and  then 
prays  a  time  to  be  presently  assigned  for  final  sentence ;  which  is 
decreed  accordingly.^  llien  there  is  a  second  schedide.  But,* 
before  sentence,  there  is  a  second  prasconization  of  the  opposers  (if 
any  be) ;  and  then,  none  appearing,  they  are  declared  contumacious, 
by  a  second  schedule.  But  then  fellows  this : — '*  But  if  any  appear, 
it  seemeth  that  they  shall  be  admitted  to  make  their  exceptions  in 
due  form  of  law."  And  then  the  writer  states  this  precedent  firom 
Collier,  which  I  shall  proceed  to  state,  and  which,  I  say,  is  perfectly 
conclusive  upon  the  question,  not  merely  upon  the  construction  of 
the  act  upon  the  face  of  it,  but  the  interpretation  of  the  act,  put  upon 
it  in  the  instances  of  Cardinal  Pole,  and  Archbishop  Parxer,  and 
in  this  case  I  am  about  to  cite.  "  Soon  after  the  recess  of  the  parlia- 
ment. Bishop  Laud  was  translated  fi:om  Bath  and  Wells  to  London, 
and  Mountague  promoted  to  the  See  of  Chichester"— and  this, 
I  beg  to  observe,  this  was  not  a  proceeding  of  the  Commonwealth 
time,  but  in  the  time  of  Charles  1,  when  the  Church  was  in  its 
palmy  state. — "  Soon  after  the  recess  of  the  parliament,  Bbhop  Laud 
was  translated  firom  Bath  and  Wells  to  London,  and  Mountague 
promoted  to  the  See  of  Chichester.  Before  he  was  consecrated,  an 
unexpected  rub  was  thrown  in  the  way.  At  the  confirmation  of 
bishops,  there  is  a  public  notice  given,  that  if  any  persons  can  object 
either  against  the  party  elected,  or  the  legality  of  the  election,  the^ 
are  to  appear  and  ofier  their  exceptions  at  the  day  prefixed.  This 
intimation  being  given,  one  Janes,  a  bookseller,  attended  with  the 
mob," — (and  therefore  had,  as  in  the  late  case  of  the  Bishop  of 

(d)  Burnet's  Hist.  Reform.  toL  2,  in  a  subsequent  page  of  this  report, 

part  1,  p.  723.    The  whole  process  of  poet^  p.  56,  n.  (o). 
Archb.  Parker's  Confirmation,  taken         (e)  1  Bum«  E.  L.  207 ;  tit.  Bishops, 

from  the  Lambeth  Register,  is  given  sect.  n. 
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Coofirmation  of  Manchester  (/),  no  pardcular  interest  in  any  special  exception. 
Dr.  Hampdan.  There,  the  oppoeer  was  merely  a  suigeon  living  at  Birmingham, 
Dr.  Addamt'te  and  not  even  within  the  diocese  of  the  gentleman  about  to  be  con- 
■iiniment  firmed.  So  it  was  in  this  case :  a  mere  bookseller,  of  the  name  of 
JoneSy  attended  with  the  mob) — *' appearing  at  the  confirmation, 
excepted  asainst  Mountaffue,  as  a  person  unqualified  for  the  Epis- 
copal dignity.  And  to  oe  somewhat  particular^  he  charsed  him 
with  popery,  arminianism,  and  other  heterodoxies,  for  wnich  his 
books  had  oeen  censured  in  the  former  parliament  (^).  But  Dr. 
Rives  who  then  officiated  for  Brent,  the  Vicar  General,  disappointed 
this  challenge.  For  Jones  had  made  some  material  omissions  in  the 
manner,  ana  not  offered  his  objections  in  form  of  law." — That  was 
the  case  of  the  gentleman  who  objected  to  the  confirmation  of  the 
Bishop  of  Manchester:  his  objections  were  not  presented  by  a 
proctor  of  the  court — ''Jones  had  made  some  material  omissions 
in  the  manner,  and  not  offered  his  objections  in  form  of  law.  Par- 
ticularly, the  exceptions  were  neither  given  in  writing,  nor  signed 
by  an  advocate,  nor  presented  by  any  proctor  of  the  court  Upon 
the  failure  of  these  circumstances,  the  confirmation  went  on." — But 
if  the  circumstances  had  not  failed,  the  confirmation  would  not  have 
gone  on. — **  Upon  the  &ilure  of  these  circumstances,  the  confirma- 
tion went  on."  Bmn  adds,  "  The  parliament,  not  at  first  apprized 
in  point  of  form,  were  dissatisfied  with  the  conduct  of  the  Vicar 
Greneral  and  inquired  into  the  behaviour  of  Dr.  Rives  upon*  that 
occasion. — Upon  which  it  hath  been  observed.  That  Dr.  Rives,  a 
most  eminent  civilian  and  canonist,  admitted  that  the  opposition  was 
good  and  valid,  had  it  been  legally  offered ;  and  that  the  parliament 
of  that  time  proceeded  upon  me  same  opinion." 

Well  then.  Dr.  Rives,  a  most  eminent  civilian  and  canonist,  did 
not  consider  he  should  incur  the  penalty  of  prtemtmire,  by  suffering 
that  objection  to  be  taken,  if  taken  in  due  manner  and  form.  That 
parliament  did  not  so  consider  it  (A).     It  never  has  been  so  con- 


(/)  Allusion  is  here  made  to  the 
coofinnation  of  the  Bishop  elect  of 
Manchester,  (Mr.  Lee),  at  St.  James's 
Church,  three  days  bdfore,  on  Jan.  8, 
1848  ;  when,  upon  the  citation  ^lunst 
opposers  being  pronounced,  Mr.  Uutte* 
ndge,  a  surgeon  of  Birmingham,  came 
forward  to  oppose  the  confirmation. 
The  case  is  reported  at  length,  in  Mr. 
A.  J.  Stephens*s  TreaiUe  an  the  Laws 
relating  to  the  Clergy^  vol.  2,  Addenda, 
p.  1452,  n.  (I). 

{g)  See  Collier's  Church  History, 
part  2,  book  8,  p.  729 ;  and  book  9, 
pp.  733,  736,  (foL  ed.  1714) ;  2  State 
!frials,  1258,  0vo.  I809\ 

(A)  In  the  Journal  or  the  House  of 
Conmions,  theonW  entries  relating  to 
Mountague*s  oonnrmation  are  the  fol- 
lowing. 

Lunaa,  9  Feb.  4  Car.  Reg.  "  Dr. 
Steward  and  Mr.  Talbott  odled  in, 
of  counsell  for  Mr.  Jones :  whoai^^ed 


the  Questions  about  Bishop  Mounta- 
gewe  s  Confirmation.'* 
'  Martis,  10  Feb.  4  Car.  ''  Satuidajr 
next  [14  Feb.  1629]  appointed  for 
the  lawyers  of  this  House  to  speak  to 
the  points  before  argued,  concerning 
Bishop  Mountagewe*s  Confirmation.'* 

Joum,  H.  C.  vol.  I,  p.  928. 

There  is  no  entry  relating  to  this 
matter  under  the  date  of  Feb.  14. 

Amongst  the  MSS.  of  Serjt.  May- 
nard,  in  Lincoln*s  Inn  Library,  in  a 
fasciculus  headed,  ^  A  true  and  per- 
fect relation  of  the  proceedings  in 
parliament  since  the  beginning,  20 
January,  1628,**  the  fol&wing  pas- 
sage occurs,  under  the  date  of  Mon- 
dfl^,  Feb.  9. 

t*  Jones  the  printer  concerning 
Mountague. 

^  He  and  his  counsel  were  called  in 
to  «rgue  the  business  against  Mr. 
Mountague  his  Episcopal  Confirmation. 
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sidered;  and  I  humbly  submit  to  your  worships,  without  troubling  Cooiinnationof 
you  farther,  (because  I  think  it  becomes  me  to  say  what  I  have  to  Pr.  Hampden, 
say  as  shortly  as  -I  can)  that  whether  taken  upon  the  face  of  the  Dr.  Addami'^ 
statute  itself,  or  whether  taken  upon  the  almost  contemporary  opinion  argamant. 
of  the  statute,  or  whether  taken  upon  the  term  of  prtBmunire  itself, 
it  is  obvious,  by  admitting  this  exception,  supposing  it  shall  turn  out 
to  be  (what  I  do  not  say  it  is  to  be  taken)  in  due  manner  and  form, 
that  your  worships  will  not  incur  the  penalties  of  pr^Bmumre.     And 
it  must  be  an  entire  mistake  to  allege,  that  there  is  any  just  inter- 
pretation of  the  act,  which  can  leave  it  to  be  supposed  that  if  this 
exception  be  taken  in  due  manner  and  form — I  do  not  say  one  word 
on  the  character  of  the  exception — ^but  I  say,  by  so  interpreting  it, 
you  will  not  incur  the  penalty  at  prcanunire,  ana  that  you  are  called 
upon  by  reason,  and  authority,  and  precedent,  if  this  exception  be 
taken  in  due  form,  to  permit  it 

Dr.  Harding.    I  am  with  Dr.  Addams,  and  will  say  a  few  words,  ^*  Harding's 
endeavouring  to  avoid,  as  much  as  possible,  repeating  what  has  been  ■'S^™^^ 
already  uiged  by  him. 

The  objection,  as  I  understand  it,  that  strikes  your  worships,  is 
this ;  that  by  permitting  any  one  to  appear  and  oppose  this  election, 
your  worships,  as  weU  as  others,  are  incurring  the  penalty  of 
prtBmuTure,  under  the  25  Hen.  8. 

Dr.  LusHiKOTON.  We  never  said  one  word  upon  the  subject: 
we  allowed  you  to  show  your  right  to  appear. 

Dr.  Harding.  The  answer  I  would  give  is  this ;  that,  indepen- 
dent of  the  statute,  we  appear  to  save  our  contumacy.  AH  persons 
are  called  upon  to  appear,  under  pain  of  being  pronounced  contu-* 
macious.  I  appear  tor  three  clergymen,  who  are  about  to  be  pro- 
nounced by  your  worships  contumacious ;  and  we  appear  for  them^ 
to  save  their  contumacy.    That,  I  think,  would  be  a  short  answer 


''Quare. 

^l.  Whether  the  exception  be 
legal? 

*'2.  Whether  the  confirmation  be 
good? 

"  The  last  is  the  point  now  in  hand 
tonchlng  the  house,  thej  enjoined  the 
counsel  to  speak. 

**The  counsel  proposed  a  third 
question. 

"3.  What  will  be  the  fruit  or  effect 
if  in  law  the  confirmation  proye  void? 

**  In  this  the  counsel  said,  it  will  not 
extend  to  make  him  no  Bishop  upon 
the  point  of  confirmation  only,*  which 
maketh  him  punishable  if  he  execute 
anything  concerning  the  Bishoprick. 
**  Sib  Hknst  Mastih, 

**  The  exception  making  void  the  con- 
firmation, doth  in  law  work  also  upon 
election,  and  will  make  that  void  also. 
*'  Doctor  Stewabd, 

**  He  saith  that  the  point  of  setting 


to  the  advocate's  hand  is, but  matter 
of  form  in  Court,  no  matter  of  law. 
*^  Sib  Hekbt  Mabtin, 

**  He  saith  he  will  endeavour  to  give 
the  house  full  satisfaction,  and  he  will 
speak  without  relation  to  Ijie  King's 
right  and  laws  of  the  realm.  The  pro- 
clamation at  the  common  law  should 
not  be  at  Bow  Church,  but  at  the  Ca- 
thedral Church  of  the  diocese  where 
the  Bishop  is  to  be  elected.  And  the 
Dean  and  Chapter,  and  clergy  of  the 
diocese  are  to  except,  and  not  every 
one  that  will. 

<«  The  arguments  are  endless.  And 
I  conceive  it  to  be  plain  that  the  Eling 
and  the  law  have  power  to  deprive 
him  of  his  Bishoprick  if  he  deserve  the 
same.  I  think  therefore  it  were  eood 
to  decline  this  dispute,  and  to  seek  to 
remove  him,  which  was  allowed  of.** 

Maynard*8  MSS.  M.  ux.  fasc.  22, 
fol.  26. 


*  There  is  some  error  here.    See  2  Cobbett*8  Pari.  Hist  461.— B.  X 
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Confirmation  of  on  that  ffTound,  if  it  Tested  there  only.    And  there  may  be  this 
Df.Htmpden,   additional  reason  given ;  that  as  it  has  fallen  from  your  worships 
Dr.  Haniing**   ^^^  7^^  consider  yourselves  sitting  in  this  oonsecnUed  place  as  a 
argument.    .    court,  and  you  have  called  on  all  persons  to  appear  in  your  court, 
primd  facie  any  person  o£Fering  to  appear  acconling  to  tne  forms  of 
that  court, — exhibiting  a  proxy,  by  a  proctor,  in  an  ecclesiastical 
court,  before  the  Primate  and  Metropolitan  of  England,  whose  im- 
mediate representatives  you  are,  in  an  ecclesiastical  proceeding, 
according  to  ecclesiastical  practice  and  law — has  a  right  to  be  heard: 
that  when  all  persons  are  cited  to  appear,  on  any  party  appearing 
affreeably  to  such  forms,  your  worsoips  have  no  power,  without 
violating  every  principle  of  ecclesiastical  law,  and  eveiy  principle  of 
justice,  as  recognizea  in  every  court  in  this  country,  to  deny  a 
person  so  appearing  his  right  to  appear. 

This  must,  if  it  stood  alone  there,  be  an  answer  to  what  fell  from 
one  of  your  worships,  deeply  versed  in  ecclesiastical  law.  It  may 
be  that  we  are  fighting  with  a  shadow,  in  attempting  to  grapple  with 
the  statute  of  Henry  8,  because  your  worships  have  not  intimated 
that  you  consider  yourselves  bound  by  that  statute.  Then,  if  it  is 
not  that  statute,  permit  me  to  ask,  by  what  do  your  worships  feel 
yourselves  called  upon  to  do  such  an  act,  as  it  is  stated  you  may  be 
called  upon  by  law  to  do,  most  reluctandy  I  am  sure?  To  go 
through,  in  this  consecrated  place,  such  a  mockery  of  justice  as  this, 
as  to  caU  upon  persons  to  appear,  and  then  to  question  or  deny  the 
right  of  a  person  who  appears  according  to  the  most  solemn  form  of 
ecclesiasticjEd  law,  in  an  ecclesiastical  court,  wherein  your  worships 
have  admitted  you  consider  yourselves  to  be  this  morning  sitting? 

I  conceive  it  would  be  indecorous  and  unnecessary  to  occupy  any 
further  time  upon  this  point;  having  the  honour,  as  I  have,  of 
addressiiiff  three  of  the  most  experienced  persons  in  the  kingdom, 
habituated  to  the  daily  practice  of  ecclesiastical  law,  and  the  daily 
adminbtration  of  justice  in  ecclesiastical  courts,  and  sitting  here  as 
an  ecclesiastical  court  I  may,  however,  presume  to  speculate  upon 
the  statute  we  have  gone  into,  the  statute  of  Henry  8 ;  and  I  snail 
address  myself  to  it,  endeavouring  to  avoid  repeating  any  portion 
of  the  ground  so  ably  gone  over  oy  the  learned  counsel  wno  has 
preceded  me,  who  has  called  your  attention  to  the  time,  the  circum- 
stances, and  the  persons  to  be  considered,  at  the  time  the  statute  was 
passed,  and  the  interpretation  it  has  received  ever  since  it  was  passed. 
He  has  shown  conclusively  that  it  was  never  su^ested,  until  this 
morning,  that  this  statute  offered  any  impediment  to  your  entertain- 
ing any  opposition  to  the  confirmation  oi  a  bishop  elect  in  England. 
He  has  shown  that  such  opposition  has  actually  been  entertained, — 
once  only,  I  admit — and  nas  only  been  defeated  for  want  of  form, 
notwithstanding  the  statute  was  then  as  operative  as  it  is  now,  and 
notwithstanding  the  opposition  was  argued  before  an  eminent  civilian 
of  the  time,  as  well  aware  of  the  statute  as  any  of  your  worships. 
I  shall  not  therefore  repeat  that  ground  at  all,  but  merely  call  your 
attention  to  the  l^al  view  of  tms  statute ;  for  I  conceive  that,  if 
your  worships  are  to  construe  this  statute,  you  must  do  so  by  ihe 
same  rules  as  anv  other  statute  in  the  statute  book. 
I  will  first  caU  to  your  attention  that  well  known  principle  of 
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English  LaWy  that  a  penal  statute  is  to  be  construed  most  strictly.  Confirmationof 
And  if  there  be  any  which  may  be  called  a  highly  penal  statute,  I  Pr.  Hampden. 
think  it  is  this  statute.     But  in  illustration  of  that»  I  must  just  Dr.  Harding's 
point  out  to  your  worships'  attention   the  manner  in  which   a  wgument. 
statute,  standing  now  on  the  statute-book  unrepealed,  in  pari  ma-  ^ 

terid,  has  characterized  this  and  similar  statutes.  By  the  statute 
1  &  2  Ph.  &  M.  c.  8,  this  statute  of  Hen.  8,  was  afterwards 
repealed;  but  before  it  was  repealed,  there  is  a  statute  of  Queen 
Marjy  which  I  am  about  to  read  a  part  of,  and  which  statute  is  now 
standing  unrepealed  in  the  statute-book.  And  I  contend  that  nothing 
can  be  a  more  apt  illustration  of  the  view  that  you,  as  lawyers,  are 
called  upon  to  take  of  the  statute,  than  to  see  the  manner  m  which 
the  Le^lature,  by  another  statute  in  operation,  has  characterized 
that  which  your  worships  are  to  construe  this  morning. 

The  act  of  the  1  Mary,  c.  1,  commences  in  this  war — "  Foras- 
much as  the  state  of  every  king,  ruler,  and  governor  oi  any  realm, 
dominion,  or  commonalty,  standeth  and  consisteth  more  assured  by 
the  love  and  fiivour  of  the  subject  towards  their  sovereign  ruler  and 
governor,  than  the  dread  and  fear  of  laws  made  with  rigorous  pains 
and  extreme  punishment  for  not  obeying  of  their  sovereign  ruler  and 
governor;  and  laws  also  justly  made  for  the  preservation  of  the  com- 
monweal, without  extreme  punishment  or  great  penalty,  are  more 
often  for  the  most  part  obeyed  and  kept,  than  laws  and  statutes  made 
for  extreme  punishments,  and  in  special  such  laws  and  statutes  so 
made,  whereoy  not  only  the  ignorant  and  rude  unlearned  people, 
but  also  learned  and  expert  people  minding  honesty,  are  often  and 
many  times  trapped  and  snarea,  yea  many  times  for  words  only, 
without  other  iact  or  deed,  done  and  perpetrated :" — it  then  goes  on 
in  a  subseouent  clause  (t)  to  enact  in  tnese  words : — **  Ana  be  it 
further  oraained  and  enacted  by  the  authority  aforesaid,  that  all 
offences  made  felony,  or  limited  or  appointed  to  be  within  the  case 
of  fTamunxrty  by  any  act  or  acts  of  parliament,  statute  or  statutes, 
made  sithence  the  first  day  of  the  first  year  of  the  reign  of  the  late 
King  of  famous  memory.  King  Henry  the  Eighth,  not  being  felony 
before,  not  within  the  case  of  prtBrnunxre^  and  also  all  and  every 
branch,  article,  and  clause,  mentioned  or  in  anywise  declared  in 
any  of  the  same  estatutes  concerning  the  making  of  any  offence  or 
ofienoes  to  be  felony,  or  within  the  case  of  prtemunire^  not  being 
felony  nor  within  tne  case  of  prtBmtmire  before,  and  all  pains  and 
forfeitures  concerning  the  same,  or  any  of  them,  shall  firom  hence- 
forth be  repealed,  and  utterly  void  and  of  none  effect" 

Now  I  am  not  about  to  contend  before  your  worships,  that 
although  this  statute  (upon  which  I  am  assuming  your  objection,  or 
your  scruple  rather,  is  founded),  is  repealed  by  a  statute  of  Mary, 
(which  latter  statute  is  still  in  lorce),  that,  therefore,  under  all  the 
circumstances,  it  is  to  be  taken  generally  as  repealed;  because  I 
know  that  might  be  answered  by  the  allegation,  that  it  has  since  been 
confirmed.  But  I  say,  it  is  a  perfectly  legitimate  and  sound  ai^u- 
ment  to  read  the  passages  I  have  cited)  and  to  call  your  attention  to 
the  reasons  for  which  that  statute  is  repealed  by  the  1st  of  Mary,  for 

(0  Sect.  5. 
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ronfinnationof  the  purpose  of  seeing  how  the  Legislature  has,  at  anQther  period. 

Dr.  Hampden,   characterized  such  a  penal  statute  as  this. 

Dr.  Harding'i       The  next  principle  to  which  I  must  call  your  worships'  attendon,  is 

argument  q^q  which  Will  bc  found  in  Lord  Coke.  And  that  is,  that  a  statute 
ought  always  to  be  expounded  according  to  the  intent  of  the  maker. 
It  16  laid  down  in  Coke's  Fourth  Institute^  p.  330: — *'  Every  sUtute 
ought  to  be  expounded  according  to  the  intent  of  them  that  made  it, 
where  the  woros  thereof  are  doubtful  and  uncertiun,  and  according  to 
the  rehearsal  of  the  statute ;  and  there  [sciL  4  £.  4,  fo.  4  &  12]  a 
general  statute  is  construed  particularly  upon  consideration  had  of  th6 
cause  of  making  the  act,  and  of  the  rehearsal  of  all  the  parts  of  the  act** 
The  next  principle  to  which  I  shall  direct  your  attention  is  one 
equally  clear,  that  the  words  of  a  statute  are  to  be  taken  in  their 
lawful  and  rightfiil  sense.  That  is  to  be  found  in  Cokeys  First  Institute, 
381,  b.  *' Secondly,  the  words  of  an  act  of  Parliament  must  be  taken 
in  a  lawful  and  rightful  sense ;  as  here  the  words  being  {*  whereof 
no  fine  is  levied  in  the  Eling^s  Court,'^  are  to  be  understood,  whereof 
no  fine  is  lawfiiUy  or  rightmlly  leviea  in  the  King's  Court" 

That  last  principle  brings  me  immediately  to  the  consideration  of 
the  statute  on  which  I  am  attempting  to  address  your  worships; 
because,  in  that  statute  if  there  are  any  penalties  imposed,  it  is  only 
upon  those  who  shall  not  elect  pursuant  to  the  statute,  or  shall 
oppose  the  confirmation  of  any  person  so  elected.    You  will  see  it 
is  all  one  way ;  the  statute  speaks  of  '*  a  person  so  elected/*    It  is 
enacted  in  the  4th  section  **  by  virtue  of  which  licence,  the  said  dean 
and  chapter,  or  prior  and  convent,  to  whom  any  such  licence  and 
letters  missive  shall  be  directed,  shall  with  all  speed  and  celerity  in 
due  form  elect"  And  it  after^'ards  goes  on  to  say,  in  the  5th  section, 
*'  requiring  and  commanding  such  archbishop,  to  whom  any  sach  sig- 
nification shall  be  made,  to  confirm  the  said  election,  and  to  invest  and 
consecrate  the  said  person  so  elected/*  that  is  **  in  due  form  elected.'' 
Before  it  is  suggested  that  there  could  be  any  reason  for  ima- 
gining that  the  penalty  «of  prtBtnunire  should  attach  to  any  person 
ror  doing  that  wnich  the  opposers  are  attempting  to  do,  or  which  wc 
are  calling  on  your  worship  to  do,  the  statutes  are  to  be  taken 
according  to  the  regular  effect  and  meaning  of  the  words  '*  in  due 
form  elected."    And  the  opposition  which  is  forbidden  by  the  sta- 
tute (if  at  all),  is  to  the  confirmation  of  a  person  who  is  elected,  i.  e. 
in  due  form  elected.     Now  if  it  should  turn  out  that  the  person  is 
not  so  elected,  or  is  not  in  due  form  elected,  that  alone  would  be 
an  answer  to  die  statute  of  Hen.  8 :  and  how  is  it  possible  that  your 
worships  can  tell  what  is  to  be  the  nature  of  the  objection,  if  you 
refuse,  if  you  suppose  yourselves  called  upon  absolutely  to  refuse  to 
hear  the  party  objecting? 

Suppose  it  should  turn  out,  (and  it  may  well  be  so  until  you  hear 
the  objection),  that  Dr.  Hampden  has  not  been  elected  at  all  by  the 
Dean  and  Chapter  of  Hereford ;  that  he  has  not  been  in  due  form 
elected.  Suppose  there  has  been  only  the  shadow  or  pretence  of  an 
election.  Again,  suppose  it  should  turn  out  that  he  has  been 
^  elected  by  certain  persons  having  no  right  or  title  to  elect    Suppose 

that,  the  right  of  election  being  vested  by  law  in  the  Dean  and 
Chapter  of  Hereford,  the  master  and  fellows  of  some  college  in  the 
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city,  or  the  sheriff  and  his  posse  comitafus,  had  broken  into  the  Confirmation  of 
Cathedral  and  elected  the  Bishop;  that  surely  would  not  be  such  Pf-  Hampden. 
an   election  as  the  statute  contemplates ;    and  opposing  such  an  Dr.  Harding*! 
election  could  not  be  opposing  the  statute.    Then  by  refusing  to  hear  argument. 
the  objectors,  you  are  precluding  all  possibility  of  oiscussion  on  that 
point     Then,  as  to  the  ability  of  the  person: — (I  am  not  going  to  . 
oppose   the   ability  of  the  person;  that  would  be  premature   at 
present);  but  supposing^  agam,  that  the  person  so  elected,— it  may 
well  happen,  it  is  not  any  violent  presumption — supposing  I  say, 
the  person  so  elected  should  be  a  person  under  a  legal  disability ; 
supposing  he  were  a  Turk,  jew,  infiael,  or  heretic ;  supposing  he  be 
one  of  the  Queen's  enemies,  or  convicted  of  treason  or  felony ;  is 
it  possible  to  contend,  that,  by  suggesting  and  proving  sucn  an 
objection,  we  should  be  incurring  the  pendty  of  tne  statute,  in  re- 
questing your  worships  to  deal  with  it  ?     Would  not  that  be  carrying 
out  in  emct  the  policy  of  the  statute?    But  that  you  cannot  specu- 
late upon,  and  it  is  impossible  you  can  know  what  the  objection  is  to 
be,  if  you  begin  by  renising  to  hear  the  objector. 

There  is  one  other  case,  to  which  it  is  necessary  I  should  call  the 
attention  of  your  worships ;  and  that  was  decided  in  the  Court  of 
King's  Bencn,  after  mature  consideration,  and  at  a  time  when  this 
statute  of  Hen.  8,  and  the  whole  of  the  circumstances  that  led  to  it, 
were  much  more  fresh  in  recollection,  than  they  are  now ;  and  that 
was  the  case  of  Evans  and  Kiffins  v.  Askmthy  in  Joneses  Reports, 
p.  158.  It  was  often  argued,  and  discussed  by  all  the  judges  of  the 
King's  Bench  on  two  separate  days,  as  appears  by  the  Report  It 
id  also  in  Latch  (J\  ^hich  I  have  not  by  me;  and  I  am  citing  from 
Joneis  Bepart,  which  is  much  fuller.  There  the  Judges  had  directly 
under  their  consideration  the  statutes  of  Hen.  8,  and  particularly  the 
statute  of  the  25th  of  Hen.  8,  c.  21,  which  they  mention;  and 
therefore  Ipresume  that  they  were  aware  of  the  25th  of  Hen.  8,  c.  20; 
and  they  laid  down  there,  after  hearing  the  case  often  argued,  and 
after  being  two  days  in  consideration  about  it — for  that  is  the  way  I 
read  the  report:  **cest  caseftdt  soven-foits  argue  al  barre,  et  apres  per 
les  justices  al  2  several  jours  ;^^  there  the  arguments  lasted  two  days, 
or  being  concluded,  the  Judges  took  two  days  to  consider  before  they 
gave  their  solemn  judgment — 

The  ViCAB  General.    What  was  the  question  in  that  case  ? 

Dr.  Harding.  The  validity  of  a  lease.  It  would  occupy  too 
much  of  your  time,  if  I  were  to  go  through  the  whole  of  it;  but  I 
will  read  the  material  part  of  it  "  Hfuit  auxi  agree  que  le  manner 
a  f aire  evesq;  auxUnen  sur  translation^  comme  de  nofoo^ — And  the 
Judges  then  proceed  to  set  out  all  the  different  steps ;  and  it  is  very 
remarkable,  when  they  come  to  that  part  of  it  relating  to  the  con- 
firmation, diey  say :  ''  Et  dongue  le  Roy  per  ses  letters  patents  done 
son  royal  assent,  et  command  lArchevesque  de  luy  coff^firme,  et  conse^ 
crate,  et  a  f aire  tout  choses  necessary,  sur  que  TArchevesq;  examin  le 
election,  et  ability  detperson,  et  sur  ceo  il  conjirme  le  election,  et  apres 
luy  consecrate.^  It  aoes  not  seem  to  have  suggested  itself  to  any 
Judge  in  the  King's  Bench,  that  the  Archbishop,  by  examining  into 

(J)  Pp.3l,23S. 
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Confirmation  of  the  Validity  of  the  election,  and  ability  of  the  person  elected,  was 

Dr.  Hampden,  incurring  ai^y  of  the  penalties  of  this  statute ;  for  when  they  are 

Dr.  Harding*!  laying  down,  in  this  solemn  manner,  the  practice  of  making  a  bishop, 

argument.        jj  jg  ^  Httle  singular  tfiat  they  should  set  out  the  practice  of  that  time 

to  be,  (that  is,  in  the  3rd  of  Charles  1,  when  old  persons  were  still 

'living  who  could  remember  the  Reformation  in  its  latter  stages),  that 

the  archbishop  was  to  examine  the  election,   and  ability  of  the 

person.     I  merely  add  that  case  to  the  precedents  which  my  leamcKi 

friend  has  endeavoured  to  furnish  you  with. 

Now,  Sir,  the  last  point  is  merely  this,  that  you  are  here  sitting 
in  a  Court;  you  are  citing  persons  to  appear  and  object;  you  are 
allowing  the  rroctor  for  the  oishop  elect  to  plead,  to  give  evidence, 
and  he  is  asking  for  a  solemn  sentence  in  writing;  you  are  pro- 
nouncing all  persons  contumacious  who  do  not  appear;  and  at 
the  very  same  time,  it  is  suggested,  you  may  conceive  it  to  be  your 
duty  to  prevent  any  party  so  appearing  bemg  heard,  except  upon 
the  question  as  to  his  general  right  to  appear.  I  beg  your  worships 
for  one  moment  to  consider  the  monstrous  consequences.  Look,  on 
the  &ce  of  it,  at  the  absurdity,  at  the  mockery  of  the  thing  yoa  are 
called  upon  to  do.  And  what  is  the  ver}  strong  and  overwhelming 
reason  that  is  to  compel  your  worship  to  go  through  this  mockery, 
or  rather,  convert  what  has  always  been  imagined  to  be  a  solemn 
proceeding  in  a  Court,  into  little  more  than  a  mockeiy  of  public 
justice  ?  1  say  it  with  the  most  perfect  respect'  to  the  Court  before 
whom  I  appear:  you  will  only  do  it,  because  you  conceive  yourselves 
under  some  overwhelming  necessity  imposed  upon  you,  as  you  appre- 
hend, by  the  Statute  Law ;  for  it  is  in  direct  violation  of  the  common 
law,  in  complete  derogation  of  common  right  and  common  reason, 
and  in  direct  violation  of  the  practice  of  the  Ecclesiastical  Courts. 
Upon  the  face  of  it,  to  caU  upon  opposers  and  pronounce  them  con- 
tumacious, and  prevent  their  being  heard,  would  be  so,  unless  this 
extraordinary  course  of  conduct  is  to  be  forced  upon  your  worships 
by  the  statute  of  Hen.  8.  I  should  be  trespassing  too  much  upon 
your  worships^  time,  if  I  were  to  go  over  tne  same  ground  as  Dr. 
Addams  has  done ;  but  I  would  beseech  your  worships,  only  to  look 
at  the  general  purview  of  the  act,  that  it  is  intituled  ^^  An  Act  for 
the  Non-payment  of  First-fruits  to  the  Bishop  of  Rome"  (A)»  And 
then  the  statute  recites  that  act  not  commonly  printed,  and  *' foras- 
much as  in  the  said  act  T/),  it  is  not  plainly  and  certainly  expressed 
in  what  manner  and  fashion  archbishops  and  bishops  shall  be  elected, 
presented,  invested,  and  consecrated,  within  this  realm,  and  in 
all  other  the  King*s  dominions,  be  it  now  therefore  enacted." — 
Nothing  can  be  more  clear,  than  that  the  intention  of  the  makers 
was  directed  against  Roman  usurpation  ;  and  nothing  was  further 
from  their  intention,  than  to  compel  a  Court  sitting  here  to  go 
through  the  mockery  of  justice  which  it  is  suggested  you  are  com- 
pelled, sitting  here,  to  go  through  this  morning. 

(A)  Such  is  the  title  of  the  act,  in  the  act,  in  the  Statutes  of  the  Reabn^ 

Bufinead*s  edition  of  the  Statutes.    In  published   bj  the   Commissioners  of 

Raithb/s  edition,  the  title  is,  "An  Public  Records. 
Act  restraining  the  Payment  of  An-  (I)  23  Hen.  8,  c.  20,  mpn^  P*  31, 

nates  ;**  which  is  likewise  the  title  of  n.  («). 
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As  the  last  observation  I  shall  trouble  your  worships  with,  I  beg  Confirmation  of 
you  above  all  to  look  at  the  words  of  the  yth  section^  that  is,  always  ^^-  H"°P^^"' 
supposing  you  may  feel  any  difficulty  upon  the  statute.  The  Dr.  Harding's 
well  known  principle  of  construing  every  statute, — namely,  that  argument. 
general  words  preceded  by  particular  words,  are  to  be  taken  to 
apply  to  things  efusdem  generis — I  need  not  urge  before  your 
worships.  An  act(m)  ^' for  preventing  the  stealing  and  destroying  of 
sheep  and  other  cattle^  (which,  it  was  said,  could  not  apply  to  stealing 
horses)  would  be  a  general  illustration  of  that  What  are  the  par- 
ticular acts  enumerated  in  the  7th  section,  against  which  the  penalties 
of  pramunire  are  directed  ?  They  are  all  of  a  Romish  character. 
Who  is  the  person  here,  that  incurs  the  penalty  of  a  prcBmunire  f 
Why, — "  if  any  of  them,  or  any  other  person  or  persons,  admit, 
maintain,  allow,  obey,  do,  or  execute  any  censures^^  Romish  censures, 
— (that  is  not  what  we  are  proposing  to  ask  your  worships  to  do), 
"  excommunicationi* — (Roman  again),  "  interdictions'*— (Roman 
again),  *^  inhibitions^ — (there  is  no  question  of  an  inhibition),  *^  or  any 
other  process  or  acC — (1  beg  your  worships*  attention  to  this.  Is  this 
a  "  process  or  act"  ejiisdem  generis  9)  "  or  any  other  process  qr  act,  of 
ibhat  nature  J  namey  or  quality  soever  it  bcy  to  the  contrary y  or  let  of  due 
execution  of  this  act^  Any  act  contrary  to  that  statute,  must  be  some- 
thing totally  different  to  what  we  are  doing,  because  it  never  could  be 
contended  that  the  law  allowed  you,  or  compelled  you,  to  call  upon 
opposers  with  one  breath,  and  object  to  their  being  heard  with  the 
other.  I  submit,  lastly,  that  the  words  here  are  not  at  all  sufficient 
to  include  persons  who  appear  pursuant  to  your  citation.  That  is 
not  doing  any  act  contemplated  by^  or  within  the  purview  of  these 
express  words  of  the  statute  of  Hen.  8.  Above  all,  I  beseech  your 
worships  to  consider  the  extraordinary  and  violent  consequences 
which  are  said  to  ensue  (for  some  reason  or  other  we  arc  not  able  to 
speculate  upon)  by  those  who  say  you  are  required  to  do, — what  it 
is  suggested  you  may  feel  yourselves  compelled  to  do — an  act  in 
derogation  of  the  common  law  of  England,  and  also  in  derogation  of 
the  ecclesiastical  law  and  practice,  and  in  derogation  of  common 
right  and  of  common  reason.  We  say,  such  a  duty  can  only  be 
imposed  upon  your  worships  by  the  statute,  which  statute,  we 
contend,  has  no  application  to  the  premises ;  and  it  was  never  within 
the  contemplation  of  the  Legislature  to  apply  it  to  anything  of  this 
kind.  The  words  are  not  apt,  and  do  not  cover  what  we  are 
endeavouring  to  do  here.  We  trust,  therefore,  that  we  shall  be  heard 
in  an  Ecclesiastical  Court,  into  which  we  are  cited. 

(Dr.  Robert  PhilUmore  rose,  to  address  the  Court).  Or.  PhilU- 

The  Vicar  General.     We  cannot  hear  another  gentleman.  ™2!^**  ''^ff*' 

Dr.  Robert  PhilUmore.  If  I  may  be  permitted  to  read  one  """' 
sentence  only,  upon  a  case  already  cited,  in  Fuller^s  Church  History ^ 
having  read  that  one  passage,  I  will  sit  down,  without  making  any 
further  observations.  I  am  reading  from  vol.  3,  page  354  (n),  and 
it  sets  out  by  stating  that  Mountague  was  to  be  made  a  bishop.  It 
goes  on  in  these  words,  ^'  There  is  a  solemnity  performed  before  the 
consecration  of  every  bishop,  in  this  manner.  The  royal  assent 
being  passed  on  his  election,  the  Archbishop^s  Vicar  General  pro- 
Cm)  14  Geo.  2,  c.  6.  See  1  BLack.  Com.  88. 
(n)  Book  II.,  cent.  17, 1[  68,  etssq. 
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ConfimiatioDof  cecds  to  hjs  confirmation,  commonly  kept  in  Bow  CbiucL  A  pro- 
Dr.  Hampden,  ^.^gg  isissued  forth  to  call  all  persons  to  appear,  to  show  cause  why 
DrTPhiiii-  the  elect  there  present  should  not  be  confirmed.  For,  seeing  a 
more*s  aigu*  bishop  IS  in  a  manner  married  to  his  see  (save  that  hereafter  he  taketh 
his  surname  from  his  wife,  and  not  she  from  him»)  this  ceremony  is 
a  kind  of  asking  the  banns,  to  see  if  any  can  allege  any  lawful  cause 
to  forbid  them.  Now,  at  die  confirmation  of  Mr.  Mountague,  when 
liberty  was  given  to  any  objectors  against  him,  one  Mr.  Huoiphreys, 
(since  a  Parliament  Colonel,  lately  deceased),  and  William  Jones,  a 
stationer  of  London,  (who  alone  is  mentioned  in  the  record),  ex- 
<;epted  against  Mr.  Mountague,  as  unfitting  for  the  episcopal  ofiice, 
chiefly  on  this  account,  because  lately  censured  by  parliament  for 
his  book,  and  rendered  incapable  of  all  preferment  in  the  Church." 

This  is  the  passage  I  more  particularly  request  your  worships' 
attention  to,  for  it  concerns  the  practice  of  your  own  Court : 

'^But  exception  was  taken  at  Jones's  exceptions  (which  the  record 
calls  pr(Btensa8  ariictdas)^  as  defective  in  some  legal  formalities.  I 
have  been  informed,  it  was  alleged  against  him,  for  bringing  in  his 
objections  vivd  voce,  and  not  by  a  proctor,  that  Court  acguaging  all 
private  persons  eflPectually  dumb,  who  speak  not  by  one  admitted  to 
plead  therein.  Jones  returned,  that  he  could  not  get  any  proctor, 
though  pressing  them  importunately,  and  prospering  them  their  fee, 
to  present  his  exceptions,  and  therefore  was  necessitated  ore  tenus 
there  to  allege  them  against  Mr.  Mountague.  The  register  (o) 
mentioneth  no  particular  defects  in  his  exceptions,  but  Dr.  Rives 
(substitute  at  that  time  for  the  Vicar  General)  declined  to  take  any 
notice  of  them,  and  concludcth  Jones  amongst  the  contumacious, 
''  quod  nuUo  modo  kgitime  comparuity  nee  aUquid  in  hoc  parte^  juxta 
juris  exjqentiam  diceret,  exciperet,  vel  opponeret" 

I  will  not  trespass  one  moment  further  upon  your  worships' 
attention.  I  am  indebted  to  yon,  for  permitting  me  to  read  this 
single  passage,  which  seems  to  confirm  the  view,  that  if  Jones  had 
appeared  legitimately,  and  had  properly  excepted,  the  Court  would 
have  been  bound,  by  common  law,  and  the  ecclesiastical  law,  to  give 
him  a  hearing. 

l)r.  Bayford^  for  the  Dean  and  Chapter,  was  stopped  by  the  Court. 
Judffment  of  The  ViCAB  GENERAL.  Notwithstanding  the  very  able  arguments 
G*  wd'  which  we  have  heard,  I  am  of  opinion  that  we  are  bound  to  proceed 
to  the  confirmation  of  the  election  of  Doctor  Hampden  to  the 
Bishoprick  of  Hereford,  under  the  provisions  of  the  statute  of  the 
25  Hen.  8,  which  clearly  extends  to  the  present  case,  and  by  which, 
if  we  should  commit  or  sufier  any  let  or  hindrance  to  such  confir- 
mation, we  should  become  liable  to  the  penalties  of  pnemunire,  I 
may  observe,  with  reference  to  one  point  taken,  that  the  act  itself 
prescribes  no  mode  of  pr(x;eeding  in  the  performance  of  the  duty 
enjoined,  nor  refers  to  any.  The  office,  whence  these  proceedings 
originate,  supplies  none  beyond  the  form  now  in  use,  and  this  has 
been  acted  upon  for  upwards  of  three  hundred  years.  The  citation 
and  prseconization  may  seem  to  imply  the  existence  of  others,  in  the 
call  made  by  them  upon  opposers  to  appear  and  make  their  objec- 
tions, if  they  have  any ;  but  how  those  objections  are  to  be  received, 

(o)  Registrum  Cantuar.  fol.  140,  in  anno  1628. 
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in  what  form  to  be  made,  how  to  be  proved  and  sustained,  and  with  Confirmation  of 
what  result,  is  no  where,  that  I  can  find,  laid  down,  with  reference  ^''  ^""1^^°- 
to  the  ceremony  of  the  confirmation  of  bishops  in  England,  by  any  Jadraent  of 
writer  on  the  subject,  or  any  text  writer  on  the  law,  or  in  any  book  Jj®  ^^^ 
of  authority,  recognized  in  this  country.     Whether,  in  the  codes  of     ®°*"  ' 
other  countries,  any  such  forms  of  procedure  are  to   be  found, 
grounded  upon  the  authority  of  the  canon  law,  or  tlie  decrees  of 
councils,  I  am  unable  to  say.     In  the  present  case,  we  are  bound  by 
the  statute  law  of  the  realm,  which  leaves  us  no  alternative  but  that 
of  confirming  this  election,  certified,  as  it  has  been,  by  the  Dean    * 
and  Chapter  of  Hereford,  or  of  subjecting  ourselves  to  the  pains 
and  penalties  of  prtEtnunire. 

Dr.  LusuiNGTON  (o).  The  question  which  is  now  to  be  decided  Judg«n«nt  of 
is,  in  the  first  instance,  whether  the  parties  who  have  attempted  to  ^^  '*"  *°*" 
appear  are  entitled  to  appear  and  to  be  heard  before  the  Com- 
missioners of  his  Grace  the  Archbishop  of  Canterbury.  Now,  if 
they  were  entitled  to  appear  before  this  Court,  it  would  almost  of 
necessity  follow  that  they  would  be  entitled  to  be  heard,  and  that 
their  objections  must  be  discussed  and  disposed  of  by  the  authority 
of  the  same  tribunal.  But  that  this  Court  could  have  power  to 
examine  into  any  case  remrding  the  life,  conduct,  or  proceedings  of 
a  person  chosen  to  be  a  Bishop  of  this  realm,  since  the  passing  of 
the  Clergy  Discipline  Act(D).  I  entertain  great  and  serious  doubts. 
I  apprehend  that  it  would  be  impossible  for  us  under  any  cir- 
cumstances to  enter  into  the  consideration  of  any  one  &ct  or 
circumstance  forming  a  charge  or  ofience  comprised  within  that 
Statute.  But  it  is  not  necessary  to  follow  up  this  consideration; 
for  it  is  our  duty  to  look,  in  the  first  instance,  to  the  Statute  passed 
expressly  for  the  regulation  of  our  conduct  upon  the  present  occasion. 
The  Statute  which  has  been  so  often  referred  to,  and  read  in  great 
part  by  Dr.  Addams,  is  a  Statute  truly  described  to  have  been 
passed  at  the  commencement  of  the  Reformation :  a  Statute  me- 
morable, no  doubt,  for  all  its  provisions,  and  not  the  less  so  because 
it  restored  to  the  Crown  of  Great  Britain  its  undoubted  right,  and 
put  to  sleep  for  ever  the  pretensions  of  the  Bishop  of  Rome :  a 
otatute  to  oe  held,  therefore,  in  reverence,  and  to  be  carried  into 
execution  to  the  full  extent  of  its  spirit  and  its  letter.  Now,  what 
are  the  words  of  that  Statute  ?  The  words  of  the  Statute  admit,  as 
I  think,  of  no  doubt  whatever.  After  having  recited  that,  in  the 
Act  23  Hen.  8,  ''it  was  not  plainly  and  certainly  expressed  in  what 
manner  and  fashion  Archbishops  and  Bishops  should  be  elected, 
presented,  invested,  and  consecrated,"  it  goes  on  to  enact,  in  express 
terms,  first,  that  "  the  said  Act,  and  every  thing  therein  contained,'* 
that  is,  relating  to  the  payment  of  Annates,  '^  shall  be  and  stand  in 
strength,  virtue,  and  effect,"  except  only,  that  no  person  shall  be 
presented  to  the  see  of  Rome;  and  after  having  confirmed  the 
former  Act,  therefore,  in  every  respect  but  one,  it  prescribes 
minutely,  in  the  4th,  5th,  and  6th  sections,  the  form  of  proceeding. 
Now  the  fonn  of  proceeding  is  this:  the  (^rown  issues  a  Conge  (TeUre 

(o)  This  judgment  is  taken  from  substantiallj     with    the    short-hand 

the  authenticate  report  in  5  *'  Notes  writer's  note  of  the  same  judgment. 

of  Cases  in  ike  Ecclesiastical  and  Ma-  (p)  3  &  4  Vict.  c.  86.   See  sect.  23. 
ritime    Courts^  xxix,    which    agrees 
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CoDfirmationof  to  tbose  who  have  the  right  to  elect  Bishops,  and,  at  the  same 
Dr,  Hampden,  ^j^^^  ^  Letter  Missive,  containing  the  name  of  the  person  to  be 
Jadgment  of  elected.  We  need  not  enter  into  a  discussion  of  the  question,  what 
would  be  the  state  of  the  case  supposing  there  had  been  no  election 
at  all,  because  there  is  presented  to  us  the  record  of  an  election 
under  the  corporate  seal  of  the  Dean  and  Chapter  of  Hereford,  and 
beyond  that  corporate  seal  we  cannot  go.  The  Statute  then  requires 
and  commands  the  Archbishop,  to  whom  a  signification  shall  be 
made,  *Uo  confirm  the  said  election,  and  to  invest  and  consecrate 
the  person  so  elected  to  the  oflSce  and  dignity  he  is  elected  unto.** 
If  this  were  the  only  passage  in  the  Statute,  it  is  directory  to  the 
Archbishop,  whose  Commissioners  we  are,  to  proceed  to  tne  con- 
firmation of  the  person  so  chosen.  I  think  that  this  is  not  a  place 
nor  an  occasion  in  which  it  would  be  becoming  in  us  to  enter  into  a 
long  and  minute  examination  of  the  arguments,  or  of  the  cases 
which  have  been  cited.  Nor  is  it  in  the  slightest  degree  necessary 
that  we  should  hold  that  the  penalty  of  pramunire  would  attach, 
if  we  should  allow  parties  to  appear  and  be  heard  as  opposers.  It 
may  be  so :  perhaps  the  better  opinion  is,  that  it  would  attach ;  but 
if  we  are  oraered  to  proceed  to  confirmation,  and  there  is  nothing 
in  this  Statute  which  gives  us  a  discretion  in  exercising  the  power 
so  confided  to  us,  then,  I  apprehend,  it  becomes  our  bounden  duty 
to  proceed  accordingly.  1  will  advert  briefly — it  shall  be  very 
briefly — to  what  are  called  precedents.     It  appears  that,  fix>m  the 

Eassing  of  this  Statute  of  25  Hen.  8  up  to  tne  present  time,  there 
ave  been  two  instances — and  two  instances  only —  which  are  said 
to  savour  of  precedents.  With  respect  to  the  case  of  Archbishop 
Parker  (^),  I  am  unable  to  collect  fi*om   the  statement  of  Dr. 


Cantor. 


(q)  This  case  was  subseqnentlj  re- 
ferred to,  more  than  once,  by  counsel, 
during  the  arguments  in  the  Queen*s 
Bench;  and  its  important  bearing 
upon  the  case  of  Dr.  Hampden,  has 
induced  the  Editor  to  insert  here  at 
length  the  whole  record,  from  the 
Lambeth  Register,  so  far  as  it  relates 
to  Archbishop  Parker's  ConfirmaHan, 
The  Editor  has  compared  the  present 
extract  with  the  original  in  Lambeth 
Library ;  the  contractions,  however,  of 
which  nave  not  been  adopted. 

*'  Registbum  Rbvbbendissimi  in 
Chbisto  Fatbis  £t  Domini,  Domini 
Matthjsi  Fabkeb,  in  Abchibopisco- 

POM  CaNTUABIBNSEM  FEB  DeCANUM 

£T    Capituldm    Egclesl£    Cathb- 

I>BALIS  ET  METBOPOLITICiE  ChBISTI 
CaNTUABIENSIS  PB^SOICTiE,  YIGOBB  BT 
AUCTOBITATE  LICENTLS  BEGIiE  EIS  IN 
HAC  PABTE  FACTJE,  PBIMO  DIE  MbNSIS 

AuGusTi  Anno    Domini    Millesimo 

QUINGENTBSIMO  QUINQUAGESIMO  NONO, 
ELECTI,  AC  FEB  ReVEBENDOS  FaTBES 
DoMINOS  WiLLIELMUM  BaBLOWE  NU- 
PEB    BaRTHONENSEM    ET   W ELLEN SEM 

Episcopum,    nunc    electum    Cicbs- 


tbbnsbm,  Joharnbm  Sgobt,  dudum 
cicbstbbnssm  epibcofum,  nunc  blbc- 

TUM  HbBBFOBDBNSBM  ;  MiLONBM  Co- 
VBBDALB  QUONDAM  ExONBNSBM  £pI8- 

copum,  et  johannbm  hodgbsktn 
Episcopum  Suffbaganbum  Bbdfob- 
den8em,  yigobb  utbbabum  commis- 
8ionalium  bboiabum  patbntium  eis 

DIBBCTABUM,  NONO  DIB  MBNSIS  Db- 
CBMBBI8  TUNC  PBOXIME  8EQUBNTIS, 
CONFIBMATI,  NECNON  PEB  IP808  RbVE- 
BBND08  PaTBES,  AUCTOBITATE  PBJB- 
DICTA,  DECIMO  8EPTIM0  DIB  EJU8DBM 
MBNSIS  DbCEMBBIS,  C0N8BGBATI,  An- 
THONIO  HVSE  AbMIGEBO  TUNC  ReGIS- 
TBABIO  FBIMABIO  DICTI  RbVBBENDIS- 
8IMI  PaTBIS. 

♦  "  ACTA  HABITA  ET  FACTA 
IN   NEGOTIO    CONFIRMATIO- 

NIS  electionis  venerabilis  et  eximii 
yiri  Maestri  Matthssi  Farker,  Sacrse 
Theologise  Frofessoris,  in  Archiepis- 
copum  Cantuariensem  electi,  nono 
die  mensis  Decembris  Anno  Do- 
mini Millesimo  quingentesimo  quin- 
quagesimo  nono,  et  regni  felicissimi 
illustrissim»  in  Christo  Frincipis  et 
Dominae  nostras,  Domime  Elizabeths 
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Addams,  that  that  throws  any  light  upon  the  construction  of  this  Confirmattonof 
Statute;  and  I  must  say  that  it  is  impossible  to  take  the  con-  !>>'•  Hampden, 
struction  of  a  Statute  from  a  book,  like  the  work  of  Bishop  Burnet  Judgment  of 

Dr.  Lusbing- 


ton. 


Dei  gratia  Angliae  FrancisB  et  Hiber- 
niiB  Regime  fidei  defensoris,  etc.  anno 
secondo,  in  ecclesia  parochiali  Beats 
Mariie  de  Arcubus  London,  ecclesise 
metropoliticiB    Christi    Cantuariensis 
jurisdictionis  immediate,  coram  Reve- 
rendis  in  Christo  Patribus,  Dominis 
Williehno    quondam    Bathonense    et 
Wellense  Episcopo,  nnnc  electo  Cices- 
trense,  Johanne  Scorj  quondam  Cices- 
trense  Episcopo,  nunc  Herefordense 
electo,    Milone    Coverdale    quondam 
Exonense  Episcopo^  et  «Tohanne  Bed- 
fbrdense  Episcopo  Suffiraganeo,  medi- 
antibus  Uteris  commissionidibus  paten- 
tibus    dictSB    illnstrissimflB    DominsB 
nostrae  Reginss  in  hac  parte  Commis- 
sariis  inter  alios,  cum  hac  clausula, 
Quatenus  vos  aut  ad  minus  quatuor, 
yestrum,  etc. :   necnon  cum  nac  ad- 
jectione,  Supplentes  nihilominus,  etc., 
legitime    fulcitis,    in    presentia    mei 
Francisci  Gierke    notarii   publici    in 
actorum  scribam  in  hac  parte  propter 
absentiam    Magistri    Anthonii    Huse 
Registrarii,  etc.  assumpti,  prout  se- 
quitur,  videlicet. 

»  «  DIE  ET  LOCO  pnedicto,  inter 
boras  octavam  et  nonam  ante  meridiem 
coram  Commissariis  supranominatis, 
comparuit  personaliter  Johannes  In- 
cent  notarius  publicus,  ac  presentavit 
eisdem  Reverendis  Dominis  Commis- 
si sariis  literas  commissionales  patentes 
regias,  eis  in  hac  parte  directas,  humi- 
i^  liter  8npplicando,,^ilj(temus  onus  exe- 
cutionis  literarum  commissionalium 
patentium  hujusmodi  in  se  assumere, 
ac  juxta  earum  continentiam  proce- 
dendum  fore  in  dicto  Confirmationis 
negotio  decemere  dignarentur.  Quibus 
quidem  Uteris  commissionalibus  de 
maudato  dictorum  commissariorum 
per  eundem  Johannem  Licent  publice 
perlectis,  iidem  Commissarii  ob  reve- 
rentiam  et  honorem  dictie  Serenissimas 
Domiiue  nostne  Reginas,  acceptarunt 
in  se  onus  Uterarum  Commissionaliiuu 
patentium  regiarum  hujusmodi,  et 
decrevemnt  procedendum  fore  juxta 
yim,  formam,  et  effectum  earundem. 
Deinde  dictus  Johannes  Incent  exhi- 
buit  procuratorium  suum  pro  Decano 
et  Capitulo  Ecclesiae  MetropoUticas 
Christi  Cantuariensis,  et  fecit  se  par- 
tem pro  eisdem,  ac  nomine  Procurato- 
rio  eorundem  Decani  et  Capituli  pne 
sentavit  eisdem  Commissanis  venera- 


bilem  yirum  Maglstmm  Nicholaum 
BulUngham  Legum  Doctorem,  ac  e 
regione  dictorum  Commissariorum 
sistebat;  qui  exhibuit  procuratorium 
suum  pro  dicto  yenerabili  et  eximio 
yiro  Magistro  Matthaeo  Parker  Cantu- 
ariensi  electo,  et  fecit  se  partem  pro 
eodem.  Et  tunc  dictus  Johannes 
Lioent  exhibuit  mandatum  citatorium 
originate  una  cum  certificatorio  in 
dorso  super  executione  ejusdem,  et 
petiit  omnes  et  singulos  citatos  publice 
pneconizari.  Ac  oonse(^uenter  facta 
trina  pubUca  praeconizatione  omnium 
et  singulorum  oppositorum  ad  foras 
ecclesi®  parochifuu  de  Arcubus  prse- 
dictSB,  et  nuUo  eorum  comparente,  nee 
aliquid  in  hac  parte  opponente,  objici- 
ente,  yel  excipiente,  oictus  Johannes 
Incent  accusavit  eorum  contumacias, 
et  petiit  eos  et  eorum  (juemlibet 
reputari  contumaces,  ac  m  pcena 
contumaciarum  suarum  hujusmodi 
yiam  ulteriiis  in  hac  parte  opponendi 
contra  dictam  electionem,  formam 
ejusdem,  aut  personam  electam  prse- 
cludi.  Ad  cujus  petitionem  dicti 
Domini  Commissarii  pronunciarunt 
eos  contumaces,  ac  in  poena,  etc 
yiam  ulterius  in  hac  parte  opponendi 
eis  et  eorum  cuiUbet  praecluserunt. 
Necnon  ad  petitionem  dicti  Johannis 
Incent  ad  ulteriora  in  hujusmodi 
Confirmationis  negotio  procedendum 
fore  decreverunt,  prout  in  Schedula 

Sir  prefatum  Dominnm  Willielmum 
arlow  electum  Cicestrensem  de  con- 
sensu CoUegarum  suorum  lecta,  plenius 
continetur.  Qua  quidem  Schedula 
sic  lecta,  prssfatus  Johannes  Incent  in 
praesentia  praefati  Magistri  Nicholai 
BulUngham  procuratoris  Domini  elect! 
Cantuariensis  antedicti  dedit  Summa- 
riam  petitionem  in  scriptis,  quam 
petiit  admitti.  Ad  cujus  petitionem 
Domini  Commissarii  admiserunt  dic- 
tam Summariam  petitionem,  et  assig- 
narunt  dicto  Incent  ad  probandum 
contenta  in  eadem  ad  statim.  Deinde 
Incent.,  in  subsidium  probationis  con- 
tentorum  in  dicta  summaria  petitione, 
exhibuit  processum  electionis  de  per- 
sona dicti  yenerabilis  yiri  Magistri 
Matthfei  Parker  per  Decanum  et 
Capitulum  Ecclesiae  Cathedralis  et 
MetropoUticsB  Christi  Cantuariensis 
praedictae  fact®  et  celebratae.  Quo 
per  DominoB  Commissarios  ylso,  in 


*  Acta  confir- 
mationis Do- 
mini Matthei 
Parker,  Archi- 
episcopi  Can- 
tuariensis. 
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Oonfirmatimiof  OD  the  Reformation :  the  observations  of  persons  not  lawyers  would 
Dr.  Hampden,  qq^  enable  US  to  form  a  just  and  legal  conclusion.  With  regard  to 
Jadffment  of     the  case  of  fiishop  Montagu,  I  must  express  mj  opinion  very  con- 

Dr  Lushing- 


ton. 

specto,  et  perspecto,  iidem  Domini 
Commissarii  ad  petitionem  prafati 
Joannis  Incent  hujusmodi  proceasuin 
pro  lecto  habendum  fore  et  cenaeri 
Yolaerunt  et  decreyemnt  £t  tunc 
dictus  Incent  super  hujusmodi  sum- 
maria  petitione  produxit  Johannem 
Baker  generosum  et  Willielmum  Col- 
wyn  Artium  Magistrum  in  testes,  quos 
Domini  Commissarii  ad  ejus  petitionem 
jurejurando  onerarunt,  de  dicendo 
yeritatem  quam  noverint  in  hac  parte. 
Quibus  per  me  pnefatum  Franciscum 
Clarke  seorsum  et  secrete  examinatis, 
eorumque  dictis  et  attestationibus  ad 

Sititionem  dicti  Johannis  Incent  per 
ominos  Commissarios  publicatis,  et 
per  ipsos  yisis  et  inspectis,  ipsi  Domini 
Commissarii  ad  petitionem  dicti  Incent 
assignarunt  sibi  ad  proponenda  omnia 
ad  statim.  Deinde  Incent  exhibuit 
omnia  et  sin^la  per  eum  in  dicto 
ne^tio  exhibita  et  proposita  quatenus 
sibi  conducunt,  et  non  aliter  neque 
alio  modo.  £t  tunc  Domini  ad  peti- 
tionem Incent  assignarunt  sibi  ad 
condudendum  ad  statim,  dicto  Incent 
concludente  cum  eisdem  Dominis 
Commissariis  secum  etiam  conduden- 
tibus.  Qua  condusione  sic  facta  dicti 
Domini  Commissarii  ad  petitionem 
Incent  assignarunt  ad  audiendum 
finale  decretum  sive  sententiam  diffi- 
nitivam,  ad  statim.  Consequenter 
yero  fact<a  alia  trina  pneconixatione 
oppositonim  sic  (ut  pnemittitur) 
citatorum,  et  non  comparentium,  nee 

2uic<|uid  ni  hac  parte  opponentium, 
>ommi    Commissarii    ad    petitionem 
Incent  pronunciarunt  eos  et  eonim 
quemlibet   contumaces,  ac    in  poena 
contumaciarum     suarum     hujusmodi 
decreyemnt^  procedendum    tore    ad 
prolationem  'sententiie  diffinitiyse  siye 
decreti  finalis   in  hac  causa  ferendi 
ipsorum  sic  dtatorum  et  non'  compa- 
rentium absentia  siye  contumacia  in 
•  LUeric  paten-  <diquo  non  obstante,  prout  in  schedula 
tes  de  assentu     V^^  memoratum  Dominum  Willidmum 
re^io  electioni    Cicestrensem    electum    de    consensu 
•dhibitc.  collegarum    suorum   lecta    dilucidius 

continetur.      His    itaque    in    ordine 
gestis,    ab   pnestito    per    Magistrum 
f  Nicholaum  JBullingham  nomine  pro- 

curatorio  pnefati  Domini  electi  Can- 
tuariensis  ac  in  animam  ipsius  Domini 
decti  juramento  corporali,  juxta  for- 
mam  descriptAm  in  Statuto  Parlia- 


menti  anno  primo  regni  dicte  Dominse 
ReginsB  EuxabeUue  edito,  pneiati 
Domini  Commissarii  ad  petitionem 
dicti  Incent  tulemnt  et  promulgarunt 
sententiam  diffinidvam  m  scriptis  per 
pnefatum  Dominum  Willielmum  dec- 
tum  Cicestrensem  de  consensu  colle- 
garum suorum  lectis,  pronunciando, 
decemendo,  cseteraque  faciendo  prout 
in  eadem  continetur.  Super  quibus 
tarn  pnefatus  Magister  Nicnolaus 
BuUingham  quam  dictus  Johannes 
Incent  me  eundem  Franciscum  Clerke 
sibi  unum  yd  plura  publicum  sea 
publicainstrumentum  siveinstrumenta 
conficere,  ac  testes  inferius  nominatos 
testimonium  inde  perhiberepetiyerunt. 
Postremo  autem  dicti  Domini  Com- 
missarii ad  petitionem  tam  procura- 
toris  pnefati  Domini  electi  et  confir- 
mati  quam  procuratoris  Decani  et 
CapituuEcclesiaa  Metropolitice  Christi 
Cantuariensis  pnedictae  decreyerunt 
ipsum  Reyerendissimum  Dominum 
electum  et  confirmatum  consecrandum 
et  benedicendum  fore ;  curamj^ue 
regimen  et  administrationem  Spiritu- 
alium  et  temporalium  dicti  Arctiiepis- 
copattts  Cantuariensis  eidem  Domino 
electo  et  confirmato  commisenmt; 
ipsumque  in  realem,  actualem,  et 
oorporalem  possessionem  dicti  Archie- 

Eisoopatus,  juriumque,  dignitatum^ 
onorum,  prsseminentium  et  perti- 
nentum  suorum  uniyersorum  mdn- 
cendum  et  inthronixandum  fore  etiam 
decreyerunt,  per  Decanum  et  Capitu- 
lum  Ecclesis  cathedralis  et  metropoli- 
ticisB  Christi  Cantuariensis  pnedictae, 
aut  alium  quemctmque  ad  quern  de 
jure  et  consuetudine  id  munus  dinos- 
citur  pertinere,  juxta  Ecclesise  Christi 
Cantuariensis  morem  laudabilem, 
legibus  et  statutis  modemis  hujus 
indjti  regni  Angliss  non  redamantem 
aut  adyersantem. 

'^"ELIZABETH  Dd  gratia  An^lice 
Franciffi  et  Hibemiss  Rej^ina,  fidei  de- 
fensor, etc.  Reyerendis  m  Christo  Pa* 
tribus  Anthonio  Landayensi  Eniscopo, 
Willidmo  Barlo  quondam  Batnonensi 
Episcopo  nunc  Cicestrensi  electo,  Jo- 
anni  Scorj  quondam  Cicestrensi 
Episcopo  nunc  decto  Herefordensi, 
Miloni  Coyenlde  quondam  Exoniensi 
Episcopo,  Johanni  Bedfordensi,  Jo- 
anni  Thetfordensi  Episcopis  Suffra- 
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6dentl  Y  that  that  was  a  case  in  the  worst  possible  times.  At  what 
period  did  it  occur?  At  a  period  when  the  Parliament  were  usurp- 
ing the  rights  of  the  Crown,  and  the  Crown  trenching  upon  the 


ganeis,  Johanni  Bale  Osserensi  Epis- 
oopo,  Salutem.  Cum  vacanie  nuper 
Sede  ArchiepiscopaLi  Cantuariensi  per 
mortem  nataralem  Domini  Reginald! 
Pole  Cardinalifl  ultimi  et  immediati 
Archlepiscopi  et  Pastoris  ejusdem,  ad 
hnmilem  petitionem  Decani  et  Capi- 
tnli  Ecclesiie  noetne  cathedralis  et  me- 
tropolitics  Christi  Cantoariensis  eisdem 
per  literas  nostras  patentes  licentiam 
concesserimus,  auum  sibi  eligenaum 
in  Arcblepifloopum  et  Pastorem  sedis 
prsBdictie,  ac  bdem  Decanus  et  Capi- 
tulum  Tigore  obtentie  licentie  nostne 
pnedictse  dilectom  nobis  in  Christo 
Magistrmn  MatUueum  Parker  SacrsB 
Theologis  Professorem  sibi  et  eccle- 
sUe  priedictse  elegerqpt  in  Archiepis- 
copum  et  Pastorem^^  prout  per  literas 
Buas  patentes  siffillo  eorom  communi 
sigillatas  nobis  mde  directas  plenius 
liquet  et  apparet;  Nos  electionem  il- 
lam  acceptantes,  eidem  eiectioni  regium 
/  mostrum  assensum  adhibuimus  pariter 
I  /et  favorem ;  et  hoc  yobis  tenore  pne- 
I  I  sentium  significamus ;  rogantes  ac  in 
'  fide  et  dilectione  quibus  nobis  tenemini 
firmiter  pnecipiendo  mandantes,  qua- 
tenus  Yos  aut  ad  minus  Tjuatuor  yes- 
tmm  eundem  Matthaeum  Parker  in 
Arcliiepiscopum  et  pastorem  EcclesisB 
Cathedralis  et  Metropoliticse  Christi 
Cantuariensis  pnedictas  (sicut  pnefer- 
tur)  electum,  electionemque  prsedic- 
tam  oonfirmare,  et  eundem  Magistrum 
MatthsTum  rarker  in  Archiepiscopum 
et  Pastorem  ecclesie  pnedictie  conse* 
crare,  casteraque  omnia  et  8ihf3I& 
perS^sre  que  vestro  in  hac  parte  in- 
cumbunt  officio  pastoraii,  juxta  formam 
Statutorum  in  ea  parte  editorum  et 
provisorum  velitis  cum  effectu.  Sup- 
plentes  nihilominus  suprema  auctori- 
tate  nostra  resia  ex  mero  motu  et  certa 
scientia  nostns,  si  quid  aut  in  his  qusB 
juxta  mandatum  nostrum  praedictum 
per  Tos  fient,  aut  in  vobis  aut  vestrum 
aliquo,  conditione,  statu,  facultate 
vestris,  ad  prsemissa  perficienda  desit 
aut  deerit,  eorum  quss  per  statuta 
hujus  re^ni  nostri,  aut  per  leges  ecde- 
siasticas  m  hac  parte  rec^uiruntur,  aut 
necessaria  sunt,  tempons  ratione  et 
renim  necessitate'  id  postulante.  In 
cujus  rei  testimonium  nas  literas  nos- 
tras fieri  fecimus  patentes.  Teste  me- 
jpsa  i^ud  Westmonasterium,  sexto  die 
Decembris,  anno  regni  nostri  secundo. 

**Ha.  Cokdsll. 


! 

I 


*'  We  whose  names  he  here  subscribed^ 
think  in  our  judgments^  that  by  this 
Commissian  in  this  farm  penned,  as  well 
the  Queen* s  Majesty  nu^  lawfully  autho* 
rize  the  persons  within  named  to  the 
effect  specified,  as  the  said  persons  may 
exercise  the  act  of  confirming  and  conse- 
crating in  the  same  to  them  committed, 
'*  William  Maye. 
Robert  Weston, 
Edward  Leedes, 
Henry  Harvey, 
Thomas  Yale. 
Nicholas  BuOxngham, 

**  PATE  AT  universis  Der  prsssentes, 
Quod  i^os,  Decanus  et  Uapitulum  £c- 
ciesiflB  Cathedralis  et  Metropolitice 
Christi  Cantuariensis  in  domo  nostra 
capitulari  capitulariter  congregati,  de 
unanimi  assensu  et  consensu  nostria 
dilectos  nobis  in  Christo  Maj^trum 
Willielmum  Darrell  dericum  m  Arti- 
bus  Magistrum,  Ecdesi®  Cathedralis 
et  MetropoliticsB  Christi  Cantuariensis 
pnedicte  Canonicum  et  Pnebendarium, 
Anthonium  Huse  Armigerum,  Johan- 
nem  Clarke  et  Johannem  Incent  No- 
taries publicos  conjunctim  et  divisim 
nostros  veros,  certos,  legitimes,  ac  in- 
dubitatos  procuratores,  actores,  facto- 
res,  negotiorumquenostrorum  gestores, 
et  nuncios  speciales  ad  infra  scripta, 
nominamus,  ordinamus,  facimus,  et 
constituimus  per  pnesentes ;  damus- 
que  et  .concedimus  eisdem  procurato- 
nbus  nostris  conjunctim  et  eorum 
cuilibet  (ut  pnefertur)  per  se  divisim 
et  insolidum  potestatem  generalem,  et 
mandatum  speciale*pro  nobis  et  nomi- 
nibus  nostris ;  venerabilem  et  eximium 
virum  Magistrum  Matthaeum  Parker 
Sacne  Theologiae  Professorem,  in  Arch- 
iepiscopum et  Pastorem  diets  Ecclesiie 
Cathedralis  et  Metropolitic®  Christi 
Cantuariensis  per  nos  electum,  seu 
ejus  procuratorem  legitimum,  tempori  • 
bus  et  iocis  congruis  et  opportunis 
adeundi ;  ipsumque  ex  parte  nostra,  ad 
consentiendum  eiectioni  de  persona  sua 
factsB  et  celebrate  debita  cum  instantia 
petendi  et  requirendi ;  necnon  elec- 
tionem hujusmodi  per  nos  de  persona 
praefati  Masistri  Matthaei  Parker  (ut 
praefertur)  lactam  et  celebratam  excel- 
lentissims  in  Christo  Principi  et  Do- 
mime  nostne,  Dominas  Elizabeth®,  Dei 
gratia  Anglls,  Franciae,  et  KibemisB 
Keginas,  fidei  defensori,  etc.  dictsd  ec- 
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privileges  of  the  Parliament  It  appears  quite  evident  that  this  pre- 
cedent occurred — if  precedent  it  be  termed — ^in  times  when  no 
reliance  could  be  placed  upon  the  decision  of  any  Court  whatsoever. 


defliae  fundatrici  et  patrons,  intimandt 
et  notificandi,  ac  ejus  coiuenaom  et 
assensum  regios  in  ea  parte  humiliter 
implorandi ;  ac  decretum  electionis 
prtedictie,  et  personam  per  nos  (ut 
pnemittitur)  electam,  coram  quibus- 
cunque  personis  regia  auctoritate  in 
hac  parte  legitime  fulcitis  pnesentandi 
et  exhibendi;  dictumque  decretum 
sive  processum  elcctionis  pnedictae,  et 
personam  sic  (ut  prsmittitur^  electam, 
m  debita  juris  forma  connrmari  et 
approbari,  defectusque  (si  qui  forsan 
in  nac  parte  intervenerint)  debite  sup- 
pleri  petendi  requirendi  et  impetrandi, 
agendique  et  defendendi,  ac  litem  seu 
lites  contestandi  et  contestari  yidendi, 
articulum  sive  articulos,  libellum,  sive 
libellos,  seu  (j^uascunque  summarias 
petitiones  dandi  et  proponendi,  testes, 
iiteras,  et  instrumenta  ac  alia  quiecun- 
que  probationum  genera  producendi 
et  ezibendi,  testesaue  hujusmodi  jurari 
yidendi  et  audiendi ;  in  causa  seu  can- 
sis  conclttdendi  et  condudi  yidendi ; 
dictumque  confirmationis  negotium  us- 
que ad  nnalem  expeditionem  ejusdem 
inclusive  prosequendi ;  necuon  admin- 
istrationem  omnium  et  singulorum  spi- 
ritualium  et  temporalium  dicti  Arch- 
iepiscopatus  Cantuariensiseidem  electo 
committi,  ipsumque  in  realem,  actua- 
lem,  et  corporalem  possessionem  ejus- 
dem Archiepiscopatus,  juriumque, 
dignitatum,  honorum,  prseeminentium 
et  pertinentium  suorum  universorum 
inducendum  et  inthronizandum  fore 
decemi,  petendi,  requirendi,  et  obti- 
nendi ;  et  ffeneralifer  omnia  et  singula 
alia  faciendi,  exercendi,  et  expediendi, 
aufls  in  prsemissis  et  circa  ea  necessaria 
fuerint  seu  quomodolibet  opportuna, 
etiamsi  mandatum  de  se  magis  exigant 
speciale  quam  superius  est  expressum. 
Promittimusque  nos  ratum,  gratum,  et 
firmum  perpetuo  habituros  totum  et 
quicquid  dicti  procuratores  nostri,  seu 
eorum  aliquis  fecerint  sen  fecerit  in 
pnemissis  vel  aliquo  praemissorum,  et 
m  ea  parte  cautionem  exponimus  per 
prsesentes.  In  cujus  rei  testimonium, 
sigillum  nostrum,  Tquo  in  prssenti  ya- 
catione  sedis  Archiepiscopalis  Cantua- 
riensis  pnedictas  utimur)  pnesentibus 
apponi  fecimus.  Datum  in  domo  nos- 
tra capitulari  tertio  die  Mensis  Au- 
gust!, Anno  Domini  Millesimo  quin- 
gentesimo  quinquagesimo  nono. 


♦  "PATE  AT  universisper  praeaentes. 
Quod  ego,  l^Iatthieus  Parker,  Sacne 
Theologue  Professor,  in  Archiepisco- 
pum  Ecdesiae  Cathedralis  et  Metro- 
politicae  Christi  Cantuariensis  per 
yenerabiles  et  eximios  yiros  Decanum 
et  Capitulum  eoclesiae  pnedictae  rite 
et  legitime  electus,  dilectos  mlhi  in 
Christo  Magistros  Willielmum  May, 
Decanum  Ecclesiac  Cathedralis  Divi 
Pauli  London,  et  Nicholaum  Bulling- 
ham  Legum  Doctorem,  conjunctim  et 
divisim  meos  veros,  certos,  legitimes 
ac  indubitatos  procuratores,  actores, 
fiictores,  negotiorumque  meorum  ges- 
tores,  et  nuncios  speciales  ad  infra- 
scripta  nomino,  ordmo,  facio,  et  con- 
stituo  perpraesentes.  Doque  et  concedo 
eisdem  procuratoribus  meis  conjunctim 
et  eorum  utrique  Qit  pnefectur)  per 
se  diyisim  et  insoUdum  potestatem 
generalem  et  mandatum  speciale  pru 
me,  ac  vice,  loco,  et  nomine  meis,  coram 
Reyerendis  in  Christo  Patribus  et 
Dominis,  Dominis  Willielmo  quondam 
Bathonensi  et  Wellensi  Episcopo,  nunc 
Cicestrensi    electo,    Jonanne    Soory 

Siondam  Cicestrensi  Episcopo,  nunc 
ecto  Herefordensi,  Milone  Coyerdale 
quondam  Exoniensi  Episcopo,  et  Jo- 
hanne  Bedfordensi  Episcopo  Suffra- 
ganeo,  Serenissims  in  Christo  Principis 
et  Dominae  nostras,  DominaB  Eliza- 
beths Dei  gratift  An^Ue  Francis  et 
Hibemiae  Reginae,  fidei  defensoris,  etc. 
ad  infrascripta  Commissariis,  cum  hac 
clausula,  yidelicet,  Una  cum  Dominis 
Johanne  Thetfordensi  Sufiraganeo,  et 
Johanne  Bale  Osserensi  Episcopo ;  et 
etiam  hac  clausula,  Quatenus  vos,  aut 
ad  minus  quatuor  vestrum,  etc.  necnon 
et  hac  adjectione,  Supplentes  nihilomi- 
nus,  etc.  specialiter  et  legitime  depu- 
tatis,  comparendi,  me<^ue  a  personali 
comparitione  excusandi,  ac  causam  et 
causas  absentiae  mesB  hujusmodi  alle- 

fandi  et  proponendi,  ac  (si  opus  fuerit) 
dem  desuper  faciendi  et  jurandi,elec- 
tionemque  de  me  et  persona  mea  ad 
dictum  Archiepiscopatum  Cantuan- 
ensem  per  pnefatos  Decanum  et  Capi- 
tulum Ecclesiffi  Cathedralis  et  Metro- 
politics  Christi  Cantuariensis  factam 
et  cdebratam  per  eosdem  Commissaries 
regies  approbari  et  confirmari,  meque 
in  Archieprssulem  Cantuariensem  prs- 
dictum  recipi  et  admitti,  atque  in 
realem,  actualem,  et  corporalem  pos- 
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For  what  right  had  the  House  of  Commons  to  interfere  with  regard 
to  the  question,  whether  Dr.  Rives  had  or  had  not  done  his  duty 
upon  that  occasion  ?    Is  it  not  perfectly  evident  that  Dr.  Rives, 


sessionem  dicti  Archiepiscopatufl  Can- 
tuarienBis,  juriumque  et  pertioentium 
suorum  universorum  induci,  et  inthro- 
nizftri  petendi,  requirendi,  et  impe- 
trandi,  decretaque  quiecunque  in  nac 
parte  necessaria  et  opportuna  feiri  et 
interponi  petendi  et  obtinendi ;  jura- 
mentum  insuper  tarn  de  fideCtatei 
Bubjectione,  et  obedientia  dictSB  Sere- 
nissims  Domins  nostne  Regime  Eliza- 
betbiBf  heredibiuqae  et  successoribus 
sois  pnestandnm  et  exhibendum,  nec- 
non  de  renanciando,  recusando,  et  re- 
fiitando  omnem  et  omnimodam  aucto- 
ritatem,  potestatem,  jurisdictionem,  et 
superioritatem  forinsecas  et  eztraneaa, 
secundum  vim,  formam,  et  effectum 
atatutorum  hujns  incljti  regni  Anglie 
io  hac  parte  editorum  et  proTisorum, 
quam  etiam  aliud  quodcunque  sacra- 
xnentum  licitum  et  honestum,  ac  de 
jure,  l^bus,  et  statutis  hujus  resni 
Angliie  in  hac  parte  quomodolibet 
requisitum  in  animam  meam  et  pro 
me  pnestandum  subeundi  et  jurandi ; 
et  generaliter  omnia  et  singula  alia 
iaciendi,  ezercendi,  exec^uenm,  et  ex- 
pediendi  que  in  pnemissis  aut  circa  ea 
necessariafuerint  seu  quodammodolibet 
opportuna,  etiamsi  mandatum  de  se 
exigant  magis  speciale  quam  superius 
est  expressum ;  promittoque  me  ratum, 
gratum,  et  firmum  perpetuo  habiturum, 
totum  et  quicquia  dicti  procuratores 
meiseu  eorum  aliquis  fecerint  seu  fece- 
rit  in  pnemissis,  vel  aliquo  eorundem, 
sub  hypotheca  et  obligatione  omnium 
ct  sinpilorum  bonorum  meorum  tam 
pnesentium  quam  futurorum  ;  et  in  ea 
parte  cautionem  expono  per  pnesentes. 
In  cuius  rei  testimomum  sigillum 
yenerabilium  yirorum  Dominorum  De- 
cani et  Capituli  Ecclesie  Metropoliticao 
Cliristi  Cantuariensis  praesentibus  affiei 
procuravi.  £t  nos  Decanus  et  Capi- 
tulum  antedtcti  ad  rogatum  dicti  Con- 
stituentis  sigillum  nc^trum  hujusmodi 
pnesentibus  apposuimus.  Datum  sep- 
timo  die  mensis  Decembris  Anno 
Domini  Millesimo  quinsentesimo  quin- 
quagesimo  nono,  regnique  felicissimi 
dictae  Serenissime  Domine  nostras 
R^^inse  ElizabethsB  anno  secundo. 


♦  «  WILLIELMUSquondam  Batho- 
nensis  et  Wellensis  l^iscopus,  nunc 
Cicestrensis  electus,  Johannes  Scory 
quondam  Cicestrensis  Episcopus,  nunc 


electus  Herefordensis,  Milo  Coverdale 
quondam  Exoniensis  Episcopus,  et 
Johannes  Bedfordensis  Episcopus, 
Mediantibus  literis  Conmiissionalibus 

fatentibus  illustrissinue  in  Christo 
'rincipis  et  Domin»  nostne  Dominas 
£lizabetlue,Dei  gratia  Angli8e,Franciss, 
et  HibemisB  Reginse,  fidei  defensoris, 
etc.  una  cum  hac  clausula,  videlicet, 
Una  cum  Dominis  Johanne  Thetford- 
ensi  Sufiraganeo,  et  Johanne  Bale 
Osserensi  Episcopo;  et  etiam  hac 
clausula,  Quatemus  vos,  aut  ad  minus 
quatuor  vestrum,  etc. ;  necnon  et  hac 
aidjectione,  Supplentes  nihilominus  etc. 
nobis  directis  legitime  fulciti;  Uni- 
versis  et  singulis  dictae  Domlnse  nostne 
Reginaa  subditis  per  Universum  An- 
glisB  regnum  ubilibet  constitutis,  salu- 
tem.  Cum  vacante  nupersede  Archi- 
episcopali  Cantuariensi  per  mortem 
naturalem  Domini  Reginaldi  Pole 
Cardinalis,  ultimi  et  immediati  Archi- 
episcopi  ejusdem,  Decanus  et  Capitu- 
lum  Eicclesiae  Cathedralis  etMetropoli- 
ticas  Christi  Cantuariensis  pnedictas 
pro  electione  novi  et  futuri  Archi- 
epi8coi>i  et  Pastoris  ejusdem  ecclesiae 
(ticentia  regia  primitus  in  ea  parte 
petita  et  obtenta)  celebranda  certum 
terminum  pnefixerint,et  assipaverint, 
atque  in  hujusmodi  electioms  negotio, 
termino  ad  id  statuto  et  assignato  rite 
procedentes,  venerabilem  virum,  Ma- 
gistrum  Mattheum  Parker,  Sacras 
Theolc^s  Professorem,  in  eorum  et 
dictae  Ecclesiaa  Cathedralis  et  Metro- 
politicas  Christi  Cantuariensis  Archi- 
epraesulem  eligerint;  cumque  dicta 
Serenissima  Domina  nostra  Ree^a  ad 
humilem  petitionem  dictorum  Decani 
et  Capituli  eidem  electioni  de  persona 
praefati  electi  (ut  pnemittitur)  facts 
et  celebratas,  et  personae  electee,  re- 
gium     suum     adhibaerit    assensum, 

Eariter  et  favorem,  prout  per  easdem 
teras  suas  patentes,  magno  sigillo  suo 
Angliae  sigillatas  nobis  significaverit, 
mandando,  quatenus  personam  elec- 
tam,  et  electionem  hujusmodi  con- 
firmare,  et  eundem  Mattheum  in 
Archiepiscopum  Cantuariensem  con- 
secrare,  juxta  formam  statuti  in  ea 
parte  editi  et  provisi,  velimus,  cum 
omni  celeritate  accomoda,  prout  per 
easdem  litems  patentes  regias,  (ad 
quas  habeatur  relatio)  plenius  liquet 
et  apparet;  Nos  vero  volentes  ejusdem 
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acting  as  he  did  upon  that  occasion,  miglit — I  will  not  say  that  he 
was — but  might  have  been,  actuated  bj  a  fear  of  encountering  the 
wrath  of  the  House  of  Commons  of  those  days,  and  so  resorted  to 


*  Primm  Sche- 
dulalecta 
contra  oppo- 
sitorcB. 


s^Aj^li 


SerenissiiiuD  Dominie  nostne  Regins 
mandatis  pro  officii  nostri  debito 
parere,  ac  in  hujasmodi  Confirmationis 
negotio  iuxta  juris  et  statutonim 
liujua  inclyti  regni  Angliie  exigentiam 
procedere,  omnes  et  singolos  (si  qui 
eflsent)  qui  contra  dictam  electionem^ 
seu  formam  ejiudemf  personamve  elec* 
tain,  dicere,  Tel  opponere  voluerint,  ad 
diem,  locum,  et  enectum  subscriptofl, 
eTocandos  et  citandoe  fore  decrevimufl, 
justitia  id  poscente.  Yobifl  igitur  con- 
junctim  et  divisim  committimus  et 
firmiter  iniungendo  mandamus,  qua- 
tenus  citetis  seu  citari  faci^tis  peremp- 
torie,  publice  altaque  et  intelli^bili 
▼oce  mira  ficclesiam  parochialem 
BeatflB  Marifld  de  Arcubus  London, 
EcclesiflB  Christi  Cantuariensia  juris- 
dictionis  immediatie ;  necnon  per 
affixionem  pnesentium  in  aliquo  loco 
convenienti  inira  Ecclesiam  parochi- 
alem pnedictam,  vel  in  aliis  locis  pub- 
licis  ubi  videbitur  expediens,  onmes 
et  singulos  oppositores,  (si  qui  sint) 
in  specie,  alioquin  in  ffenere,  (jui  con- 
tradictam  electionem,  rormam  ej  usdem, 
personamve  in  hac  parte  electamdicere, 
objicere,  excipere,  vel  opponere  volue- 
rint, quod  compareant  coram  nobis  in 
eadem  Ecclesia  de  Arcubus,  die  Sabbati 
proxime  futuro,  Tidelicet,  nono  die 
pnesentis  mensis  Decembris  inter 
noras  octavam  et  nonam  ante  meridiem 
ej  usdem  did,  cum  continuatione  et 
prorogatione  dierum  extunc  sequen- 
tium,  et  locorum,  si  oporteat,  contra 
electionem  hujusmodi,  formam  ejus- 
dem,  et  personam  in  ea  parte  electam 
(si  sua  putaverint  interesse)  dicturi, 
exceptun,  et  proposituri,  facturique 
ulterius  et  recepturi  quod  justitia  in  nac 
parte  suadebit,  et  dicti  negotii  qualitas 
et  natura  de  se  exigunt  et  requirunt« 
Intimantes  insuper,  modo  et  forma 
pnerecitatis,  omnibus  et  singulis  oppo- 
sitoribus(8i  qui  sint)  in  specie,  alioquin 
in  genere,  quibus  nos  etiam  harum 
serie  sic  intimamus.  Quod  siye  ipsi  sic 
citati  dictis  die,  hora,  et  loco  coram 
nobis  comparuerint,  et  contra  dictam 
electionem,  formam  ej  usdem,  perso- 
namve in  hac  parte  electam,  objicere, 
excipere,  vel  opponere  curaverint  sive 
non,  nos  nihilominus  in  dicto  negotio 
(juxta  juris  et  statutorum  in  ea  parte 
eaitorum  exigentiam)  procedemus,  et 
procedere  intendimus,  ipsorum  sic  ci- 


tatorum  et  non  comparentium  absentia 
sive  contumacia  in  aliquo  non  obstante. 
£t  quid  in  premissis  feceritis  nos 
dictis  die,  hora,  et  loco  debite  oertifi- 
cetis,  seu  sic  certificet  ille  vestrum  qui 
pnesens  nostrum  mandatum  fiierit 
executus  prout  decet.  In  cujus  rei 
testimonium  sigillum  venerabilium 
▼irorum  Dominorum  Decani  et  Ca- 
pituli  Ecclesise  Cathedralis  et  Metro- 
poiiticsB  Christi  Cantuariensis  quo  in 
pnesente  YacaUone  utuntur,  prssenti- 
bus  affigi  rogavimus.  Datum  Londini 
sexto  die  mensis  Decembris  Anno 
Domini  Millesimo  Quingentesimoquin- 
quagesiroo  nono. 

""NONO  DIE  Mensis  Decembris 
Anno  Domini  Millesimo  quingenteaimo 
quin^uagesimo  nono  in  ecclesia  paro- 
cniali  BeatsB  Maris  de  Arcubus  JLon- 
don,  EccleaisB  Christi  Cantuariensis 
jurisdictionis  immediatse,  coram  Com- 
missariis  r^is  retronominatis,  com- 
paruit  personaliter  Thomas  Willett 
notaritts  publicus  Mandatarius  in  hac 
parte  legitime  deputatus,  et  certificavit 
se  septimo  die  Mensis  Decembris  jam 
currentis  executum  fuisse  praesens 
Mandatum  in  ecclesia  parocniali  de 
Arcubus  prsedicta  juxta  formam  in- 
ferius  descriptam.  Super  quibus  fecit 
fidem. 

» "IN DEI  NOMIKE AMEN.  Nos 
Wiliielmus  (^^uondam  Bathonensis  et 
WcUensis  Episcopus,  nunc  electus  Ci- 
cestrensis,  Johannes  Scorj  quondam 
Cicestrensis  Episcopus,  nunc  Hereford- 
ensis  electus,  Milo  Coverdale  quondam 
Exoniensis  Episcopus,  et  Johannes 
Bedfordensis  Episcopus,  Serenissimae 
,  in  Christo  Principis  et Domin»  Nostne, 
Domins  Eiizabethse,  Dei  gratia  Anglis, 
FranciflB,  et  Hibemife  Keginse,  Bdei 
defensoris,  etc.,  mediantibns  Uteris 
suis  regiis  Commissionalibus  patenti- 
bus  ad  infrascripta  Commissarii,  cum 
hac  clausula.  Videlicet,  Una  cum 
Dominis  Johanne  Thetfordensi  Suflfra- 
ganeo,  et  Johanne  Bale  Osserensi 
Episcopo;  et  etiam  hac  clausula, 
Quatenus  vos  aut  ad  minus  quatuor 
vestrum,  etc.;  necnon  et  hac  adjec- 
tione,  Supplentes  nihilominus  etc; 
specialiter  et  legitime  deputati,  in 
negotio  confirmationis  electionis  de 
persona  venerabilis  et  eximii  viri  Ma- 
gistrl  Matthiei  Parker,  Sacrse  Theo- 
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the  technical  evasion,  that  the  Articles  had  not  been  signed  pro-  Confirmation  of 
perlj?     But  am  I  to  come  to  the  conclusion  that,  because  he  re-  Dr.  Hampden, 
jected  them  for  want  of  form,  therefore  he  would  have  received  them  j^dinnent  of "^ 

Dr.  Loshing- 

too. 
juris  effectum  ezinde  sequi  valentem, 

per  Tiam  summariae  petitionis  in  jure 

proponit,  articulatim  prout  seqaitur. 

"  IMPRIMIS,  videlicet ;  Quod 
Sedes  Archiepiscopalis  Ecclesiie  Ca- 
thedralis  et  MetropoliticiB  Christi  Can- 
tuariensis  pnedictse,  per  obitum  bontB 
memoriflB  Domini  Reginaldi  Cardinalis 
Poli  nuncupati  ultimi  Arcliiepiscopi 
Cantuariensis  nuper  vacare  cepit,  et 
aliquandiu  vacavit,  Pastorisque  soiatio 
caruit,  hocque  fuit  et  est  verum,  pub- 
licum, notorium,  manifestum,  pariter 
et  famosum,  et  ponit,  conjunctim,  di- 
visim,  ac  de  quolibet. 

'« ITEM ;  Quod  dicta  sede  Archie- 
piscopali  CaQtuariensi  (ut  pnemittitur) 
dudum  yacante,  ac  corpore  dicti  Domini 
Reginaldi  Pole  ecdesiasticsB  tradito 
sepultune,  Decanus  et  Capitulum  £c- 
cleaiffi  Cathedralis  et  Metropoliticse 
antedictse  capitulariter  congregati,  et 
capitulum   facientes,    (licentia   regia 

Snmitus  ad  id  petita  et  obtenta)  cerium 
iem,  ac  domum  suam  capitularem 
Cantuariensem  ad  electionem  futuri 
Archiepiscopi  Cantuariensis  celebrand- 
am  unanimiter  et  conoorditer  prefix* 
erunt,  ac  oranes  et  singulos  ejusdem 
Ecclesise  Canonicos  et  Pneb^darios 
jus,  voces,  aut  interesse  in  eadem 
electione  habentes  vel  habere  pneten-  •  Summari^ 
denies,  ad  diem  et  locum  pnedicium  pctitio.  y± 
in  hujusmodi  electionis  negoiio  pro-  * 

cessuros  et  procedi  visuros  legitime 
et  peremptone  citari  feceruni,  hocque 
fuii,  et  est  verum,  publicum,  etc.,  et 
ponit,  ut  supra. 

'*ITEM;  Quod  prefati  Decanus 
et  Capitulum  die  et  loco  pnefizis, 
videlicet,  primo  die  Mensis  Augusti 
ultimo  prseieriti,  capitulariter  congre- 
gati,  et  plenum  Capitulum  facientes, 
servaiis  primiius  per  eos  de  jure  et 
dlctsB  ecclesis  consuetudine  servandis, 
unanimiter  et  concordiier,  nullo  eorum 
contradicenie,  ad  electionem  futuri 
Archiepiscopi  Ecclesiao  memoratae  per 
viam  seu  formam  compromissi  proce- 
dendum  fore  decreveruni,  illamque 
viam  seu  formam  unanimiter  assump- 
seruni,  et  elegerunt ;  necnon  in  vene- 
rabUum  virum  Magistrum  Nicholaum 
Wotion,  uiriusaue  Juris  Dociorem, 
dictse  Ecclesia  Cathedralis  et  Metro- 
polittcsB  Christi  Cantuariensis  Decani, 
sub  certis  in  processu  ejusdem  elec- 
tionis expressatis  legibus    et  oondi- 


logis  Professoris,  in  Archiepiscopum 
Cantuariensem  electi  factse  et  cele- 
bratse  rite  et   legitime   procedenies, 
omnes  et   singulos   Oppositores,   qui 
contra    diciam    electionem,    formam 
ejusdem,  aut  personam  eleciam  dicere, 
excipere,  vel  opponere  voluerint,  ad 
comparendum  coram  nobis  isiis  die, 
hora,  ei  loco,  (si  sua  puiaverint  in- 
teresse)   contra    diciam    electionem, 
formam  ejusdem,  aut  personam  elec- 
tam  in  debita  juris  forma  dicturos,  ex- 
cepturoe,  et  pneposituros  legitime  et 
peremptorie   citaios,  ssepius    publice 
pneconizatos,  diuque  et   sumcienter 
expectaios,  et  nullo  modo  comparentes, 
ad  peiitionem  procuraioris  Decani  et 
Capituli  Cantuariensis,  prouunciamus 
oontumaces,  ac  ipsis  et  eorum  cuilibet 
in    pcenam    coniumaciarum    suarum 
hujusmodi  viam    ulierius  opponendi 
contra   diciam    electionem,    formam 
ejusdem,  aut  personam   sic  eleciam 
hujusmodi  pracludimus  in  his  scriptis, 
ac  etiam  decemimus  ad  ulieriora  in 
dicio    confirmaiionis    negoiio    proce- 
dendum  fore  juxia  juris  et  statuiorum 
hujus  regni  Anglie  exigeniiam;  ip- 
sorum    contumacia    in    aliquo    non 
obstante. 

♦'•IN  DEI  NOMINE,  AMEN. 
Coram  vobis  Reverendis  in  Christo  Pa- 
tribus  ei  Dominis,  Dominis  Willielmo 
nuper  Baihonensi  et  Wellensi  Episcopo 
nunc  ElecioCicesirensi,  Johanne  Scory 
quondam  Cicestrensi  Episcopo,  nunc 
elecio  Herefordensi,  Milone  Coverdale 
quondam  Exoniensi  Episcopo,  et  Jo- 
hanne Bedfordensi  Episcopo,  Serenis- 
simse  in  Christo  Principis  et  Domins 
nosine,  Dominas  Elizabethse,  Dei  gratia 
A^liie  Francis,  et  Hibemie  Re^nse, 
fidei  defensoris,  etc.,  mediantibus 
liieris  suis  regiis  commissionalibus 
patentibus  ad  inirascripia  commis- 
sariis,  cum  hac  clausula,  videlicet, 
Una  cum  Dominis  Johanne  Thet- 
fordensi  SufBr^aneo,  ei  Johanne  Bale 
Osserensi  Episcopo;  et  etiam  hac 
clausula,  Quaienus  vos,  aut  ad  minus 
quatuor  vesirum  etc.  necnon  et  hac 
adjeciione,  Supplentes  nihilominus, 
etc. ;  Bpecialiier  et  legitime  depuiatis, 
pars  venerabilium  vironim  Decani  et 
Capituli  EcclesisB  Cathedralis  et  Me- 
tropoliticae  Christi  Cantuariensis  dicii, 
all^at,  et  in  his  scriptis  ad  omnem 
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Confirmation  of  if  tbev  bad  been  in  form,  in  the  tcetb  of  this  Statute,  without  finding 
Dr.  Hampden,  j^  recorded  in  any  book  whatever  that  any  such  expression  ever 
Judgment  of     came  from  the  mouth  of  Dr.  Rives?— for,  it  is  a  mere  innuendo, 

Dr  Lushing- 
ton. 


tionibos  oompromlserunt,  promittentes 
86  ilium  acceptaturos  in  eorum  et 
dictaB  Ecclesie  Archiepiscopum,  quem 
dictus  CompromissariuB  sub  legibus 
et  conditionibuB  j)rodicti9,  duxerit 
elegendum  et  providendam.  Et  ponit, 
ut  supra. 

/'tTEM;  Quod  dictus  Compro- 
missarius  onus  compromissi  hujusmodi 
in  se  acceptans,  matura  deliberatione 
apud  se  habita,  Yotom  suum  in  vene* 
rabilem  et  ezimium  yimm  Magistrum 
Mattheum  Parker,  Sacrse  Theologiie 
Professorum,  direxit,  ipsumque  in 
Archiepiscopum  et  Pastorem  Eccle- 
sijie  Cath^ralis  et  Metropoliticse 
Christi  Cantuariensis  prsedictse  juxtaet 
secundum  potestatem  sibi  in  ea  parte 
conoessam  et  compromissionem  prse- 
dictam  elegit,  et  ecclesiss  memoratiB 
de  eodem  providebat.  Et  ponit,  ut 
supra. 

*'  ITEM  ;  Quod  omnes  et  singuli 
dictsB  Ecdesia  Canonici  et  Prel^n- 
darii  in  domo  capitulari  predicta 
time  presentes  plenum  Capitulum 
constituentes,  electionem  per  eundem 
Magistrum  Nicholaum  Wotton,  Com- 
promissarium  antedictum  (ut  prsemlt- 
titur)  factam  acoeptarunt  et  appro- 
barunt,  ac  ratam  et  gratam  habuerunt 
paritur  et  acceptam.  Et  ponit,  ut 
supra. 

''ITEM;  Quod  electio  hujusmodi 

et  pexw>na  electa   die   pnenotato  in 

Ecciesia   Metropolitica   Christi  Can- 

tuariensi   pnedicta,    coram   clero    et 

populo  tunc  in  multitudine   copiosa 

ibidem  oongregatis,  debite  publicatse  et 

declaratce  merunt.   Et  ponit,  ut  supra. 

*'ITEM;  Quod    dictus   Reveren- 

dissimus  Dominus  electus,  hujusmodi 

electioni  de  se  et  persona  sua  (ut  pne- 

mittitur)  factie  et  celebratie,ad  humilem 

petitionem  eorundem  Decani  et  Capi- 

tuli  consentiit,  debitis  loco  et  tempore 

requisitus,  ac  oonsensum  et  assensum 

suos  eidem  prssbuit  in  scriptis  per  eum 

lectis.    Et  ponit,  ut  supra. 

f  '« ITEM  ;     Quod    pnefatus    Ma- 

^  gister  MatthcBUs  Parker,  fiiit  et  est 

vir  providus  et  discretus,  literarum 

aacrarum  eminente    scientia,  vita  et 

moribus  merito  commendatus,  liber ,^t 

r  J   ^L»^  j***^  ^®   legitimo   matrimonio   procreatusj 

»  y  ^  /  ^*  atque  in  setate  legitima  et  in  ordinff^ 

/^^T^kr  *\  ^^cfi^^lo**^   constitutus,  necnon  Deo 

(0^^  i/^-^t^^X-^  J  devotus,  et  Ecclesiss  memoratse  ap- 
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prime  necessarius,  ac  dictsB  Dominp 
nostne  Reginse,  re^oque  suo  et  rei- 
publicflB  fidelis  et  utilis.  Et  ponit,  ut 
supra. 

"  ITEM  ;  Quod  pr»fati  Decanus 
et  Capitulum,  hujusmodi  electionem  et 

girsonam  electam  pnefatse  SerenissimsB 
ominsB  nostras  Reginse,  per  literas 
suas  patentes  sigillo  eorum  communi 
et  capitulari  roboratas,  pro  officii  sui 
debito,  juxta  statutum  hujus  regni 
AnglisB,  significarunt,  et  intimarunt. 
Et  ponit,  ut  supra. 

*'  ITEM  ;  Quod  pnesentato  pro 
parte  Decani  et  Capituli  antedicti 
eidem  Regie  Sublimitati  processu 
electionis  hujusmodi,  eadem  benignis- 
sima  Domina  nostra  Re^na,  pro  sua 
dementia  rcasia,  hujusmodi  electioni  de 
personaprsBlatiyenerabilis  viri  Magistri 
Matthsi  Parker  (ut  pnemittitur)  factae 
et  celebrate,  oonsensum  et  assensum 
suos  regies  gratiose  adJiibuit  et  adhibet, 
illamque  gratam  habet.  Hocque  fuit 
et  est,  etc.    Et  ponit,  ut  siipra. 

*'  ITEM  ;  Quod  dicta  Serenissima 
Domina  nostra  Regina  vobis  Reve- 
rendis  Patribus  ant»lictis  de  assensu 
et  consensu  suis  regiis,  huiusmodi 
electioni  (ut  pnemittitur)  adhibitis  per 
literas  suas  patentes  vobis  inscriptas  et 
directas  non  solum  significavit,  verum 
etiam  earundem  literarum  suarum  pa- 
tentium  serie  vobis  rogando  mandavit, 
quatenus  voe  electionem  pnedictam  et 
eundem  electum  confirmare,  ipsumque 
Episoopalibus  insiginiis  insigmre  et  de- 
corare,  csBteraque  peragere  quae  vestns 
in  hac  parte  incumbunt  officiis  pastor- 
alibus,  iuzta  formam  statuti  in  ea 
parte  editi  et  provisi,  et  literarum  pa- 
tentium  hujusmodi,  velitb  cum  favore. 
Et  ponit,  ut  supra. 

*'  ITEM ;  Quod  pnemissa  omnia 
et  singula  fuerunt  et  sunt  vera,  pub- 
lica,  notoria,  manifesta,  pariter  et  fa- 
moea,  atque  de  et  super  elsdem  labor- 
arunt  et  in  praesenti  laborant  publica 
vox  et  fama,  unde  facta  fide  de  jure 
in  hac  parte  requisita,  ad  quam  facien- 
dam  onert  se  pars  dictorum  Decani  et 
Capituli  promptam  et  paratam  pro  loco 
et  tempore  congruis  et  opportunis, 
petit  eaaem  pars  praefatam  electionem 
et  personam  electam  confirmandam 
fore  decemi,  et  cum  effectu  confirmari, 
juxta  juris  et  statutorum  huius  regni 
AnglisB  ezigentiam,  necnon  et  literarum 
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which  some  persons  have  thought  fit  to  affix  upon  his  conduct 
There  are  other  points  with  regard  to  the  form  of  proceeding,  and 
the  alleged  inconsistency  of  citing  persons  to  appear  and  then  not 
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Dr.  Hampden. 

Judgmont  of 

Dr.Xufthing- 

ton. 


regiarum  commissionaliam  patentiam 
pnedictarum,  vobis  in  hac  parte  direc- 
tarum,  seriem;  curamque,  regimen, 
et  administrationem  Archiepiscopatus 
('antuariensis  eidem  electo  committi ; 
ipsumque  in  realem,  actualem,  et  cor- 
poralem  possessionem  dicti  Archiepis- 
copatus Cantuariensis,  juriumque, 
honorum,  dlsnitatum,  prseeminentiom 
et  pertinentmm  soorum  universorum 
inducendum  et  inthronizandum  de- 
cern!, ulteriusque  fieri  et  statui  in 
pnemissis  adeaconcementibus  quibus- 
cumque  qnod  juris  fuerit  et  rationis, 
snpplendo  defectiis  qaoscunqae  in  hac 
parte  intervenientes,  juxta  mcnltatem 
TobiB  conoessam.  Quae  proponit  et 
fieri  petit  pars  ista  proponens  conjunc- 
tim  et  divisim,  non  arctando  se  ad 
omnia  et  singula  prssmissa  probanda, 
nee  ad  onus  superflus  probationis  de 
quo  protestatur,  sed  quatenus  pioba- 
yerit  in  prsemissis,  eatenus  obtineat  in 
petitis,  juris  beneficio  et  diets  Domins 
nostrs  Regime  gratia  speciali  in 
omnibus  semper  salvis^  vestrum  offi- 
cium,  Domim  Judices  antedicti,  hu- 
militer  implorando. 

»  "EXCELLENTISSnOB,  SERE- 
NISSO(L£,  et  invictissinuB  in  Christo 
Principi,  et  Domins  nostrse,  Domins 
ElizabethiB,  Dei  gratia  Anglis,  Fran- 
ciae,  et  Hibernise  Keginse,  fidei  defensori, 
etc.  Vestri  humiles  et  deroti  Subditi  Ni- 
cholaus  Wottonutriusque  Juris  Doctor, 
Decanus  Ecclesise  Cathedralis  et  Me- 
tropoliticK  Christi  Cantuariensis,  et 
ejui^em  EcclesisB  Capitultun,  omni- 
modas  obedientiam,  fiaem,  et  subjec- 
tiooem,  gratiam  perpetuam  et  felicita- 
tezn  in  eo  per  quem  reees  regnant  et 
priucipes  dominantur.  Ad  vestrse  sere- 
misainue  RegisB  Majestatis  notitiam, 
deducimus  et  deduci  volumus  per 
prassentes,  quod  yacante  nuper  sede 
Archiepiscopali  Cantuariensi  pnedicta 
per  obitiun  bonsememorifB  Reyerendis- 
simi  in  Christo  Patris  et  Domini, 
Domini  Reginaldi  Pole  Cardinalis, 
ultimi  et  immediati  Archieprassulis  et 
Paatoris  ejusdem,  Nos  Decanus  et 
Capitulum  antedicti,  habita  prius 
licentia  yestne  excellentissims  Ma- 
jestatifl,  ne  eadem  Ecclesia  Cathe- 
dralis  et  Metropolitica  per  suam  diu- 
tinam  yacationem  grayia  pateretur 
incommoda,  ad  electionem  futuri  Archi- 


episcopi  et  Pastoris  ejusdem  procederc 
yolentes,  yicesimo  secundo  die  mensis 
Julii  ultimi  praeteriti,  in  domo  nostra 
Capitulari  Ecclesie  memoratse  capitu- 
lariter  conffregati,et  Capitulum  ibidem 
facientes,  diem  Martis,  yidelicet,  pri- 
mum  diem  prsesentis  mensis  Augusti, 
ac  horam  nonam  et  decimam  ante  me- 
ridiem ejusdem  diei,  ac  domum  capi- 
tularem  prtedictam,  cum  continuatione 
et  prorogatione  dierum'et  horarum  ex- 
tunc  sequentium  et  locorum  (si  opor- 
teat)  in  ea  parte  fienda,  nobismetipsis 
tunc  ibidem  pnesentibus,  et  aliis  ejus- 
dem Ecclesiffi  canonicis  et  pnebenda- 
riis  absentibus,  jus,  yoces,  aut  interesse 
in  elcctione  fdturi  Archiepiscopi  Ec- 
clesise memoratie  habentibus  seu  ha- 
bere pratendentibus,  ad  electionem 
futuri  Archiepiscopi  et  Pastoris  prse- 
fatie  Ecclesise,  (diyina  fayente  demen- 
tia) celebrandam  pro  termino  et  loco 
competentibus  pnefiximus  et  assigna- 
yimus.  Ad  quos  quidei;^  diem  horam 
et  domum  capitularem  antedictos, 
omnes  et  singuios  canonicos  praedictie 
Ecclesis,  jus,  yoces,  aut  interesse  in 
hujusmodi  electione  etelecUonis  nego- 
tio  habentes  in  specie,  cseterosque  om- 
nes alios  et  singuios  (si  qui  essent)  qui 
de  jure  seu  consuetudine  in  hac  parte 
jus  et  interesse  habere  prtetenderent 
m  genere,  ad  procedendum  et  procedi 
yi(kndum  nobiscum  in  eodem  electio- 
nis  negotio,  ac  in  omnibus  et  singulis 
actis  usque  ad  finalem  ezpeditionem 
ejusdem,  juxta  morem  antianum  et 
laudabilem  consuetudinem  Ecclesie 
praedictflB  in  hac  parte  ab  antiquo  usi- 
tatoB  et  inconcnsse  obsenratos  legitime 
et  peremptorie,  citandos,  et  eyocandos, 
et  monendos  fore  decreyimus;  et  in 
ea  parte  literas  citatorias  fieri  in  forma 
efficaci,  yalida,  et  assueta,  fecimus : 
necnon  potestatem  et  mandatum  di- 
lecto  nobis  in  Christo  Nicholao  Simp- 
son in  ea  parte  commisimus,  cum  inti- 
matione,  quod  siye  ipsi  sic  citati  in 
hujusmodi  electionis  negotio  die,  hora, 
et  locis  pnedictis  comparuerint  siye 
non,  nos  nihilominus  in  eodem  negotio 
procederemus  et  procedere  intendere- 
mus,  ipsorum  citatorum  absentia  siye 
contumacia  in  aliquo  non  obstante. 
Quo  quidem  die  Martis,  yidelicet, 
primo  die  mensis  Augusti  ady entente, 
inter  hor&s  prius  assignatas,  Nos  De- 
cnnus  et  Capitulum  antedicti  (campana 
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Confinnationof  bearing  tbeiD.  Whj,  no  doubt  ibere  may  be  an  inconsistency  in 
Dr.  Hampden,  these  modes  of  proceeding ;  indeed,  I  tbuik  it  would  be  vain  lo 
Judgment  of     deny  that  such  is  the  case.     Bui  what  are  the  facts?    The  times 
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ad  capitulam  celebrandum  primitus 
pulsata)  domum  capitularem  £ccle8i» 
Cathedralis  prtedictae  ingressi,  et  capi- 
tulum  ibidem  celebrantes,  in  dilecti 
nobis  in  Chruito  Johannis  Incent  No- 
tarii  publici  ac  testium  inferina  nomi- 
natorum  presentiis,  licenliam  vestro 
SerenisaimflB  Regis  Majestatis  supra- 
dictce,  necnon  literas  citatorias  de  qui* 
bus  supra  fit  mentio,  una  cum  certifi- 
catorio  super  ezecutione  earundem  per 
Kicholaum  Simpson  Mandatarium  nos- 
trum antedictum,  coram  nobis  tunc  et 
ibidem  introductas  et  exhibitas  pub- 
lice  pMerlw  fecimus,  Quarum  quidem 
lioentise,  literarum  citatoriarum,  et 
certificatorii  tenores  de  verbo  ad  ver- 
bum  sequuntur,  et  sunt  tales :  ELIZ- 
ABETH Dei  {^atia  AnglisB,  Fran- 
cifie,  et  Hiberni»  Retina,  fidei  de- 
fensor, etc.  Dilectis  if  obis  in  Christo 
Decano  et  Capitulo  Ecclesise  Metro- 
politicsB  Cantuariensis  Salutem.  Ex 
parte  vestra  nobis  est  humiliter  sup- 
plicatum,  ut  cum  ecclesia  pnedicta, 
per  mortem  naturalem  Reverendis- 
simi  in  Christo  Patris  et  Domini  Do- 
mini Resinaldi  Pole,  Cardinalis,  ultimi 
Archiepiscopi  eiusdem,  jam  Tacat,  et 
Pastoris  sit  solatio  destituta,  alium 
vobis  eligendum  in  Archiepiscopum  et 
Pastorem  licentiam  nostram  funda- 
toriam  vobis  concedere  dignaremur; 
Nos  precibus  yestris  in  liac  parte 
faYorabiliter  inclinati,  licentiam  illam 
Yobis  duximus  concedendam ;  rogantes, 
quod  talem  vobis  eligatis  in  Archie- 
piscopum et  Pastorem,  qm  Deo  de- 
votus,  et  regno  nostro  utilis  et  fidelis 
existat.  In  cujus  rei  testimonium 
has  literas  nostras  fieri  fecimus  pa- 
tentes,  teste  meipsa  apud  Westmonas- 
terium,  decimo  octavo  die  Juiii,  anno 
regni  nostri  primo.  NICHOLAUS 
WOTTON  utriusque  juris  Doctor, 
Decanus  Ecclesias  Cathedralis  et 
Metropoliticse  Christi  Cantuariensis, 
et  ejusdem  Ecclesiss  Capitulum,  Di- 
lecto  nobis  in  Christo  Nicholao  Simp- 
son, Clerico,  Salutem.  Cum  Sedes 
Archiepiscopalis  Cantuariensis  j^rse- 
dicta  per  obitum  Reverendissimi  in 
Christo  Patris  et  Domini,  Domini  Re- 
ginald! Pole  Cardinab's,  ultimi  Archie- 
piscopi ejusdem,  jam  vacat,  et  Archie- 
prsesulis  sive  Pastoris  solatio  destituta 
existit,  Nos  Decanus  et  Capitulum  pne- 
dicti,  in  domoc  epitulari  Ecclesiss  an- 


tedicte,  die  subscripto,  tAque  ad 
effectum  infrascriptum,  (licentia  regia 
primitus  habita  et  obtenta)  capitu- 
lariter  congregati,  et  capitulum  fa- 
cientes,  ne  Archiepiscopatus  pnedicta 
sue  vacationis  diutius  deploraret  in- 
commoda,  nobismetipsis  pro  tunc  prs- 
sentibus,  ac  omnibus  aiiis  canonicis 
ejusdem  Eoclesis  tunc  absentibus,  jus 
et  voces  in  electione  futuri  Archiepis- 
copi ejusdem  ecdesiie  habentibus, 
diem  Martis,  videlicet,  primum  diem 
proxime  sequentis  mensis  Augusti,  ac 
noram  nonam  et  decimam  ante  meri- 
diem ejusdem  diei,  et  domum  capitu- 
larem pnedictam,  cum  continuatione 
et  prorogatione  dierum  et  horanim 
extunc  sequentium  (si  oporteat)  in 
ea  parte  fienda,  ad  electionem  futuri 
Archiepiscopi  pnefatas  ecclesisB  (Deo 
favente)  celebrandam  pro  termino  et 
loco  competentibus  prtefiximus  et  as- 
signavimus ;  necnon  ad  diem,  horam, 
et  locum  predictos  omnes  et  singulos 
ipsius  Ecclesiffi  Cathedralis  et  Metro- 
politicae  Christi  Cantuariensis  canoni- 
COS  et  prsebendarios,  tam  pnesentes 
quam  absentes,  jus  et  voces  in  hujus- 
modi  electione  et  electionis  negotio 
habentes,  ad  facienda,  exercenda  et 
expedienda  omnia  et  singula  que  circa 
electionem  hujusmodi  in  ea  parte  ne- 
cessaria  fuerint,  sen  de  jure  aut  con- 
suetudine  ecclesise  praedicts  vel  hujus 
indyti  regni  Anglise  statutis  quomo- 
dolibet  requisita,  usque  ad  nnalem 
eiusdem  negotii  expeditionem  inclu- 
sive, per  citationes,  literas,  sive  sche- 
dulas  in  stallis  prsebendarum  suarum, 
juxta  morem  prsteriti  temporis,  ac 
statuta  et  laudibiles  consuetudines 
ecclesise  prsedicte  hact^ius  ab  antiquo 
in  ea  parte  usitatas  et  observatas,  iid£- 
gendas, '  et  ibidem  dimittendas,  per- 
emptorie  citandos  et  monendos  fore 
decrevimus,  justitia  mediante;  Tibi 
igitur  committimus  et  mandamus  tenore 
prtesentium,  quatenus  cites  sen  dtari 
facias  peremptorie  omnes  et  singulos 
pnefataa  Ecclesise  Cathedralis  et  Me- 
tropoliticse Christi  Cantuariensis  Ca- 
nonicos  prsebendatos  in  stallis  eorum 
in  choro  ejusdem  Ecclesife  (citationi. 
bus.  Uteris,  et  schednlis  in  ipsis  stallis 
publice  affixis  et  ibidem  dimissis) ; 
Quos  nos  etiam  tenore  prsesentium  sic 
citamus,  quod  compareant  et  eorum 
quilibet  compareat  coram  nobis,  prse-^ 
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when  this  Statute  was  passed  were  times  when  we  were  emei^ing  Confirmationof 
from  the  power  of  the  Papacy  into  the  freedom  of  the  Reformation,  ^^'  Hampdeiu 
and  when  the  practice,  and  I  am  sorry  to  say  the  principles,  too.  Judgment  of 

Dr.  Iiuahing* 


ton. 


dicto  primo  die  mensis  Augusti,  in 
domo  capitulari  pnedicta,  et  inter 
horam  nonam  et  decimam  ante  meri- 
diem ejusdem  diet,  cum  continuatione 
et  prorogatione  dierum  et  horarum 
extunc  sequentium,  (si  oporteat^  in 
ea  parte  fienda  in  preefatae  electionis 
negotio,  et  in  singulis  actis  ejosdem, 
U8(jue  ad  finalem  dicti  negotu  expe- 
ditionem  inclasive  fiendam,  legitime 
pTocessuri,  et  procedi  visuri,  csete- 
raque  omnia  et  singula  alia  facturi, 
anbituri,  et  audituri,  quae  hujusmodi 
electionis  negotii  natura  et  qualitas 
de  se  exigunt  et  requirunt.  Inti- 
mando  nimlominus  citatis  praedictis 
omnibus  et  singulis  harum  serie,  quod 
sive  ipfli  juxta  efiectum  citationis 
hujusmodi,  die,  hora,  et  loco  prsedictis 
nobiscum  comparuerint  sive  non,  nos 
tamen  eisdem  die,  hora,  et  loco,  in 
dictae  electionis  negotio,  usque  ad 
finalem  expeditionem  ejusdem  inclu- 
sive procedemus,  prout  de  jure  et 
consuetudine  fuerit  procedendum, 
eorum  sic  citatorum  absentiis  sive 
contumaciis  in  aliquo  non  obstantibus. 
£t  quid  in  praemissis  feceritis,  nos 
dictis  die,  hora,  et  loco  debite  certifi- 
care  cures  una  cum  praesentibus. 
Datum  in  domo  nostra  capitulari,  vi- 
cesimo  secnndo  die  Mensis  Julii 
Anno  Domini  Millesimo  quingente- 
sixno  quinquagesimo  nono.  YENE- 
RABILIBUS  et  eximiis  yiris  Ma- 
^tris  Nicholao  Wotton,  utriusque 
juris  Doctori,  Decano  Ecclesia  et 
MetropoliticsD  Christi  Cantuariensi:), 
et  ejusdehi  Ecclesias  Capitulo,  vester 
htmulis  et  derotus,  Nicnolaus  Simp- 
aoo,  Clericus,  vester  ad  infraacripta 
Mandatarius  rite  et  legitime  depu- 
tatus,  onmimodas  reverentiam  et  ooe- 
dientiam  cum  obsequii  exhibitione 
tantis  viris  debitas.  Mandatum  ves- 
trum  reverendum  prassentibus  an- 
nexum  vigesimo  secundo  die  Mensis 
Julii  ultimi  praeteriti  humiliter  recepi 
exequendum.  Cujus  auctoritate  et 
▼igore,  dicto  vigesimo  secundo  die 
Julii,  per  affixionem  dicti  vestri 
Mandati  in  Stallo  vestri  pnefati  Do- 
mini Decani  infra  chorum  ejusdem 
Scdesiae  Cathedralis  et  Metropoliticie, 
atone  per  affixionem  citationum  sche- 
dmarum  in  singulis  stallis  canoni- 
ooTum  et  praebendariorum  dictae  ec- 
clesiae,  juxta  vim,  form  am,  et  effectum 


Mandati  vestri  citatorii  hujusmodi 
publice  affixarum,  et  ibidem  dimissa- 
rum,  omnes  et  singulos  canonicos  pra- 
bendas  in  dicta  ecdesia  obtinentes,  in 
electjone  futuri  Archiepiscopi  ejusdem 
Ecclesiae,  jus,  voces,  et  interesse  ha- 
bentes,  aut  habere  praetendentes,  per- 
emptorie  citari  feci,  quod  comparerent 
et  eorum  quilibet  compareret  coram 
vobis,  die,  hora,  et  loco  in  Mandato 
vestro  reverendo  pnedicto  apecificatis, 
una  cum  continuatione  et  prorogatione 
dierum  et  horarum  (si  oporteat)  extunc 
sequentium,  vobiscum  tunc  et  ibidem 
in  hujusmodi  electione  et  electionis 
negotio,  juxta  juris  exigentiam,  et 
dictad  ecclesisB  Uathedralis  consuetu- 
dines  processuri  et  procedi  visuri, 
usque  ad  finalem  expeditionem  ejus- 
dem inclusive,  ulteriusque  facturi  in 
ea  parte  quod  tenor  et  efiectus  dicti 
vestri  Mandati  de  se  exigunt  et  re- 
quirunt. Intimando  insuper,  et  inti- 
mari  feci,  eisdem  sic  citatis,  quod  sive 
ipsi  dictis  die,  hora,  et  loco  vobiacum 
comparueriunt  sive  non,  vos  nihiloroi- 
nus  eisdem  die,  hora,  et  loco,  cum  con- 
tinuatione et  prorogatione  dierum  et 
horarum  hujusmodi,  extunc  sequen- 
tium juxta  juris  exigentiam  et  prs- 
teriti  tempons  observantiam,  in  hujus- 
modi electionis  negotio  procedere  in- 
tenditis,  ipsorum  citatorum  contu- 
macia  absentiaque  sive  negligentia  in 
aliquo  non  obstantibus.  Et  sic  Man- 
datum  vestrum  praedictum  in  forma 
mihi  demandata,  debite  exequi  feci  et 
causavL  Nomina  vero  et  cognomina 
praedictorum  Canonicorum  (ut  prae- 
mittitur)  citatorum  inferius  descri- 
buntur.  In  cuius  rei  testimonium 
sigillum  venerabilis  viri  Officialis  Do- 
mmi  Archidiaconi  Cantuariensis  prae- 
sentibus  apponi  procuravi.  Et  nos 
officialis  antedictus  ad  specialem  ro- 
gatum  dicti  certificantis  sigillum  nos- 
trum hujusmodi  pnesentibus  appo- 
suimus.  Datum,  quoad  si^Ui  appen- 
sionem,  primo  die  Mensis  Augusti 
Anno  Domini  Milessimo  quingentesimo 
quinquagesimo  nono.  Mr.  Johannes 
Milles,  Mr.  Arthurus  Sentle^er,  Mr. 
Hugo  TumebuU,  Mr.  Richardus 
FawcQt,  Mr.  Radulphus  Jackson, 
Mr  Robertus  Collins,  Mr.  Johannes 
Knight,  Mr.  Willielmus  Darrell,  Mr. 
Thomas  Wood,  Mr.  Nicholaus  Harpes- 
feld,    Mr.    Johannes   Butler.     QuI- 
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CASE   OF  DR.  HAMPDEN 


Confirmation  of  vacillated ;  and  is  there  any  wonder  that  a  sovereign  upon  this 
Dr.  Hampden,  throne,  in  those  times,  should  be  anxious  to  retain  the  ancient  form, 
though  at  the  same  time  anxious  to  engross  into  his  own  hands  the 
real  power  ?    I  shall  follow  this  up  no  further  than  by  expressing 


Judgment  of 
Dr.  I.ushing. 
ton. 


BUS   omnibus  et  singulis  pnemissis 
sic  ^estis    et    expeditis,  omtubusque 
et    singulis    pnedictse    ecdesiie    Ca- 
nonicis,  jus   et  voces   in    hiyusmodi 
electione  et  electionis  neffotio  nabenti- 
bus  seu  habere  pnetenctentibus  *Iegi- 
time  et  peremptorie  ad  eosdem  diem, 
horam,  et  locum  citatis  ad  foras  diets 
domus    capitularis  publice    prtcconi- 
zatis,  comparentibus  personafiter  una 
nobiscum  oicto  Decano,  Maffistris  Jo- 
hanne     Milles,    Arthuro    Scutleffer, 
Willielmo  Darrell,  et  Johanne  BuUer, 
pnefatie  Ecclesias  Cathedralis  et  Me- 
tropoliticse  Christ!  Cantuariensis  Ca- 
nonicis  et  Prebendariis,  Nos  Decanus 
et  Capitulum  antedicti  sic  capitula- 
riter  congregati  pnenominatum   Jo- 
hannem    Incent   notarinm   publicum 
in  actorum  scribam  electionis  pnedictsB 
assumpsimus ;  necnon  Magistrum  Jo- 
hannem  Armerar  Clericum,  et  Gilbert- 
um  Hide  generoeum  in  testes  ejusdem 
electionis   negotii   et  agendorum  in 
eodem   personaliter   tunc    pnesentes 
elegimus,  et  eos  rogayimus  nobiscum 
ibidem  remanere.    £t  moz  nos  Ni- 
cholaus  Wotton  Decanus   antedictus 
de  consensu  dictorum  Canonicorum  et 
Pnebendariorum    pnedictorum    tunc 
pnesentium    in    hujusmodi  electionis 
neg6tio  procedentes,  omnes  et  sin^- 
los  alios  Canonicos  et  Prsbendanos, 
ad    eosdem  diem,  horam,  et    locum 
citatos,    publice  alta  voce  ut  supra 
prsBConizatos,  dlu  expectatos,  et  nuUo 
modo    comparentes    pronunciavimus 
contumaces,  et  in  pcenam  contumacia- 
rum  suarum  hujusmodi,  ad  ulterioni 
in  dicto  electionis  negotio  proceden- 
dum  fore  decrevimus,  eorum  absentia 
sive   contumacia  in  aliquo    non  ob- 
stante— in  scriptis  per  nos  sub  hujus- 
modi   verborum    tenore   lectis.     IN 
DEI  NOMINE  AMEN.    Nos  Ni- 
cholaus  Wotton,  utriusque  iuris  Doc- 
tor, Decanus  Ecclesiie  Cathedralis  et 
Metropolitic89    Christi  Cantuariensis, 
de  unanlmi  assensu  et  consensu  Capi- 
tuli  ejusdem  Ecclesiae,  omnes  et  sin- 
gulos  Canonicos  et  Frebendarios  Ec- 
clesiie  memoratse    ad    hos    diem  et 
locum    ad   procedendum   in   neffotio 
electionis  futuri  Archiepiscopi  et  Pas- 
toria   Ecclesias  Cathedralis  prsedicts 
juxta    morem   prteteriti  temporis  in 
eadem  Ecclesii  usitatum  et  observatum 
legitime  et  peremptorie  citatos,  publice 


prseconixatos  diu,  videlicet,  in  horam, 
locum,  et  tempus  rite  assignatoa,  ex- 
pectatos et  niillo  modo  comparentes, 
pronunciamus  contumaces,  et  in  pcenam 
contumaciarum  suarum  hujusmodi  et 
eorum  cujuslibet  decemimus  jus  et 
potestatem  procedendi  in  hujusmodi 
electionis  negotio  ad  alios  canonicos 
comparentes  spectare  et  pertinere,  et 
ad  ulteriora  in  eodem  electionis  negotio 
procedendum  fore  ipsorum  citatorum 
et  non  comparentium  absentia  sive  con- 
tumacia in  aliquo  non  obstante.  HIS 
EXPEDITIS,  Nos  Nicholaus  Wot- 
ton, Decanus  antedictus  de  consimi- 
libus  consensu,  assensu,  et  voluntate 
eorumde  Canonicorum  et  Pnebendari- 
orum  tunc  pnesentium,  quasdam  Mo- 
nitionem  et  protestationem  in  scriptis 
simul  redactas  et  conoeptas  fecimus  et 

gublice  lesebamus  tunc  et  ibidem  sub 
ujusmodi  sequitur  verbarum  tenore. 
IN  DEI  NOMINE  AMEN.  Nos  Ni- 
cholaus Wotton  utriusque  Juris  Doc- 
tor, Decanus  Ecclesise  Cathedralis  et 
Metropoliticse  Christi  Cantuariensis, 
vice  nostra,  ac  vice  et  nomine  omnium 
et  singulorum  canonicorum  et  confra- 
trum  noetrorum  hie  jam  prsesentitim, 
monemus  omnes  et  singulos  suspensos, 
excommunicatos,  et  interdictos  (si  qui 
forsan  inter  nos  hie  jam  sint)  ^ui  de 
jure  seu  consuetudine  aut  quavis  alia 
occasione,  seu  causa,  in  pnesenti  elec- 
tionis neeotio  interesse  non  debent, 
quod  de  nac  domo  capitulari  statim 
jam  recedant,  ac  nos  et  alios  de  pne- 
senti Capitulo,  ad  quos  jus  et  potestas 
eligendi  pertinet  libere  eli^re  per- 
mittant,  protestando  omnibus  via, 
modo,  et  juris  forma  melioribus  et 
efficacioribus  quibus  melius  et  effica- 
cius  possumus  et  debemus  nomine 
nostro  ac  vice  et  nomine  omnium  et 
singulorum  Canonicorum,  Pnebendari- 
orum,  et  confratrum  nostrorum  pne- 
dictorum hie  jam  prsesentium,  quod 
non  est  nostra  nee  eorum  voluntas 
tales  admittere,  tanquam  jus,  voces,  et 
interesse  in  hujusmodi  dectione  ha- 
bentes,  aut  procedere  vel  eligere  cum 
eisdem.  Immo  volumus  et  volunt  quod 
voces  talium  (si  qum  postmodum  re- 
periantur,  quod  absit,  in  hujusmodi 
electioni  intervenisse)  nulli  prsestent 
auxilium,  nee  afferant  alicui  nocumen- 
tum,  sed  prorsus  pro  non  receptis, 
et  non  habitis,  nullisque  et  invalidis 
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my  conviction,  as  one  of  the  Commissioners, — without  saying  that  Con6rniat!onof 
any  one  would  incur  the  penalty  of  prtBmunire^ — ^that  I  conceive  it  ?[•  Hampden, 
my  duty  to  refuse  to  allow  the  appearance  which  is  now  offered,  and  Judgment  of 
to  proceed  to  the  confirmation  of  Dn  Hampden.  Dr.  J^ushing- 


penituB  et  omnino  habeantur  et  cen- 
seantur;  Canonioos  yero  omnes  pne- 
sentes  pro  pleno  Capitulo  Ecctesiss 
pnedictse  habendos  et  cenfiendos  fore 
debere  pronunciamus  et  declaramus 
in  hia  acriptis.  CONSEQUENTER 
yero  declarato  publice  per  nos  Ni- 
cholaum  Wotton  antedictum  Deca- 
num  Capitulo  (Quia  propter  diver- 
sas,  etc.)  ezpositbque  per  nos  tribus 
modis  electionis,  cunctisque  canonicis 
tunc  prsesentibus  publice  percontatis, 
secundum  quern  modum  sive  quam 
viam  illarum  trium  in  dicto  capitulo 
(quia  propter  diversas,  etc.)  compre' 
hensarum  in  hujusmodi  electionis  ne- 
gotio  procederevoluerint|Nos  Decanus 
et  Capitulum  antedicti  de  et  super 
forma  electionis  hujusmodi,  ac  per 
qoam  yiam  sive  formam  fuerit  nobis 
procedendum  ad  electionem  futuri 
Archiepiscopi  EccIesicB  Cathedralis  et 
Metropoliticffi  Christi  Cantuariensis 
prsedictae  diligenter  tractavimus ;  et 
tandem  nobis  Decano  et  Canonicis 
antedictis  (ut  prsefertur)  tunc  ibidem 
praesentibus,  et  Capitulum  in  ea  parte 
lacientibus  visum  est  et  placuit  nobis 
Decano,  ac  omnibus  et  singulis  supra- 
dictis,  nuUo  nostrum  discrepante  seu 
contradicente,  per  viam  seu  formam 
compromissi  in  hujusmodi  electionis 
negotio  procedere,  ac  tunc  et  ibidem 
in  venerabilem  virum  Magistrum  Ni- 
cholaum  Wotton,  Decanum  antedic- 
tum, sub  certis  expressatis  legibus  et 
conditionibus,  ita  quod  dictus  com- 
promissarius  priusquam  h  domo  Ca- 
pitulari  prsedicta  recederet,  et  ante- 
quam  capitulum  hujusmodi  solvere- 
tur,  unum  yirum  idoneum  in  Archie- 
piscopum  et  Pastorem  Ecclesi»  me- 
moratse  eligeret,  compromisimus ;  pro- 
mittentes  nos  bona  fide  ilium  accepta- 
turos  in  nostrum  et  dictae  EcclesisB 
Archiepiscopum,  quem  ipse  Compro- 
missarius  sub  modo  et  forma  prasnota- 
tis  duxerit  eligendum  et  proyidendum. 
HISQUE  in  hunc  modum  dispositis, 
praefatus  Magister  Nicholaus  Wotton, 
Compromissarius  antedictus,onus  com- 
promissi hujusmodi  in  se  acceptans, 
▼Ota  sua  in  venerabilem  vurum  Magis- 
trum Matthaeum  Parker,  Sacrae  Theo- 
logise  Professorem,  juzta  et  secundum 
potestatem  sibi  in  nac  parte  factam  et 
concessam,  ac  compromissionem  prae- 
dictam  direxit,  ipsumque  in  Archie - 


piscopum  et  Pastorem  ejusdem  Eccle- 
siae  elegit,  et  Ecclesiae  praedictae  de 
eodem  providebat,  prout  in  schedula 
tenorem  et  formam  compromissi  elec- 
tionis et  provisionis  prasdictse  conti- 
nente,  per  eundem  Maeistrum  Ni- 
cholaum  Wotton  publice  lecta,  (cujus 
tenor  de  yerbo  in  verbum  sequitur) 
dilucidius  continetur.  IN  DEi  NO- 
MINE AMEN.  Cum  yacante  nuper 
sede  Archiepiscopali  Cantuariensi,  per 
obitum  bonas  memoriae  Reverenais- 
simi  in  Christo  Patris  Domini  Re- 
ginald! Pole  Cardinalis,  ultimi  Ar- 
chiepiscopi et  Pastoris  ejusdem,  yo- 
catis  et  legitime  pnemouitis  ad  electio- 
nem fttturi  Archiepraesulis  dictae  sedis 
omnibus  et  singulis,  qui  de  jure  yel 
consuetudine  dictae  Ecclesice  ad  elec- 
tionem hujusmodi  fuerint  evocandi,  ac 
omnibus  qui  debuerint  aut  potuerint 
hujusmodi  electionis  negotio  commode 
interesse,  in  domo  Capitulari  antefatas 
Ecclesiae,  termino  ad  dictam  electionem 
celebrandam  pr»fixo  et  assignato,  pre- 
sentibus  et  capitulariter  congregratis, 
placuerit  Decano,  omnibusque  et  sin- 
gulis ejusdem  EcdesifB  Capituli,  ne- 
mine  contradicente  vel  discrepante, 
per  yiam  seu  formam  compromissi,  de 
futuro  sedis  praedictae  Archiepiscopo 
proyidere,  ac  mihi  Nicholao  Wotton 
Ecclesiae  Cathedralis  et  Metropolitica 
Christi  Cantuariensis  praedictte  De- 
cano, jus  et  vocem  in  hujusmodi  elec- 
tionis negotio  habenti,  compromissario 
in  hac  parte  specialiter  et  legitime 
electo  plenam  et  liberam  dedermt  et 
concesserint  potestatem,  auctoritatem, 
et  mandatum  speciale,  die  isto,  ante- 
quam  ab  hac  domo  capitulari  recede- 
rem  ac  recederent,  et  capitulo  durante 
personam  habilem  et  idoneam  in  Archi- 
episcopum  et  Pastorem  dictas  Ecclesise, 
et  eidem  proyidendi  prout  ex  tenore 
dicti  compromissi  manifeste  liquet  et 
apparet ;  Ego  Nicholaus  Wotton  De* 
canus  antedictus,  onus  compromissi 
hujusmodi  acceptans  in  yenerabilem 
vimm  Magistrum  Matthaeum  Parker, 
Sacrse  Theologife  Professorem,  yota 
mea  dirigens,  yirum  utique  proyidum 
et  discretum,  literarum  scientia,  yita, 
et  moribus  merito  commendatum,  libe- 
rum,  et  de  legitime  matrimonio  pro- 
creatum,  atque  in  aetate  legitima  et  or- 
dini  sacerdotali  constitutum,  in  spiritu- 
alibus  et  tcmporalibus  plurimum  cir- 
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Confirmation  of      Sir  John  DodsoTi.     I  have  only  to  express  my  entire  concurrence 

^-'-.  *"^_^1  ^^^^  ^^^  ^^^^  of  the  case,  as  taken  by  my  learned  brothers. 
Sir  John  The  ViCAR  General.    Let  the  registrar  proceed  to  the  business 

according  to  the  usual  form. 


Dodson. 


cumspectum,  scientem,  yolentem,  et 
yalentem  jura  et  llbertates  dictie  £c- 
clesisB  tueri,  et  defendere,  vice  mei, 
viceque,  loco,  et  nomine  totius  Capi- 
tuli  ejusdem  Ecclesise,  pnedictum  ye- 
nerabilem  yirum,  Magistrum  Matths- 
um  Parker,  preemissorum  meritorum 
suorum  intuitu,  in  Archiepiscopum  et 
Pastorem  ejusdem  Ecclesiae  Cathe- 
dralis  et  Metropoliticte  Christi  Can- 
tuariensis,  infra  tempus  mihi  ad  hoc 
datum  et  assignatum,  eligo  in  com- 
muni,  et  eidem  ecclesiae  provideo  de 
codem  in  his  scriptis.  DEINDE 
nos  Decanus  et  Capitulum  ante- 
(licti  prefatam  elect ionem  et  per- 
sonam electam,  utpote  rite  factam  et 
celebratam  obviis  ulnis  amplexantes, 
ac  earn  ratam,  gratam,  et  firmam  ha- 
bentes,  eundem  Magistrum  Matthffium 
Parker,  electum  in  Archiepiscopum  et 
Pastorem  prsfatse  Ecclcsise,  quatenus 
in  nobis  fuit  aut  est,  acceptayimus,  et 
elect  ionis  hujusmodi  approbavimus. 
CONSEQUENTER  vero,  Nos  Deca- 
nus ct  Capitulum  antedicti,  prfefato  Ma- 
gistro  Willielmo  Darrell  potestatem 
uedimus  et  concessimus,  electionem 
nostram  hujusmodi  et  personam  elec- 
tam clero  et  populo  palam  publicandi, 
declarandi,  et  manifestandi  prout 
moris  est,  atque  in  similibus  de  nsu 
laudabili  fien  assolet.  POSTREMO 
yero,  nos  Decanus  et  Capitulum  an- 
tedicti, domum  nostram  capitularem 
antedictam  egredientes,  et  Chorum  ec- 
clesise  memoratse  intrantes,  Hymnum, 
Te  Deum  laudamus,  in  Sermone  An- 
glico  per  ministros  Chori  solenmiter 
decantari  fecimus.  Quo  peracto,  prse- 
fatus  Magister  WiUielmus  Darrell, 
juxta  potestatem  sibi  elargitam,  mi- 
nistris  ejusdem  ecclesiae  ac  plebi  tunc 
coadunatfie,  electionem  nostram  hujus- 
modi et  personam  electam  yerbo 
tenus  publicavit,  et  denunciayit,  ac 
declarayit.  QUiE  OMNIA  et  sin- 
gula nos  Decanus  et  Capitulum  ante- 
dicti, pro  officii  nostri  debito  yestrse 
Serenissimse  Majestati  sub  serie  in 
Domini  elect!,  hoc  processu  inserta,  duximus  sieni- 
ficanda ;  eidem  majestati  yestrae  nu- 
militer  et  obnixe  supplicantes,  qua- 
tenus electioni  nostras  hujusmodi  sic 
(ut  pnemittitur)  factas  et  celebratae, 
consensum  et  assensum  yestros  regies 
adhibere,  et  eandem  confirmari  facere 
et  mandare  dignetur  yestra  exccUcn- 


•  Instrnmen 
turn  super 
consensu 


tissima  Majestas,  ut  (Deo  Optimo 
maximo,  bonorum  omnium  lamtore, 
fayente  et  opitulante)  dictua  electus 
et  confirmatus  nobis  preesse  yaleat, 
utiliter  pariter  et  prcxdesse;  ac  nos 
sub  eo  et  ejus  regimine  bono  possu- 
mus  Deo  in  dicta  Ecclesia  muitare. 
ET  UT  de  praemissorum  yeritate, 
yestrae  Clementissimae  Majestati  abun- 
de  constare  possit,  nos  Decanus  et 
Capitulum  antedicti  pnesentem  Elec- 
tionis  nostrse  processum,  si^o,  nomine, 
et  cognomine  ac  subscriptione  Kotarii 
publici  subscripti  signan  et  subscribi, 
nostrique  sigilli  communis  appensione, 
jussimus  et  fecimus  communiri.  Acta 
m  Domo  nostra  capitulari  pnedicta, 
prime  die  mensis  Augusti,anno  Domini 
millesimo,  quingentesimo  quinquagcsi- 
mo  nono. 

"ET  EGO,  JOHANNES  IN- 
CENT,  Cantuariensis  Dioecesis  pub- 
licus  suprema  auctoritate  regia  No- 
tarius  in  pnesenti  electionis  negotio, 
in  actorum  scribam  assumptus  et  de- 
putatus.  Quia  omnibus  et  smgulis  actia 
ejusdem  electionis,  dum  sic,  (ut  pr«- 
mittitur)  sub  anno  Domini,  mense, 
die,  hora,  et  loco  pnedictis  agebantur 
et  fiebant,  una  cum  testibus  de  qui- 
bus  in  prsBsenti  processu  fit  mentio, 
pnesens  personaliter  interfui,  eacjue 
onmia  et  singula  sic  fieri  yid^  sciyi, 
et  audiyi,  atque  in  notaa  sumpsi; 
ideo  hoc  pnesens  publicum  electionis 
decretum,  siye  processiim,  manu  mea 
propria  fideliter  scriptum,  exinde  con- 
feci,  atque  in  banc  publicam  et  authen- 
ticam  formam  redegi,  ac  nominis  et 
cognominis  meorum  adjectione  sub- 
scripsi,  necnon  signo  meo  solito  et  con- 
sueto  signayi,  unacum  appensione  si- 
gilli commimis  dictorum  Decani  et 
Capituli,  in  fidem  et  testimonium 
omnium  et  singulorum  pnemissorum 
rogatus  specialiter  et  inquisitus. 

♦"IN  DEI  NOMINE  AMEN.  Pre- 
sentis  publici  Instrumenti  serie,  cunctis 
eyidenter  appareat  et  sit  notum,  Quod 
anno  Domini  millesimo  quingentesimo 
quinquagesimo  nono,  mensis  yero 
August!  die  sexto  in  quodam  inferiori 
coenaculo  infra  manerium  Archiepiscopi 
Cantuarienses  apud  Lambehith  Winto- 
niensis  Dioecesis  notarie  sito  et  situato 
in  meique  Notarii  publici  subscripti, 
ac  testium  inferius  nominatorum  prK- 
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Mr.  Underwood.     I  accuse  the  contumacy  of  all  and  singular  Confirmation  of 
persons  cited,  intimated,  publicly  called,  and  not  appearing ;  and,  in  Pf-  Hampden. 

pain  of  such  their  contumacy,  pray  that  they  and  every  of  them  be  Opposen  ac- 
cused of  contu- 


sentiiB,    venerabiles    et    eximii    yiri, 
Magister  Williemus  Darrell,  ClericuSf 
Canonicus  et  Prebendarius  Ecclesias 
Catfaedralis  et  MetropoliticaB  Christ! 
CaDtuaricnsis,    et    Anthonius    Huse 
Armiger,  realiter  exhibuerunt  quod- 
dam   procuratorium  Bigillo   communi 
et   capitulari    (ut   appamit)   yenera- 
bilium  virorum  dominorum  Decani  et 
Capitnli  Ecclesiie  Cathedralis  et  Me- 
tropolltics  Christ!  Cantuariensis  pne- 
dicts    sigillatum,    eisdem    Magistris 
WilUelmo     et     Anthonio,     ac     mihi 
Johanni  Incent  notario  publice  sub- 
scripto  conjonctim  et  divisim  factum, 
et  se  partem  pro  eisdem  Decano  et 
Capituio  fecerunt,  ac  nomine  procura- 
tono  eomndem  prsesentarunt  yenera- 
b!l!  et  eiumio  yiro  Magistro  Matthieo  * 
Parker,  Sacne  Theologies  Professor!, 
tunc  et  ibidem  personaliter  prsesenti, 
processum  electionis  de  ipso  et  ejus 
persona  in  Archiepiscopum  et  Pasto- 
rem  Ecclesise  Cathedralis  et  Metropoli- 
t!c8s  Christ!    Cantuariensis  pnedictse 
factae  et  celebratse,  in  et  sub  formis 
originalibus     ejusdem ;     eundemque 
Magistrum  Matthieum  Parker  instan- 
ter  rogarunt  et  requiserunt,  quatenus 
eidem  election!  de  ipso  et  ejus  persona 
(ut  pnemittitur)  ractae  et  celebrate 
consentire    dignaretur:    dicto    electo 
asserente,  quod  licet  se  tanto  munere 
indignum   judicaret,  tamen   ne    ipse 
diyinse  yolnntat!  resistere  ac  Sereniss!- 
msB  Dominae    nostne    Regime  bene- 
placits  (quie  ipsum,  licet  indignum, 
pnefatis  Decano  et  Capituio  commen- 
dare  dignata  est)  minime  obtemperare 
Tideretur,  election!  hujuamod!  consen- 
tiebat,  ac  consensum  et  assensum  suos 
eidem  pnebuit   in  scriptis  per  eum 
lectis,  tenorem  qu!  sequitur  de  yerbo 
in  yerbum  in  se  complectentibus.    IN 
DEI  NOMINE  AMEN.    Ego  Mat- 
thaeus  Parker,  Sacrae  Theologiae  Pro- 
fessor, in  ordine  Sacerdotal!,  atque  in 
etate  legitima  constitutus,  ac  in  et  de 
l^^o     matrimonio     procreatus,    in 
Archiepiscopum  et  Pastorem  Ecclesiae 
Cathedralis  et  MetropoliticaB  Christ! 
Cantuariensis  rite  et  legitimas  nom!- 
natus  et  electus,  ad    consentiendum 
bujusmod!  election!  de  me  et  persona 
mea  in  hac  parte  factae  et  celebratae, 
ex  parte  et  per  partem  yenerabilium 
Tirorum  Decani  et  Capituli  ejusdem 
Ecclesiae  cathedralis  et  metropoliticae 


macy. 

instanter  rogatus  et  requisitus,  Dei 
Omnipotentis  dementia  fretus,  elec* 
tion!  hujusmodi  de  me  et  persona  mea 
sic  (ut  pnemittitur)  factae  et  celebratae, 
ad  honorem  Dei  Omnipotentis  Patris, 
Filii,  et  Spiritus  Sancti,  consentio, 
eidemque  consensum  et  assensum 
meos  semel  atque  iterum  rogatus  et 
interpellatus  praebeo  in  his  scriptis. 
Super  quibus  omnibus  et  singulis 
praemissis  tam  ipse  electus  quam  prae- 
nominati  Magistri  Willielmus  Darrell 
et  Anthonius  Huse  Procuratores  ante- 
.dict!  me  eundem  Notarium  publicum 
subscriptum  sib!  unum  yel  plura 
publicum  seu  publica  instrumentum 
siye  instrumenta  conficere,  ac  testes 
inferius  nominatos  testimonium  exinde 
perhibere  instanter,  respective  roga- 
runt et  requiserunt.  Acta  fuerunt 
haec  omnia  et  singula  prsemissa,  prout 
suprascribuntur  et  recitantur,  sub 
anno  Domini,  mense,  die,  et  loco 
praedictis,  praesentibus  tunc  et  ibidem 
Kichardo  Tavemer  Armigero,  Johanne 
Baker  generoso,  Radulpho  Jackson  et 
Andrea  Peerson,  clericis,  testibus  ad 
praemissa  yidenda  audienda  et  testifi- 
canda  rogatis  et  specialiter  requisitis. 
«ET  EGO  Johannes  Incent  Cantua- 
riensis Dicecesis  publicus  sacra  et  su- 
prema  auctoritate  regia  notarius,  quia 
praemissis  omnibus  et  singulis,  dum  sic 
(ut  pnemittitur)  sub  anno  Domini, 
mense,  die,  et  loco  praedictis  agebantur 
et  fiebant,  una  cum  praenominatis  tes- 
tibus praesens  personaliter  interfui, 
eaque  omnia  et  singula  sic  fieri  yidi, 
sciyi,  et  audiyi,  atque  in  notam  sumps! ; 
ideo  hoc  pnesens  publicum  Instrumen- 
tum manu  mea  propria  fideliter  scrip- 
tum  exinde  confeci,  subscripsi,  et  pub- 
licayi,  atque  in  hanc  publicam  et 
authenticam  formam  redegi,  signoque, 
nomine,  cognomine,  et  subscriptione 
meis  solitis  et  consuetis  signayi,  in 
fidem  et  testimonium  omnium  et  sin- 
gulorum  praemissorom  rogatus  specia- 
liter et  requisitus. 

•«  SUPER  LIBELLOsive  Sum- 
maria  petitione  data  per  partem 
venerabiUum  visomm  Domino- 
rum Decani  et  CapituU  Ecclesia 
Cathedralis  et  Meiropoliticm 
Ckristi  Cantuariensis, 

"JOHANNES  BAKER generosus,  Depositioncs 

testium. 


i 
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Coofirmationof  precluded  froDi  the  means  of  further  opposing  against  the  said 

Dr.  Hampden,   election,  the  manner  thereof,  or  the  person  elected  in  this  behalf; 

and  also  that  it  be  decreed  to  be  proceeded  to  further  acts  in  this 


•  JuraTnentum 
de  agnoscendo 
supremam 
potestatem 
rcgiam. 

Sccunda  Sche* 
dula  contra 
Oppositorcs. 


monun  trahens  in  pnesenti  cum  yener- 
abili  et  eximio  viro  Magistro  Matthieo 
Parker  electo  Cantuariensi,  xxxix  an- 
norum  statis,  oriundus  in  parochia 
Sancti  Clementis  in  civitate  ^orwici, 
liberae,  ut  dicit,  conditionis,  et  testis 
de  et  super  libello  pnedicto  productus, 
juratus,  et  examinatus,  dicit  ut  se- 
quitur. 

''  AD  FRIMUM,  secundum,  tertium, 
quartum,  quintum,  sextum,  et  septi- 
mum,  refert  se  ad  processum  in  hujus- 
modi  causa  habitum  et  factum. 

'•  AD  OCTA  VUM;  dicit  in  vim  jura- 
menti  sui.  deponit  quod  idem  Keveren- 
dissimus  Fater  Mattiueus  Farker  fuit 
et  est  vir  proyidus^ac  sacrarum  lite- 
rarum  scientia,  yifi  et  moribus  com- 
niendatus,  ac  homo  liber  et  ex  legitimo 
niatrimonio  procreatus,  atque  in  letate 
le^itima  et  in  ordine  sacerdotali  con- 
sti tutus,  et  dicttt  Dominie  nostrae  Re- 
ginte  fidelis  subditus;  reddendo  cau- 
sam  sciential  suie  in  hac  parte  dicit, 
quo<l  est  frater  naturalis  dicti  Domini 
Electi ;  suntque  ex  unis  parentibus 
procreati  et  genitL 

'*  AD  NONUM,  decimum^  et  unde- 
cimum,  refert  se  ad  processum  hujus- 
modi. 

"  AD  ULTIMUM,  dicit  quod  prse- 
deposita  per  eum  sunt  vera,  etc. 

"  WILLIELMUS  TOLWYN  Aj- 
tium  Magister,  ac  Rector  Ecclesias 
Sancti  Antoniniin  civitate  London,  Ixx 
annorum  setatis,  ut  dicit,  liberie  con- 
ditionis,  etc.  Testis,  etc. 

*»AD  FRIMUM,  secundum,  ter- 
tium, quartum,  quintum,  sextiim,  et 
septimum,  refert  se  ad  processum 
bujusmodi. 

"  AT  OCTAVUM ;  dicit  et  deponit 
contenta  in  bujusmodi  acticulo  esse 
vera,  de  ejus  certa  scientia,  quia  dicit 
quod  bene  eum  novitper  hosxxx  annos, 
ac  per  idem  tempus  secum  admodum 
familiaris  fuit,  et  in  pfsesenti  est;  et 
etiam  dicit,  quod  novit  ems  matrem. 

"  AD  NONUM,  decimum,  undeci- 
mum,  et  duodecimum  refert,  etc. 

« IN  DEI  NOMINE  AMEN.  Nos 
Willielmus  quondam  Bathonensis  et 
Wellensis  Episcopus,  nunc  electus  Ci- 
cestrensis,  cJohannes  Scorye  quondam 
Cicestrensis  Episcopus,  nunc  Here- 
fonlensis  electud,  Milo  Coverdalc  quon- 
dam Exooiensis  Episcopus,  et  Johannes 


Bedfordensis  Episcopus,  Seremasimse 
in  Christo  Frincipis  et  Domins  nostne, 
Dominse  Elizabetnae,  Dei  gratia  Anglic, 
Francice,  et  Hibemiie  Keginc,  fidei 
defensoris,  etc.  mediantibua  literis 
8uis  repiisCommissionalibus  patentibus, 
ad  intrascripta  Commissarii,  cum  hac 
clausula,  videlicet ;  Una  cum  Dominis 
Johaane  Thetfordense  Sufiraganeo,  et 
Johanne  Bale  Osserense  Epiacopo ;  et 
etiam  hac  clausula ;  Quatenus  vos  aut 
ad  minus  quatuor  vestrum,  etc. ;  nec- 
non  et  hac  adjectione,  Supplentes  ni- 
hilominus  etc. ;  specialiter  et  legitime 
deputati  in  negotio  confirmationis  elec- 
tionis  de  persona  venerabilis  et  eximii 
viri,  Maestri  Matthaei  Farker,  Sacne 
TheoWiiB  Frofessoris,  in  Archiepisco- 
pum  (Tantuariensem  electi,  factie  et 
celebratflB  rite  et  legitime  procedentes, 
omnes  et  singulos  Oppositores,  qui 
contra  dictam  electionem,  seu  formam 
ejusdem,  aut  personam  electam  dicere, 
excipere,  vel  opponere  voluerint,  ad 
comparendum  coram  nobis  istis  die, 
hora,  et  loco  (si  sua  putaverint  inter- 
esse)  contra  dictam  electionem,  for- 
mam ejusdem,  aut  personam  electam, 
in  debita  juris  forma  dicturos,  excep- 
turos,  et  propoeituros,  legitime  et  per- 
emptorie  citatds,  ssepius  publice  pne- 
conizatos,  diuque  et  sumcienter  ex- 
pectatos,  et  nullo  modo  comparentes, 
nee  contra  dictam  electionem,  formam 
ej  usdem,  aut  personam  electam,  aliquid 
dicentes,  excipientes,  vel  opponentca, 
ad  petitionem  FriKuratoris  Decani  et 
Capituli  Cantuariensis,  pronunciamus 
contumaces;  et  in  pcenam  contuma- 
ciarum  suarum  bujusmodi  decernimus 
procedendum  fore  ad  prolationem  Sen- 
tential seu  decreti  finalis  in  hac 
causa  ferendi,  ipsorum  sic  citatorum 
et  non  comparentium  contumada  in 
aliquo  non  oDstante. 

♦  "I  MATTHEW  FARKER  elected 
Archbishop  of  Canterbury  do  utterly 
testify  and  declare  in  my  conscience, 
that  the  Queen's  Highness  b  the  only 
Supreme  Governor  of  this  realm,  and  <^ 
all  other  her  Hifi;hness*  dominions  and 
countries,  as  welTin  spiritual  or  eccles- 
iastical things  or  causes,  as  temporal. 
And  that  no  foreign  prince,  person, 
prelate,  state,  or  potentate,  hath  or 
ought  to  have  any  jurisdiction,  power, 
superiority,  pre-eminence,  or  authority 
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business  of  confinnationy  the  absence  or  contumacy  of  the  persons  Confirmationof 
so  cited,  intimated,  publicly  called,  and  not  appearing,  in  anywise  E^rJHampden. 
notwithstanding;  and  I  porrect  a  schedule,  which  I  pray  may  be 
read 


ecclesiastical  or  spiritual  within  this 
realm.  And  therefore  I  do  utterly 
renounce  and  forsake  all  foreign  juris- 
dictions, powers,  superiorities,  and 
authorities.  And  do  promise,  that 
from  henceforth  I  shall  oear  faith  and 
true  allegiance  to  the  Queen's  High- 
ness, her  heirs  and  lawful  successors, 
and  to  my  power  shall  assist  and 
defend  all  jurisdictions,  privil^es,  pre- 
eminences, and  authorities  granted  or 
belonging  to  the  Queen's  Highness, 
her  heirs  and  successors,  or  united 
and  annexed  to  the  imperial  Crown  of 
this  realm.  So  help  me  God,  and  by 
the  contents  of  this  book. 

♦  "  IN  DEI  NOMINE  AMEN.  Au- 
ditis,  visis,  et  int«llectis,  ac  plenarie  et 
mature  discussis  per  nos  Willielmum 

Suondam  Bathonensem  et  Wellensem 
Ipiscopum,  nunc  Cicestrensem  elec- 
turn,  Johannem  Scorye  quondam  Cices- 
trensem Episcopum,  nimc  electum 
Herefordensem,  Milonem   Coyerdale, 

3uondam  Exoniensem  Episcopum,  et 
ohannem  Bedfordensem  Episcopum, 
ScrenissimsB  in  Christo  Frincipis,  et 
DominiB  nostras,  Dominse  Elizaoeths, 
Dei  gratia  Anglis,  Francis,  et  Hiber- 
niie  Keginse,  ndei  defensoris,  etc.  me- 
diantibus  Uteris  suis  rc^is  commissiona- 
libus  patentibus,  ad  mfrascripta  com- 
missarios,  cum  hac  clausula,  videlicet ; 
Una  cum  Dominis  Johanne  Thetfor- 
dense  Sufirajraneo,  et  Johanne  Bale 
Osserensi  Episcopo;  et  etiam  hac  clau- 
sula :  Quatenus  vos  aut  ad  minus 
quatuor  vestrum  etc. ;  necnon  et  hac 
adjectione,  Supplentes  nihilominus,  etc. 
Fpecialiter  et  legitime  deputatos,  me- 
ntis et  circumstantiis  cujusdam  causae 
i$ive  negotii  Confirmationis  electionis 
do  persona  yenerabilis  et  eximir  viri 
Magistri  Matthaei  Farker,  Sacne  Theo- 
logiae  Professoris,  in  Archiepiscopum  et 
Fastorem  Ecclesiie  Cathedralis  et  Me- 
tropoliticae  Christi  Cantuariensis,  per 
obitum  bonae  memoris  Domini  Remn- 
aldi  Fole,  ultimi  Archiepiscopi  ibidem 
vacantis  electi,fact8B  et  celebratae,quod 
coram  nobis  aliquandiu  yertebatur,  et 
in  prsesenti  vertitur  et  pendet  inde- 
cissum ;  rimato  primitus  per  nos  toto 
et  integro  processu  coram  nobis  in 
dicto  n^[otio  habito  et  facto,  atque 
diligentcr  reccnsito,  scrvatisque  per 
nos  de  jure  et  statutis  hujus  regni 


Aneliae  seryandis,  ad  nostri  decreti 
finiuis,  siye  sententise  diffinitiyae  Con- 
firmationis in  hujusmodi  negotio  fe- 
readm  prolationem  sic  duximus  pro- 
cedendum,  et  procedimus  in  hunc 
qui  sequitur  modum.  QUIA  per 
acta,  exhibita,  producta,  et  probata, 
coram  nobis  in  hujusmodi  Confirma- 
tionis negotio,  comperimus,  et  lucu- 
lenter  inyenimus,  electionem  ipsam 
per  Decanum  et  Capitulum  Ecclesias 
Cathedralis  et  Metropoliticae  Christi 
Cantuariensis  pnedictas  de  prsefato 
venerabili  et  eximio  yiro  Magistro 
Matthieo  Farker  electo  hujusmodi, 
yiro  utique  provido  et  discreto,  yita 
et  moribus  merito  commendato,  libero, 
et  de  legitimo  matrimonio  procreato,  •  Sententia 
atque  in  aetate  legitima  et  ordine  sa-  DiffinitiTa. 
cerdotali  constitute,  rite  et  legitime 
fuisse  et  esse  factam  et  celebratam, 
nihilaue  eidem  yenerabili  yiro  Magis- 
tro Matthaeo  Farker  electo  hujusmodi, 
de  Ecclesiasticis  institutis  obyiasse 
seu  obviare  quo  minus  in  Archiepisco- 
pum Cantuariensem  auctoritate  dictae 
illustrissimas  Dominae  Nostras  Regins 
merito  debeat  confirmaii.  IDCIRCO 
nos,  Willielmus  nuper  Bathonensis 
et  Wellensis  Episcopus,  nunc  Ci- 
cestrensis  Electus,  Johannes  Scory, 
quondam  Cicestrensis  Episcopus,  nunc 
Electus  Herefordensi8,MiloCoyerdale, 
quondam  Exoniensis  Episcopus,  et 
Johannes  Bedfordensis  Episcopus, 
Commissarii  regii  antedicti,  attentis 
pramissis  et  aEis  yirtutum  meritis, 
super  quibus  profatus  electus  Can- 
tuariensis fidedigno  commendatur  tes- 
timonio,  Christi  Nomine  prius  inyo- 
cato,  ac  ipsum  solum  Deum  oculis 
nostris  prasponentcs,  de  et  cum  consilio 
jurisperitorum,  cum  quibus  in  hac  parte 
communicayimus,  prasdictani  electio- 
nem de  eodem  yenerabili  yiro  Magi.«tro 
Matthaeo  Farker,  (ut  pr«fertur)  fac- 
tam et  celebratam  suprema  auctoritate 
dictas  Serenissiniffi  Dominie  nostroa 
Reginas  nobis  in  hac  parte  comniissa 
coniBrmamus,  supplentes  ex  suprema 
auctoritate  regia,  ex  mero  prmcipis 
motu,  ac  certa  scicntia  nobis  delegata, 
quicquid  in  hac  electione  fuerit  de- 
fectum, tum  in  his  quae  juxta  manda- 
tum  nobis  creditum,  a  nobis  factum  et 
processum  est,  aut  in  nobis  aut  aliquo- 
rum  nofltrorum  conditionc,  statu,  fa- 
cultate,  ad  hsec  |M3rficicnda  decst  aut 
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ConfirmatSonof      The  Vicfu*  General  read  and  then  signed  the  first  schedule,  as 

Dr.  Hampden,    follows:— 

Firet  Sche-  *^  We,   Sherrard  Beaumont   Bumaby,   Doctor  of   Laws,   Vicar 

dale.  General  and  Official  Principal,  lawfuUy  constituted,  of  the  Most 

Reverend  Father  in  God,  William,  by  Divine  Providence,  Lord 
Archbishop  of  Canterbury,  Primate  of  all  England,  and  Metropolitan, 
and  for  executing  the  underwritten  proceeding  legally  empowered, 
according  to  custom  and  law ;  proceeding  regularly  and  lawfully  in 
the  business  of  confirming  the  election  had  and  celebrated  of  the 

eirson  of  the  Reverend  Kenn  Dickson  Hampden,  D.D.,  elected 
ishop  and  Pastor  of  the  Cathedral  Church  of  Hereford,  do,  at  the 
prayer  of  the  Proctor  for  the  Dean  and  Chapter  of  the  Cathedral 
Church  of  Hereford  aforesaid,  pronounce  contumacious  all  and  every 
opposers  (if  any  such  there  be)  that  shall  say  against,  except  to,  or 
oppose  the  said  election,  the  form  of  the  same,  or  the  person  in  this 
benalf  elected,  being  lawfully  and  peremptorily  cited  and  intimated 
to  appear  before  us  this  day,  hour,  and  place,  if  they  should  think 
that  It  concerns  them,  in  uue  course  of  law,  to  say  against,  except 
to,  or  oppose  the  said  election,  the  form  of  the  same,  or  the  person 
in  this  part  elected,  being  sufficiently  expected,  and  publicly 
preconized,  and  in  nowise  appearing;  and,  in  pain  of  their  saia 
contempt,  do  preclude  them,  and  every  of  them,  fi*om  any  way  of 
further  opposing  the  said  election,  the  form  thereof,  or  the  person  in 
this  manner  elected  in  these  writings ;  and  do  decree  that  the  said 
business  of  confirmation  shall  be  further  proceeded  in,  according  to 
the  exigency  of  the  laws  and  statutes  of  this  kingdom,  the  absence 
or  contumacy  of  them  so  cited,  intimated,  and  not  appearing  in 
anywise  notwithstanding. 

"  S.  B.  BuRNABT,  Vicar  General 

*^  This  schedule  was  read  and  subscribed  by  the  Right  Worshipful 
Sherrard  Beaumont  Bumaby,  LL.D.,  Vicar  General  aforesaid,  the 
day,  hours,  and  place  mentioned  in  the  act,  in  the  presence  of  me, 

«  F.  H.  Dyke, 
"  Notary  Public,  and  Principal  Registrar." 

Mr.  Underwood,  In  pain  of  the  contumacy  of  all  and  singular 
persons  cited,  intimated,  publicly  called,  and  not  appearing,  I  give 
this  Summary  Petition  in  writing,  which  I  pray  to  be  admitted;  and 
that  it  be  decreed  to  be  proceeded  summarily  and  plainly,  and  that 
a  term  be  assigned  me  to  prove  the  same  immediately. 

The  Summarv  Petition,  signed  by  Dr.  Twiss,  was  then  handed 
in.     It  was  in  tnese  terms : — 

**  In  thb  Name  of  God,  Amen.     Before  you,  the  Most 
Reverend  Father  in  God,  William,  by  Divine  Providence, 


Prayer  for 
admission  of 
summary 
petition. 


Summary 
petition. 


deerit,  turn  etiam  eorum  quie  per 
statu ta  hujus  regni  Angllse,*  aut  per 
leges  ecclesiasticas  in  hac  parte  re- 
quisita  sunt,  yel  necessaria,  prout  tern- 
poris  ratio  ct  rerum  pnesentium  ne- 
cessitas  id  postulant,  per  banc  nostram 


Sententiam  Diffinitivam,  sive  hoc  nos- 
trum finale  decretum.  Quani  sive 
quod,  ad  petitionem  partium  ita  pe- 
tentium  fecimus  et  promulgamus  in 
his  Scriptis/* 
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Lord  Archbishop  of  Canterbuiy,  Primate  of  all  Enelandy  and  Confinnationof 
Metropolitan,  sufficiently  and  lawfully  authorized  and  em-  Pr.  Hampden. 
powered  by  Act  of  Parliament  of  mis  Realm  to  perform  Summary 
what  is  hereinafter  mentioned,  the  Letters  Patent  of  Her  petition. 
Most  Gracious  Majesty,  Victoria,  by  the  Grace  of  God,  of 
the  United  Kingdom  of  Great  Britain  and  Lreland,  Queen, 
Defender  of  the  Faith,  so  requiring,  or  before  your  Vicar 
General  and  Official  Principal,  lawfully  constituted,  or  before 
his  Surrogate,  the  Proctor  of  the  Reverend  the  Dean  and 
Chapter  of  the  Cathedral  Church  of  Hereford,  doth  say, 
allege,  and  in  law  propound.  Article  by  Article,  as  follows, 
(to  wit) 
''  That  the  Episcopal  See  of  Hereford  became  lately  vacant  by  the  lit 

translation  of  the  Right  Reverend  Father  in  God,  Doctor  Thomas 
Musgrave,  late  Bishop  and  Pastor  thereof,  to  the  Archiepiscopal  See 
of  York,  and  hath  for  some  time  been  vacant,  and  was  and  is  at 
present  destitute  of  the  comfort  of  a  pastor.  And  this  was  and  is 
true,  public,  manifest,  and  also  well  known ;  and  so  the  said  party 
proponent  doth  alleee  and  propound  every  thing  in  this  article 
contained,  jointly  and  severally. 

^'  SeconcUy.  That  the  said  Episcopal  See  of  Hereford  being  2nd. 
vacant  as  aforesaid,  the  Dean  and  Chapter  thereof,  being  capitularly 
assembled,  and  making  a  chapter,  having  first  prayed  for  and 
obtained  the  royal  licence,  did  in  their  chapter-house  fix  a  certain 
day  for  the  election  of  a  new  and  future  Bishop,  there  to  be  made 
and  celebrated ;  and  all  and  each  of  the  Prebendaries  or  Canons  of 
the  said  Cathedral  Church  of  Hereford  having,  or  pretending  to 
have,  any  right,  vote,  and  interest  in  the  said  Uathedral  Church  of 
Herefora,  were  lawfully  cited  and  warned  to  proceed  on  the  day, 
and  in  the  place  aforesaid,  in  the  business  of  the  said  election,  and 
as  before. 

"  Thirdly.  That  the  said  Dean  and  Chapter,  on  the  day  and  in  3rd. 
the  place  prefixed,  namely,  on  the  twenty-eighth  day  of  December, 
in  the  year  of  our  Lord,  one  thousand  eignt  hundred  and  forty-seven, 
being  capitularly  assembled,  and  making  a  chapter,  observing  the 
statutes  of  this  realm,  and  what  of  right  by  them  ought  to  be 
observed ;  and  having  first  of  all  diUgently  considered  of  a  person  fit 
to  be  elected  Bishop  and  Pastor  of  the  said  Cathedral  Church  of 
Hereford,  did  elect  the  Reverend  Renn  Dickson  Hampden,  Doctor 
in  Divinity,  to  be  their  Bishop  and  Pastor,  and  with  him  they  have 
provided  the  said  Cathedral  Church  of  Hereford,  and  as  before. 

"  Fourthly.     That  the  said  election,  and  the  person  so  elected,         4th. 
were  duly  published  and  declared  in  the  (Cathedral  Church  of 
Hereford  aforesaid,  before  the  clergy  and  people  in  a  great  number 
then  and  there  assembled,  and  as  before. 

^^  Fifthly.  That  the  said  Reverend  the  Bishop  so  elected  as  6th. 
aforesaid,  to  the  said  election  in  this  manner  made  and  celebrated 
of  him  to  be  Bishop  and  Pastor  of  the  Cathedral  Church  of 
Hereford  aforesaid,  did,  at  the  humble  petition  of  the  Proctor  of  the 
Dean  and  Chapter  aforesaid,  and  being  in  due  time  and  place 
requested  and  earnestly  entreated,  consent,  and  thereto  had  given 
his  assent  and  consent  m  writing,  and  as  before. 
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Confirmationof  "  Sixthly.  That  the  said  Reverend  the  Bishop  elect  was  and  is 
Dr.  Hampden.  ^  prudent  and  discreet  man,  and  eminent  for  his  Knowledge  of  the 
Summary  Holy  Scriptures,  for  his  life  and  morals  deservedly  commended,  of  a 
petition.  free  condition,  bom  in  lawful  wedlock,  of  a  lawful  age,  and  an 

ordained  priest ;  and  also  devoted  to  God,  and  greatly  useful  and 
necessary  to  the  aforesaid  mentioned  Church.     And  this  was  and  is 
true,  public,  and  notorious,  and  as  before. 
7tb.  "  Seventhly.     That  the  said  Dean  and  Chapter  have,  by  their 

letters  patent  under  their  common  seal,  signifiea  and  intimated  the 
said  election,  and  person  elected,  to  her  most  excellent  Majesty  our 
Queen,  according  to  the  custom  of  their  oflSce,  and  the  statutes  of 
this  realm,  and  so  as  before. 
Rth.  ^*  Eighthly.     That  the  proceedings  of  the  said  election  being 

presented  to  our  said  lady  the  Queen,  on  the  part  of  the  said  Dean 
and  Chapter,  her  said  most  excellent  Majesty,  out  of  her  royal 
clemency,  graciously  hath  given,  and  doth  give  her  royal  assent  and 
consent  thereto,  ana  so  as  before. 
9th.  ''  Ninthly.     That  the  aforesaid  most  serene  lady  our  Queen,  hath 

not  only  signified  to  you,  the  said  most  Reverend  Father,  concerning 
her  royal  assent  and  consent  to  the  said  election,  graciously  given 
by  her  letters  patent  under  the  great  seal  of  Great  Britain,  to  you 
inscribed  and  directed,  but  also,  by  the  tenor  of  the  same,  hath 
ordered,  that  you  would  fiivourabiy  and  effectually  confirm  the 
aforesaid  election,  and  do,  perform,  and  fulfil  whatever  else  on  this 
occasion  is  incumbent  on  your  pastoral  office,  according  to  the  form 
of  the  laws  and  statutes  of  this  realm  published  and  provided,  and 
the  contents  of  the  said  letters  patent,  and  as  before. 
lOth.  **  Tenthly.     That  all  and  singular  the  premises  were  and  are  true, 

public,  notorious,  manifest,  and  also  well  known;  and  of  and 
concerning  the  same  there  was  and  is  a  public  voice,  fame,  and 
report;  and  the  oaths  in  this  part  requisite  being  made,  to  perform 
which  the  party  proponent  now  offers  himself  ready  and  prepared 
at  any  meet  and  convenient  time  and  place,  the  said  party  proponent 
humbly  prays  the  said  election  and  person  elected  may  be  decreed 
to  be  confirmed,  and  may  effectually  be  confirmed  according  to  the 
exigency  of  the  laws  and  statutes  oi  this  realm,  and  also  the  contents 
of  me  said  royal  letters  patent ;  and  that  the  care,  government,  and 
administration  of  the  spirituals  of  the  said  Bishoprick,  be  committed 
to  the  said  Bishop  elect,  and  that  it  be  decreed  that  be  be  inducted, 
installed,  and  intnroned  into  the  real,  actual,  and  corporal  possession 
of  the  said  Bishoprick,  and  of  all  the  rights,  dignities,  honours, 
privileges,  and  appurtenances  whatsoever.  And  further,  that  what 
of  law  and  reason  is  meet  be  done,  ordered,  and  decreed  in  the 
premises,  and  in  whatever  concerns  them,  by  supplying  whatever 
defects,  if  any  by  chance  may  have  happened  in  the  said  business 
of  election,  whicn  the  said  party  proponent,  declaring  jointly  and 
separately,  proposeth  and  entreats  may  be  done ;  not  taking  upon 
himself  to  prove  all  and  singular  the  premises,  or  to  the  burthen  of 
a  superfluous  proof,  against  which  he  here  protests,  but  by  imploring 
your  said  Grace's  orders,  you  being  my  Lord  the  Judge,  he  may, 
so  far  as  he  hath  made  proof  in  the  premises,  obtain  what  is  prayed 
for,  the  benefit  of  the  law  being  in  all  things  always  preserved. 
"Travers  Twiss." 
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The  Vicar  General.  We  do  admit  this  your  Summary  Pe-  Confirmation  of 
tition,  so  far  as  the  same  may  be  by  law  admitted^  and  do  decree  Pr.  Hampden. 
that  it  be  proceeded  summarily  and  plainly ;  and  we  do  assign  you  Aisignation  of 
a  term  to  prove  this  your  Summary  retition  immediately.  ',!!Ifc  ^^^ 

Mr.  Underwood.     In  pain  of  the  contumacy  of  all  and  singular  ^ 
persons  cited,  intimated,  publicly  called,  and  not  appearing,  and  in 
support  of  proof  of  the  matters  contained  in  my  said  Summary 
Petition,   I   exhibit  a  certificate,    touching  and    concerning   the  Proofs  t» 
election    of   the   aforesaid   Reverend   Renn    Dickson   Hampden,  P^^*""^ 
Doctor  of  Divinity,  to  be  bishop  and  pastor  of  the  said  cathedral 
church  of  Hereford,  made  by  the  said  Dean  and  Chapter  of  the  said 
church,  and  issued  under  their  common  seal.     I  likewise  exhibit  a 
public  instrument  of  the  consent  of  the  said  Doctor  Renn  Dickson 
Hampden  to  the  said  election,  and  her  Majesty's  letters  patent 
before  read.     And  I  allege  that  all  and  singular  the  matters  set 
forth  in  the  said  exhibits  respectively  were  and  are  true,  and  so 
had  and  done  as  therein  contained ;  and  I  pray  all  of  them  to  be 
admitted,  and  that   a  term   be  assigned   me  to  hear  sentence 
instantly. 

llie  Vicar  General.     In  pain  of  the  contumacy  of  all  and  sin-  Aaaignationto 
gular  persons  so  as  aforesaid  cited,  intimated,  publicly  called,  and         •entence. 
not  appearing,  we  do  admit  these  public  instruments,  and  do  assign 
to  hear  sentence  instantly. 

Mr.  Underwood.    I  pray  all  and  singular  the  said  opposers  to  be 
again  publicly  called. 

The   Vicar    General.     Let  the  opposers  be  again  publicly 
called. 

The  Apparitor  General  advanced  to  the  middle  of  the  church.  Second  pnc. 
and  proclaimed  aloud  in  the  same  terms  as  before,  {supra^  p.  25).       conixation. 

Mr.  Underwood.    I  accuse  the  contumacy  of  all  and  singular  the  Opposen 
persons  so  as  aforesaid  cited,  intimated,  publicly  called,  and  not  affain  accused 
appearing ;  and  I  pray  them  to  be  pronounced  contumacious,  and,  °*^«"**"™"y" 
in  pain  of  such  their  contumacy,  that  it  be  decreed  to  be  proceeded 
to  the  pronouncing  your  definitive  sentence :  and  I  porrect  a  sche- 
dule, which  I  pray  to  be  read. 

The  second  schedule  was  read  and  signed  by  the  Vicar  General, 
and  then  attested  by  the  principal  registrar.     It  ran  thus : 

^*  We  Sherrard  beaumont  Burnaby,  Doctor  of  Laws,  Vicar  Ge-  Second  Sche- 
neral  and  Official  Principal,  lawfiilly  constituted  of  the  Most  dule. 
Reverend  Father  in  God,  William,  by  Divine  Providence  Lord 
Archbishop  of  Canterbury,  Primate  of  all  England  and  Metro- 
politan, and  for  executing  the  underwritten  proceeding  legally 
empowered  according  to  custom  and  law,  proceeding  regularly  and 
lawfully  in  the  business  of  confirming  the  election  haci  and  cele- 
brated of  the  person  of  the  Reverend  Renn  Dickson  Hampden, 
Doctor  in  Divinity,  elected  Bishop  and  Pastor  of  the  Cathedral 
Church  of  Hereford,  do,  at  the  prayer  of  the  Proctor  for  the  Dean 
and  Chapter  of  the  Cathedral  Church  of  Hereford  aforesaid,  pro- 
nounce contumacious  all  and  every  opposers,  if  any  there  be,  who 
would  speak  against,  except  to,  or  oppose  the  said  election,  the 
manner  thereof  or  the  person  so  elected,  being  lawfully  and  per- 
emptorily cited  and  intimated  to  appear  before  us  this  day,  hour. 
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Confirmationof  and  place,  if  they  should  think  it  concerns  them  in  due  course 
Dr.  Hampden^  ^f  j^^  ^  speak  against,  except  to,  or  oppose  the  said  election,  the 
Seco  d  Sch  manner  thereof,  or  the  person  so  elected,  and  being  publicly  preco- 
dule.  '    nized  and  sufficiently  expected   and  in  no  wise  appearing,   nor 

objecting  against,  excepting  to,  or  opposing  the  said  election,  the 
manner  thereof,  or  the  person  so  elected.  And  in  pain  of  such 
their  contumacy,  we  decree  to  proceed  to  the  pronouncing  our  de- 
finitive sentence  or  final  decree,  to  be  published  in  this  busmess,  the 
absence  or  contumacy  of  the  so  cited,  intimated,  and  not  appearing 
in  any  wise  notwithstanding. 

<'  S.  B.  BuRNABT,  Vicar  General. 
''This  Schedule  was  made  and  subscribed  by  the  Right  Wor- 
shipful Sherrard  Beaumont  Bumaby,  Doctor  of  Laws,  Vicar 
General  aforesaid,  the  day,  hours,  and  place  mentioned  in  the 
act,  in  the  presence  of  me,  '*  F.  U.  Dtke, 

**  Notary  Public  and  Principal  Registrar." 

Mr.  Underwood.    The  Lord  Bishop  elect  is  ready  to  take  the 
oaths  reauired  in  this  behal£ 
The  Vicar  General.    Let  the  oaths  be  taken. 
Oatbs  taken  by       Dr.  Hampden  kneeling,  took  the  oaths,  four  in  number,  viz. : — 
Dr.  Hampden.       a  j  Renn  Dickson  Hampden,  Doctor  in  Divinity,  elected  Bishop 

l'i2lSl^^  of  Hereford,  do  sincerely  promise  and  swear,  that  I  will  be  faithful 
au^ianoe.  .  ,  '      n     •         ^  ^  ^       ik.r  ■  r^  -vr- 

and  bear  true  allegiance  to  her  Majesty,  Queen  Victona. 

"  So  help  me  God." 

2.  Oath  of  ''I  Renn  Dickson  Hampden,  Doctor  in  Divinity,  elected  Bishop 
Qaeen*8  ■upre-  ^f  Hereford,  do  swear  that  I  do  firom  my  heart  abhor,  detest,  and 
°^^^*              abjure,  as  impious  and  heretical  that  damnable  doctrine  and  position 

that  princes  excommunicated  or  deprived  by  the  Pope  or  any 
authority  of  the  see  of  Rome,  may  be  deposed  or  murthered  by 
their  subjects  or  any  other  whatsoever,  ana  I  do  declare  that  no 
foreign  prince,  person,  prelate,  state,  or  potentate  hath  or  ou^ht  to 
have  any  jurisdiction,  power,  superiority,  pre-eminence,  or  authori^ 
ecclesiastical  or  spiritual,  within  this  realm. 

"  So  help  me  God." 

3.  Oath  against  ^*  I  Renn  Dickson  Hampden,  Doctor  in  Divinity,  elected  Bishop 
Bunony.  ^f  Hereford,  do  swear  that  I  have  made  no  simoniacal  payment, 

contract,  or  promise,  either  directly  or  indirectly,  by  myself  or  by 
any  other,  to  my  knowledge  or  with  my  consent,  to  any  person  or 
persons  whatsoever  for  or  concerning  the  procuring  or  obtidning 
the  episcopal  See  of  Hereford,  nor  wdl  at  any  time  hereafter  per- 
form or  satisfy  any  such  kind  of  payment,  contract,  or  promise, 
made  by  any  other  without  my  knowledge  or  consent. 

"  So  help  me  God." 

4.  Oath  of  '^  I  Renn  Dickson  Hampden,  Doctor  in  Divinity,  elected  Bishop 
canonical  <Ae-  of  Hereford,  do  confess  and  promise  all  due  reverence  and  obe- 
Archbishop^of  ^ience  to  the  Archbishop  of  Canterbuiy  and  his  successors,  and  to 
Canterburj.  the  Metropolitical  Church  of  Christ,  Canterbury. 

'^  So  help  me  God  through  Jesus  Christ" 
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Mr.  Undenoood,     I  porrect  a  definitive  sentence  in  writing,  which  Confirmation  of 
I  pray  to  be  read  and  given.  Dr.  Hampden. 

The  Vicar  General  then  read  aloud  and  signed  the  Definitive 
Sentence  as  follows : — 

"  In  the  name  of  God,  Amen.  We,  Sherrard  Beaumont  Bur-  The  final  sen- 
naby,  Doctor  of  Laws,  Vicar  General,  and  Official  Principal,  law-  "*^* 
fully  constituted,  of  the  Most  Reverend  Father  in  God,  William,  by 
Divine  Providence,  Lord  Archbishop  of  Canterbury,  Primate  of  all 
England,  and  MetropoUtan,  being  hereunto  sufficiently  and  law- 
fully authorized,  and  naving  heard,  seen,  understood,  and  discussed 
the  merits  and  circumstances  of  a  certain  business  of  confirmation 
of  an  election  made  and  celebrated,  of  the  person  of  the  Reverend 
Renn  Dickson  Hampden,  Doctor  of  Divinity,  elected  Bishop  and 
Pastor  of  the  Cathedral  Church  of  Hereford,  which  is  controverted 
and  remains  undetermined  before  us  in  judgment;  and  having  con- 
sidered the  whole  process  had  and  done  m  the  business  of  such 
confirmation,  and  having  observed  all  and  singular  the  matters  and 
things  that  by  law  in  this  behalf  ought  to  be  observed ;  we  have 
thought  fit,  and  do  thus  think  fit,  to  proceed  to  the  giving  our 
Definitive  Sentence  or  Final  Decree  in  this  business,  in  manner 
following: — Whereas  by  the  acts  enacted,  deduced,  all^d,  pro- 
pounded, exhibited,  and  proved  before  us,  relating  to  such  con- 
firmation, we  have  amply  found  and  do  find  that  the  said  ele<5tion 
was  rightly  and  lawfully  made  and  celebrated  by  the  Dean  and 
Chapter  of  the  said  Cathedral  Church  of  Hererord,  of  the  said 
Reverend  the  Bishop  elect,  a  man  both  prudent  and  discreet,  de- 
servedly laudable  for  his  life  and  conversation,  of  a  free  condition, 
bom  in  lawful  wedlock,  of  due  age,  and  an  ordained  priest,  and  that 
there  neither  was  nor  is  anything  in  the  ecclesiastical  laws  that 
ought  to  obstruct  or  hinder  bis  being  confirmed  by  our  authority 
Bishop  of  the  said  See ;  therefore  we,  Sherrard  Beaumont  Bumaby, 
Doctor  of  Laws,  the  Judge  aforesaid,  having  weighed  and  con- 
sidered the  premises,  and  with  the  assistance  of  the  learned  in  the 
law,  do,  by  the  authority  wherewith  we  are  invested,  confirm  the 
aforesaid  election  made  and  celebrated  of  the  person  of  the  said 
Reverend  Renn  Dickson  Hampden,  Doctor  in  Divinity,  to  the 
Bishoprick  of  Hereford.  And  we  do,  as  far  a3  is  in  our  power  and 
by  law  we  may,  supply  all  defects  whatsoever  in  the  saia  election, 
if  any  there  happen  to  be.  And  we  do  commit  unto  the  said 
Bishop  elected  and  confirmed  the  care,  government,  and  admi- 
nistration of  the  spirituals  of  the  said  Bishoprick  of  Hereford.  And 
we  do  pronounce,  decree,  and  order,  by  this  our  Definitive  Sen- 
tence or  Final  Decree,  which  we  make  and  publish  in  these  pre- 
sents, that  the  said  Bishop,  so  elected  and  confirmed,  or  his  lawful 
proctor  for  him,  shall  be  inducted  into  the  real,  actual,  and  corporal 
possession  of  the  said  bishoprick,  and  of  all  its  rights,  dignities, 
honours,  privileges,  and  appurtenances  whatsoever,  and  be  installed 
and  inthroned  by  the  Archdeacon  of  Canterbury,  or  his  deputy, 
according  to  the  laudable  and  approved  manner  )and  custom  of  the 
said  Camedral  Church,  not  being  contrary  to  the  laws  and  statutes 
of  this  realm. 

«  S.  B.  BuBNABY,  Vicar  GeneraL** 

**  Travers  Twiss. 
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D^^H^'lId"*^       "This  sentence   was  read  and  subscribed  lyy  the  Right  Wor- 
j^^  Mnpdeiu   gjjjp £jjj  Sherrard  Beaumont  Bumaby,  LL.D.,  Vicar  General  and 
The  final  sen-    Official  Principal,  lawfully  constituted,  of  the  Most  Reverend  Father 
^^^^'  in  God,  William,  by  Divme  Providence,  Lord  Archbishop  of  Can- 

terbury, Primate  of  all  England,  and  Metropolitan,  on  Tuesday  the 
11th  day  of  January,  in  the  year  of  our  Lord,  1848,  between  the 
hours  of  nine  and  two  of  the  same  day,  at  the  prayer  of  Richard 
Underwood,  Notary  Public,  Proctor  for  the  Dean  and  Chapter  of 
the  Cathedral  Church  of  Hereford ;  in  the  presence  of  me  Francis 
Hart  Dyke,  Notary  Public,  Principal  Registrar  of  the  province  of 
Canterbury.  Whereupon  the  said  Richard  Underwood,  and  so 
forth,  requested  me,  and  so  forth,  being  then  and  there  present  the 
witnesses  mentioned  in  the  act,  in  the  presence  of  me, 

"  F.  H.  Dykk, 
"  Notary  Public  and  Principal  Registrar." 

Mr.  Underwood.  The  Lord  Bishop,  elected  and  confirmed,  and 
myself,  pray  a  Public  Instrument  and  Letters  Testimonial  to  be 
made  out,  of  and.  concerning  the  premises. 

The  Vicar  General.     VVe  do  decree  as  prayed. 

The  Court  then  rose. 


Letters  Tes- 
timonial. 


The  Letters  Testimonial  were  as  follows : — 

^^  Acts  done  ai^d  expedited  in  the  business  of  confirming  the 
election  made  and  celebrated  of  the  person  of  the  Reverend 
Renn  Dickson  Hampden,  Doctor  in  Divinity,  to  be  Bishop 
and  Pastor  of  the  Cathedral  Church  of  Hereford,  on  Tuesday, 
the  eleventh  day  of  January,  in  the  year  of  our  Lord,  one 
thousand  eight  nundred  and  forty-eight,  and  in  the  eleventh 
year  of  the  reign  of  our   Sovereim  Lady  Victoria  by   the 
Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  between  the  hours  of 
nine  in  the  forenoon  and  two  in  the  afternoon  of  the  same  day, 
in  the  parish  Church  of  Saint  Mary-le-Bow,  London,  before 
the  Right  Worshipful  Sherrard  Beaumont  Bumaby,  Doctor  of 
Laws,  Vicar  General,  and  Official  Principal,  lawfully  constituted 
of  the  Most  Reverend  Father  in  God,  William,  by  Divine  Pro- 
vidence, Lord  Archbishop  of  Canterbury,  Primate  of  all  Eng- 
land and  Metropolitan,  and  the  Right  Honourable  Stephen 
Lushington,  Doctor  of  Laws,  Chancellor  of  the  Diocese  of 
London,  and  the  Right  Worshipful  Sir  John  Dodson,  Elnidbt, 
Doctor  of  Laws,  assisting  him,  in  the  presence  of  Francis  Hart 
Dyke,  Notary  Public,  Principal  Registrar  of  the  province  of 
(Canterbury. 
^'On  which  day  and  place  between  the  hours  aforesaid,  were 
presented  to  the  said  Right  Worshipful  Sherrard  Beaumont  Bur- 
naby.  Doctor  of  Laws,  the  Vicar  General  aforesaid,  then  and  there 
sitting  as  judge.  Her  Majesty's  Royal  letters  patent,  which  beinfl^ 
publicly  read  by  me,  the  aforesaid  Principal  Registrar,  the  saia 
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Vicar  General,  in  honour  and  respect  due  to  our  said  Lady  the  Confirmation  of 
Queen,   took    upon  him   the  care  of  executing  the  said   letters  Pr.  Hampden, 
patent,  and  decreed  to  proceed  upon  them  according  to  the  force,  Letters  Tes- 
form,  and  effect  thereof,  in  the  presence  of  me  the  aforesaid  Francis  titnonial. 
Hart  Dyke,  Notaiy  Public,  the  Principal  Registrar  of  the  province 
of  Canterbury.     Then  appeared  personally  Richard  Underwood, 
Notary  Public  (Chapter  Clerk  of  the  Dean  and  Chapter  of  Here- 
ford), and  exhibited  his  proxy  in  writing  for  the  Reverend  the  Dean 
and  Chapter  of  the  Cathedral  Church  of  Hereford  aforesaid,  sealed 
as  aforesaid  with  their  common  seal,  with  red   wafer,  and  made 
himself  a  party  for  the  said  Dean  and  Chapter,  and  as  proctor  for 
them,  presented  the  Reverend  Renn  Dickson  Hampden,  Doctor  in 
Divinity,  elected  Bishop  and  Pastor  of  the  said  Cathedral  Church 
of  Hereford,  to  the  said  Vicar  General,  and  placed  him  before  him 
the  said  Judge;  then  the  said  Richard  Underwood  exhibited  the 
original  Citatorial  Mandate  before  issued  against  all  opposers  in 
this  business,   with  a  certificate  indorsed   of  the   due  execution 
thereof,  and  prayed  all  and  singular  opposers  to  be  publicly  pre- 
conized,  who  being  then  and  there  three  several  times  preconized, 
Richard  Edward  Austin  Townsend,  Notary  Public,  one  of  the  Pro- 
curators General  of  the  Arches  Court  of  Canterbury,  declared  he 
appeared  for  the  Reverend  Richard  Webster  Huntley,  Clerk,  Master 
of  Arts,  of  the   University  of  Oxford,  Vicar  of  Alberbury  in  the 
county  of  Salop  and  diocese  of  Hereford,  the  Reverend  John  Jebb, 
Clerk,  Master  of  Arts,  of  Trinity  College,  Dublin,  Rector  of  Peter- 
stow  in  the  county  and  diocese  of  Hereford,  and  the  Reverend 
William  Frederick  Powell,  Clerk,  Master  of  Arts,  of  the  University 
of  Cambridge,  perpetual  Curate  of  Cirencester  in  the  county  of 
Gloucester,  and  declared  he  exhibited  proxies  under  their  hands 
and  seals  respectively,  and  declared  he  opposed  the  confirmation 
of  the  election  of  the  said  Doctor  Renn  Dickson  Hampden,  the 
Lord  elected  to  the  office  or  dignity  of  Hereford.    The  Judge  afore- 
said, having  heard  counsel  learned  in  the  law,  thereupon  decreed 
that  the  said  Richard  £dward  Austin  Townsend  could  not  be  per- 
mitted to  appear  and  object  to  the  said  business  of  confirmation  of 
the  aforesaid  election,  and  directed  the  proceedings  to  be  further 
proceeded  in;  and  no  others   then  appearing,   the  said  Richard 
ITnderwood  accused  the  contumacies  ot  all  and  singular  opposers  of 
this  business,  so  as  aforesaid  preconized  and  not  appearing  or 
taking  care  to  say,  except  to,  or  oppose  anything  in  this  affair,  and 
prayed  them  to  be  reputed  contumacious,  and,  in  pain  of  such  their 
contumacy,  that  they  and  every  of  them  be  precluded  all  ways  and 
means  of  further  opposing  in  the  ^id  cause  or  business;  at  whos^ 
prayer  the  Vicar  Genend  aforesaid  did  pronounce  all  and  singular 
so  cited,  intimated,  preconized,  and  in  nowise  appearing,  nor  taking 
care  to  say,  except  to,  or  oppose  anything  in  this  affair,  to  be  con- 
tumacious, and  in  pain  of  such  their  contumacy  did  preclude  all  and 
every  of  them  fi*om  any  way  of  further  opposing  the  said  election, 
the  manner  thereof,  or  the  person  in  tnis  behalf  elected;    and 
further  decreed  to  proceed  in  the  said  business  of  confirmation,  the 
absence  or  rather  contumacy  of  the  so  cited,  intimated,  and  not 
appearing  in  any  wise  notwithstanding;  as  in  and  by  a  schedule 
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Confirmation  of  poRected  bj  the  said  proctor,  and  then  read  by  the  satd  Vicar 
Pr.  Hampden.  General,  is  more  fully  contained  Which  things  being  done,  the  said 
lienors  Tes-  Richard  Underwood,  in  pain  of  the  contumacy  of  these  cited, 
timonial.  intimated,  and  not  appearing,  exhibited  his  summary  petition  in 

writing,  and  prayed  it  to  be  admitted,  and  so  forth.  Whereupon 
the  said  Vicar  Greneral  admitted  the  said  summary  petition,  so  far 
as  by  law  he  might  be  decreed  to  proceed  summarily  and  plainly, 
and  so  forth,  and  assigned  the  said  Richard  Underwood  to  prove 
his  said  summary  petition  forthwith;  and  then  the  said  Richard 
Underwood,  in  aid  of  proving  the  things  mentioned  to  be  contained 
in  his  said  summary  petition,  exhibited  the  Queen's  above-men- 
tioned royal  letters  patent  of  her  royal  assent,  by  which  it 
appeared  that  the  aforesaid  Dean  and  Chapter  of  the  Cathedral 
Church  of  Hereford  aforesaid,  had  elected  the  said  Reverend  Renn 
Dickson  Hampden,  Doctor  in  Divinity,  to  be  their  and  the  said 
Cathedral  Churches  Bishop  and  Pastor,  and  that  Her  Majesty  had 
given  her  royal  assent  to  the  said  election ;  he  likewise  exhibited 
a  certificate  of  the  said  Dean  and  Chapter  of  the  said  Cathedral 
Church  of  Hereford  to  the  said  Reverena  Renn  Dickson  Hampden, 
Doctor  in  Divinity,  the  Bishop  elect  of  Hereford,  of  and  concerning 
his  election  to  be  their  Bishop  and  Pastor*  sealed  as  appeared  with 
red  wafer,  under  the  common  seal  of  them  the  said  Dean  and 
Chapter,  and  also  a  public  instrument  of  and  concerning  the  con- 
sent of  him  the  said  Reverend  Renn  Dickson  Hampden,  Doctor 
in  Divinity,  given  to  the  said  election,  and  alleged  that  all  and 
every  thing  contained  in  the  said  exhibits  respectively  were  and 
are  true,  and  were  so  accounted  and  done  as  in  the  same  respec- 
tively are  contained,  and  prayed  all  and  singular  the  things  alleged 
to  be  admitted  and  that  a  term  be  assigned  him  to  hear  the  sen- 
tence or  final  decree  in  this  business ;  at  whose  prayer,  and  in  pain 
of  all  and  singular  the  so  cited,  intimated,  preconized,  and  not 
appearing,  the  said  Vicar  General  admitted  the  aforesaid  public 
instruments,  and  assigned  to  hear  sentence  forthwith;  and  then,  after 
making  another  public  preconization  three  times  of  all  and  singular 
opposers  of  this  business,  so  as  aforesaid  cited,  intimated,  and  in 
no  wise  appearing,  and  so  forth,  the  said  Richard  Underwood 
accused  their  contumacies,  and  in  pain  of  such  their  contumacy  por- 
rected  a  schedule  which  he  prayea  might  be  read.  Whereupon  the 
said  Vicar  General  aforesaid,  at  the  prayer  of  the  said  tlichard 
Underwood,  the  person  accusing  as  above  and  praying  and  so  forth, 
pronounced  them  all  and  singular  contumacious,  and  mpainof  such 
their  contumacies  did,  at  the  prayer  of  the  said  Richarcl  Underwood, 
decree  to  proceed  to  pronouncing  the  Definitive  Sentence  to  be 
pronounced  in  this  cause  or  business  of  confirmation,  the  absence 
or  rather  the  contumacy  of  such  so  cited,  intimated,  and  not  ap- 
pearing in  any  wise  notwithstanding,  as  in  the  same  schedule,  read 
by  the  aforesaid  Vicar  General,  is  more  fully  contained.  These 
things  being  so  done  and  expedited,  and  the  said  Reverend  Renn 
Dickson  Hampden,  Doctor  in  Divinity,  the  Bishop  elect  aforesiud, 
after  having  taken  the  oaths,  upon  the  Holy  Gospel  by  him  touched 
and  kissed,  as  well  of  fidelity  and  true  allegiance  to  the  Queen's  Ma- 
jesty, as  of  denying,  refusing,  and  renouncing  all  and  all  manner  of 
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foreign  jurisdictioDy  power,  authority^  and  superiority,  according  to  Confinnationof 
the  force,  form,  and  effect  of  an  act  of  parliament  of  this  realm  in  Pf-  Hampden. 
that  case  published  and  declared,  and  of  his  not  having  committed  Letters  Tes- 
any  simony  for  or  concerning  the  procuring  or  obtaining  the  said  timonial. 
Bishoprick  of  Hereford,  and  also  the  oaths  of  true  and  canonical 
obedience  to  the  aforesaid  Most  Reverend  Father  in  God,  the  Tx)rd 
Archbishop  of  Canterbury,  and  his  successors,  and  to  the  Cathedral 
and  Metropolitical  Church  of  Christ,  Canterbury,  according  to  the 
canon  in  that  case  made  and  provided,  the  said  Vicar  General  did^ 
at  the  prayer  of  the  said  Richard  Underwood,  who  porrected  the 
Definitive  Sentence,  and  prayed  the  same  to  be  read  and  published 
and  justice  to  be  therein  aone,  pronounce  and  publish  the  said 
written  sentence  or  final  decree  in  the  business  of  confirmation,  by 
pronouncing,  decreeing,  declaring,  supplying,  and  doing  all  other 
things  as  in  the  said  sentence  is  contained.  Upon  all  and  singular 
which  premises,  as  well  the  said  Lord  Bishop  elected  and  confirmed,  as 
the  aforesaid  Richard  Underwood,  Proctor  for  the  Dean  and  Chapter 
aforesaid,  earnestly  desired  and  requested  me,  the  Notary  Public 
aforesaid,  to  make  out  one  or  more  public  instrument  or  instruments 
of  the  execution  of  the  premises,  and  decreed  the  underwritten  wit- 
nesses to  attest  the  same.  And  lastly,  the  said  Vicar  General  did,  at 
the  prayer  of  the  said  Reverend  elected  and  confirmed  Bishop  and 
the  above*mentioned  Richard  Underwood,  Proctor  for  the  Dean 
and  Chapter  of  Hereford  aforesaid,  decree  that  Letters  Testimonial 
of  and  concerning  all  and  singular  the  premises  done  and  ex- 
pedited in  the  manner  and  form  above  specified,  should  be  made 
out  and  delivered,  there  being  then  and  there  present  the  wor- 
shipful Jesse  Addams,  John  Domey  Harding,  Augustus  Frederic 
Bayford,  Robert  Joseph  Phillimore,  and  Travers  Twiss,  Doctors  of 
Law,  respectively  Advocates  of  the  Arches  Court  of  Canterbury^ 
with  many  others  then  and  there  assembled. 

«  Which  I  attest, 

"F.  H.  Dyke, 

"  Notary  Public,  Principal  Registrar.'' 
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Confirmation  of  porrected  by  the  said  proctor,  and  then  read  by  the  said  Vicar 
Dr.  Hampden.  General,  is  more  fully  contained  Which  things  being  done,  the  said 
Letters  Tes-  Richard  Underwood,  in  pain  of  the  contumacy  of  these  cited, 
timonial.  intimated,  and  not  appearing,  exhibited  his  summary  pedtion  in 

writing,  and  prayed  it  to  be  admitted,  and  so  forth,  whereupon 
the  said  Vicar  Greneral  admitted  the  said  summary  petition,  so  far 
as  by  law  he  might  be  decreed  to  proceed  summarily  and  pbdnly, 
and  so  forth,  and  assigned  the  said  Richard  Underwood  to  prove 
his  said  summary  petition  forthwith;  and  then  the  said  Richard 
Underwood,  in  aid  of  proving  the  things  mentioned  to  be  contained 
in  his  said  summary  petition,  exhibited  the  Queen's  above-men- 
tioned royal  letters  patent  of  her  royal  assent,  by  which  it 
appeared  that  the  aforesaid  Dean  and  Chapter  of  the  Cathedral 
Church  of  Hereford  aforesaid,  had  elected  the  said  Reverend  Renn 
Dickson  Hampden,  Doctor  in  Divinity,  to  be  their  and  die  said 
Cathedral  Church's  Bishop  and  Pastor,  and  that  Her  Majesty  had 
given  her  royal  assent  to  the  said  election;  he  likewise  exhibited 
a  certificate  of  the  said  Dean  and  Chapter  of  the  said  Cathedral 
Church  of  Hereford  to  the  said  Reverend  Renn  Dickson  Hampden, 
Doctor  in  Divinity,  the  Bishop  elect  of  Hereford,  of  and  concerning 
his  election  to  be  their  Bishop  and  Pastor,  sealed  as  appeared  with 
red  wafer,  under  the  common  seal  of  them  the  said  Dean  and 
Chapter,  and  also  a  public  instrument  of  and  concerning  the  con- 
sent of  him  the  said  Reverend  Renn  Dickson  Hampden,  Doctor 
in  Divinity,  given  to  the  said  election,  and  alleged  that  all  and 
every  thing  contained  in  the  *8aid  exhibits  respectively  were  and 
are  true,  and  were  so  accounted  and  done  as  m  the  same  respec- 
tively are  contained,  and  prayed  all  and  singular  the  things  alleged 
to  be  admitted  and  that  a  term  be  assigned  him  to  hear  the  sen- 
tence or  final  decree  in  this  business ;  at  whose  prayer,  and  in  pain 
of  all  and  singular  the  so  cited,  intimated,  preconized,  and  not 
appearing,  the  said  Vicar  General  admitted  the  aforesaid  public 
instruments,  and  assi^cd  to  hear  sentence  forthwith;  and  then,  after 
making  another  public  preconization  three  times  of  all  and  singular 
opposers  of  this  business,  so  as  aforesaid  cited,  intimated,  and  in 
no  wise  appearing,  and  so  forth,  the  said  Richard  Underwood 
accused  their  contumacies,  and  in  pain  of  such  their  contumacy  por- 
rected a  schedule  which  he  prayed  might  be  read.  Whereupon  the 
said  Vicar  General  aforesaid,  at  the  prayer  of  the  said  tlichard 
Underwood,  the  person  accusing  as  above  and  praying  and  so  forth, 
pronounced  them  all  and  singular  contumacious,  and  in  pain  of  such 
their  contumacies  did,  at  the  prayer  of  the  said  Richanl  Underwood, 
decree  to  proceed  to  pronouncing  the  Definitive  Sentence  to  be 
pronounced  in  this  cause  or  business  of  confirmation,  the  absence 
or  rather  the  contumacy  of  such  so  cited,  intimated,  and  not  ap- 
pearing in  any  wise  notwithstanding,  as  in  the  same  schedule,  read 
by  the  aforesaid  Vicar  General,  is  more  fully  contained.  These 
things  being  so  done  and  expedited,  and  the  said  Reverend  Renn 
Dickson  Hampden,  Doctor  in  Divinity,  the  Bishop  elect  aforesaid, 
after  having  taken  the  oaths,  upon  the  Holy  Gospel  by  him  touched 
and  kissed,  as  well  of  fidelity  and  true  allegiance  to  the  Queen's  Ma- 
jesty, as  of  denying,  refusing,  and  renouncing  all  and  all  manner  of 
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HILARY  TERM,  11  VICT. 
AllSbish  ^  Regina  v.  The  Archbishop  of  Canterbury. 

Canterbury. 


Coram — Lord  Denman,  Chief  Justice ;  and  Patteson,  Cole- 
RmoE,  and  Erle,  Justices  (r). 

Hth  JaD.1848.  ^^  ^^^  ^^^^  ®^  January,  1848,  Sir  Fitzroy  KeUy  (with  whom 
were  Mr.  A.  J,  Stephens  and  Mr.  Badeley\  on  tne  part  of  the 
three  clergymen  who  had  appeared  as  opposers,  moved  for  a  rule  to 
show  cause,  why  a  mandamus  should  not  issue,  directed  to  his  Grace 
the  Archbishop  of  Canterbury,  and  to  his  Vicar  General,  Dr. 
Bwmaby^  commanding  them,  or  one  of  them,  at  a  Court  to  be 
therefor  duly  holden,  in  the  cause,  or  business,  or  matter  of  the 
confirmation  of  the  election  of  the  Rev.  R.  D.  Hampden,  D.D.,  to 
the  Bishoprick  of  Hereford,  to  |)ermit  and  admit  to  appear,  in  due 
form  of  law,  the  three  opposers  to  oppose  the  confirmation  of  the 
sud  Rev.  R.  D.  Hampden,  and  to  hear  and  determine  upon  such 
opposition,  and  upon  the  articles,  matters,  and  proofs  thereof 
The  application  was  grounded  upon  the  following  Affidavit  : — 

Affidavit  '^  In  the  Queen's  Bench. 

"The  Reverend  William  Frederick  Powell,  of  the  town  of 
Cirencester,  in  the  county  of  Gloucester,  Clerk,  Perpetual  Curate 
of  Cirencester  aforesaid,  and  Richard  Edward  Austin  Townsend, 
of  No.  15,  Godliman-street,  Doctors'  Commons,  in  the  city  of 
London,  Proctor  and  Notary,  severally  make  oath  and  say :  And 
first,  this  deponent  Richard  Edward  Austin  Townsend,  for  himself, 
saith,  that  he  is  one  of  the  Proctors  or  Procurators  GeYieral  Exercent, 
duly  appointed  of  the  Arches  Court  of  the  Archbishop  of  Canter- 
bury, and  by  virtue  whereof  this  deponent  is  entitled  to  practise  in 
other  Ecclesiastical  Courts.  And  tnis  deponent  saith  that  he  was 
admitted  as  such  Proctor,  and  is  well  acquainted  with  the  usage  and 
practices  of  the  said  Court,  and  of  the  other  Ecclesiastical  Courts. 
And  this  deponent  saith  that  on  the  28th  day  of  December,  1847, 
the  Reverend  Renn  Dickson  Hampden,  D.D.,  was  howsoever 
elected  by  the  Dean  and  Chapter  of  the  Cathedral  Church  of 
Hereford,  to  the  ofBce  or  dignity  of  Bishop  of  the  said  diocese  of 
Hereford,  the  same  being  theretofore  vacant  And  thereupon  Her 
Majesty  issued  her  royal  letters  patent,  bearing  date  the  6th  day 
of  January,  1848,  and  directed  to  his  Grace  the  Archbishop  of 
Canterbunr,  of  which  the  following  is  a  copy :  "  Victoria,  by  the 
'^  Grace  of  God,  of  the  United  Elingdom  of  Great  Britain  and  Ire- 
**  land  Queen,  Defender  of  the  Faith ;  To  the  Most  Reverend  Father 
'*  in  God,  our  riffht  trusty  and  right  entirely  beloved  Councillor, 
"  William,  by  divine  providence  Archbishop  of  Canterbury,  Primate 
'^  and  Metropolitan  of  all  England,  and  to  all  other  Bishops  herein 

(r)  Mr.  Justice  Wightman  was  sitting  in  the  Bail  Court. 
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*'  concerned,  greeting.  Whereas  the  Episcopal  See  of  Hereford  being  Regina  p.  The 
«  lately  vacant  by  the  translation  of  the  Right  Reverend  Father  in    ^^**^"^*'^  ^^ 
"  God  Doctor  Tnomas  M asgrave^  late  Bishop  thereof,  to  the  Archi-       *°  ^  ^^' 
"  episcopal  See  of  York ;  upon  the  humble  petition  of  the  Dean       Affidavit 
"  and  Chapter  of  our  Cathedral  Church  of  Hereford,  we  did,  by  our 
^*  letters  patent,  grant  them  our  leave  and  licence  to  choose  to  tnem- 
"  selves  another  Bishop  and  Pastor  of  the  said  See;  and  the  said  Dean 
**  and  Chapter,  by  virtue  of  our  said  licence  and  leave,  have  chosen, 
**  for  themselves  and  the  said  church,  our  trusty  and  well  beloved 
*^  Renn  Dickson  Hampden,  D.D.,  to  be  their  Bishop  and  Pastor,  as 
*'  by  their  letters  sealed  with  their  common  seal,  directed  to  us  there- 
'*  upon,  does  more  fully  appear :  We,  accepting  of  such  election,  have 
**  given  our  Royal  Assent  thereto ;  and  this  we  signify  unto  you  l>y 
these  presents,  requiring  and  strictly  commanding  you,  oy  the 
faith  and  allegiance  by  which  you  stand  bound  to  us,  to  confirm  the 
**  said  election,  and  to  consecrate  the  said  Renn  Dickson  Hampden, 
so  as  aforesaid  chosen  to  be  Bishop  of  the  said  See,  and  to  do,  per- 
form, and  execute  with  diligence,  nivour,  and  effect,  all  the  singular 
**  other  things  which  belong  to  your  pastoral  office,  according  to  the 
**  laws  and  statutes  of  England,  in  this  behalf  made  and  provided. 
*'  In  witness  whereof,  we  have  caused  these  our  letters  to  be  made 
*^  patent     Witness  ourself  at  Westminster,  this  6th  day  of  January 
"  in  the  eleventh  year  of  our  reign.     By  writ  of  trivy  Seal — 
*^  Lanffdale — BenthalL"     And  this  deponent  William  Frederick 
Powell  for  himself  saith,  that  this  deponent  and   the   Reverend 
Richard  Webster  Huntley,  of  the   parish   of  Alberbury,   in   the 
county  of  Salop,  and  diocese  of  Hereford  aforesaid.  Clerk,  Vicar  of 
Alberbury  aforesaid,  and  the  Reverend  John  Jebb,  of  the  parish  of 
Peterstow,  near  Ross,  in  the  county  of  Hereford,  and  diocese  of 
Hereford  aforesaid.  Clerk,  Rector  of  Peterstow  aforesaid,  being 
minded,  and  of  opinion,  and  verily  believing,  that  good  and  valid 
objections  existed  to  the  confirmation  of  the  said  election  of  the 
said  Dr.  Hampden  to  the  said  See  and  Bishoprick  of  Hereford,  they 
resolved  and  determined  to  oppose  such  confirmation,  and  accorcl- 
ingly  instructed  and  gave  their  several  proxies,  in  due  form  of  law, 
to  the  deponent,  Richard  Edward   Austin  Townsend,   and  Mr. 
Frederick  Robarts,  his  partner,  jointly  and  severally,  to  appear  on 
their  behalf,  and  oppose  the  said  confirmation.     Ana  this  deponent, 
Richard  Edward  Austin  Townsend,  for  himself  further  saith,  that, 
in  obedience  to  such  letters  patent,  and  according  to  the  usual 
course  of  proceeding  in  such  cases,  the  said  Archbishop,  by  his 
Vicar  General,  the  Right  Worshipful  Sherrard  Beaumont  Bumaby, 
Doctor  of  Laws,  Vicar  General  of  the  Province  of  Canterbury, 
assisted  by  the  Right  Honourable  Stephen  Lushington,  Doctor  of 
T^ws,  and  Judge  of  the  Consistorial  Court  of  London,  and  Sir 
John  Dodson,  Doctor  of  Laws,  and  Master  of  the  Faculties,  as 
assessors  («),  for  the  purpose  of  proceeding  with  the  cause,  business, 
or  matter  of  the  said  confirmation,  proceeded  in  the  said  cause, 
business,  or  matter,  in  manner  next  hereinafter  mentioned.     And 
this  deponent  further  saith,  that  the  said  See  of  Hereford  is  within 
the  province  of  the  said  Archbishop  of  Canterbury,  and  that  the 

(<)  Vide  supra^  p.  21  n.  (p). 
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Regina  o.  The  Coart  of  the  Vicar  General  of  the  said  Archbishop  for  the  con6r- 
ArchbUhopof  mation  of  bishops  elected  within  that  province,  has,  from  time  im- 

^  "^y*    niemorial,  been  held  at  the  church  of  Saint  Mary-le-Bow,  in  the 

Affidavit  city  of  London,  and  that  the  said  Vicar  General,  so  assisted  as  afore- 
said, proceeded  with  the  said  cause,  business,  or  matter  of  the  said 
confirmation,  as  hereinafter  more  particularly  mentioned,  and  on 
Tuesday  the  11th  day  of  January,  1848,  a  citation  or  mandate 
against  all  and  singular  opposers,  c^Iing  upon  them  to  appear  and 
make  their  objections  at  the  said  Court,  on  the  day  last  aforesaid, 
having  been  first  duly  published  in  the  said  church,  on  or  about  the 
8th  day  of  January  aforesaid,  and  a  copy  thereof  having  been 
afHxed,  and  for  some  time  lefl  affixed,  to  the  door  of  the  said 
church,  according  to  the  law  and  practice  of  the  said  court  And 
this  deponent  further  saith,  that  the  said  Vicar  General  and  assessors 
assembled  in  the  dining-room  adjoining  the  Common  Hall  of 
Doctors'  Commons,  and  mat  Richard  Underwood,  Esquire,  Chapter 
Clerk  of  the  Dean  and  Chapter  of  the  Cathedral  Church  of  Here- 
ford, Notary  Public,  appointed  Proctor  of  the  said  Dean  and  Chapter, 
•I  together  with  John  burder.  Esquire,  Notary  Public,  and  Francis 

Hart  Dyke,  Esquire,  Notary  Public,  and  one  of  the  Procurators 
General  Exercent  in  the  said  Arches  Court  of  Canterbury,  exhibited 
proxy  under  the  hands  and  seals  of  the  said  Dean  and  Chapter,  and 
presented  to  the  said  Doctor  Renn  Dickson  Hampden  a  certificate 
of  his  being  howsoever  elected  Bishop  and  Pastor  of  the  said  Ca- 
thedral Church  of  Hereford,  and  prayed  him  to  give  his  consent  to 
the  said  election ;  and  thereupon  the  said  Renn  Dickson  Hampden 
read  the  schedule  of  consent,  and  signed  the  same ;  and  the  said 
Vicar  General  immediately  afterwards  adjourned  the  business  to  the 
said  church  of  Saint  Marv-le-Bow.  And  these  deponents,  William 
'  Frederick  Powell,  and  Richard  Edward  Austin  Townsend,  say,  that 
they  attended  at  and  in  the  said  church  of  Saint  Mary-le-Bow,  in 
the  said  city  of  London,  on  the  said  11th  day  of  this  present  month 
of  January,  when  and  where  the  court  for  the  confirmation  of  the 
election  of  the  said  Dr.  Hampden,  as  Bishop  of  Hereford,  was  held, 
before  the  said  Ri^ht  Worshipful  Doctor  Sherrard  Beaumont 
Bumaby,  the  said  Vicar  General,  assisted  by  the  said  Doctor  Lush- 
ington  and  Sir  John  Dodson,  as  his  assessors,  as  aforesaid  ;  and 
that,  after  prayers  had  been  duly  read,  the  business  of  the  said  con- 
firmation of  the  election  of  the  said  Doctor  Hampden  to  be  Bishop 
of  the  said  diocese  of  Hereford,  was  commenced  and  proceeded  in, 
by  the  presentation  to  the  aforesaid  Vicar  General  of  the  aforesaid 
letters  patent  of  Her  Majesty,  of  the  6th  day  of  January,  1848, 
which  said  letters  patent  were  read;  whereupon  Mr.  Richard 
Underwood,  the  Chapter  Clerk  of  the  Dean  and  Chapter  of  the 
Cathedral  Church  of  Hereford  aforesaid,  prayed  the  said  Vicar 
General  to  take  upon  himself  the  duty  of  the  said  confirmation,  and 
decree  that  the  same  be  proceeded  in,  according  to  the  form  of  the 
said  letters  patent  and  exigency  of  the  law ;  and  the  said  Vicar 
General  having  signified  his  assent  thereto,  the  said  Doctor  Hamp- 
den was  presented  to  the  said  Vicar  General  by  the  said  Mr.  Un- 
derwood, who  then  declared  that  he  judicially  produced  the  said 
Doctor  Hampden,  as  Bishop  elect  of  Hereford;  and  the  said  Mr. 
Underwood  further  stated,  that,  as  proctor  for  the  said  Dean  and 
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Chapter,  he  also  exhibited  an  original  mandate,  top;cthcr  with  the  Regina  p  Tlic 
certificate,  thereupon  indorsed,  touching  the  execution  of  the  said    ^(^^^'J'l^^^^  °^ 

mandate,  against  all  and  singular  opposers,  and  prayed  that  such   - 

opposers  might  be  publicly  called     And  these  deponents  further       Afl5d«vit. 
say,  that  the  said  Vicar  General  thereupon  directed  the  Apparitor 
General  of  the  said  court,  then  present,  to  make  proclamation,  as  is 
usual  in  such  cases ;  whereupon  the  said  Apparitor  General  made 
proclamation,  in  open  court,  in  the  said  church,  in  the  words  fol- 
lowing, that  is  to  say  :  "  Oyez  I  Oyez !  Oyez  I  all  manner  of  per- 
''  sons,  who  shall  or  will  object  to  the  confirmation  of  the  Reverend 
"  Renn  Dickson  Hampden,  D.D.,  to  be  Bishop  and  Pastor  of  the 
''  Catbednd  Church  of  Hereford,  let  them  come  forward,  and  make 
"  their  objections  in  due  form  of  law,  and  they  shall  be  heard." 
And  these  deponents  further  say,  that  immediately  after  such  pro- 
clamation was  made,  and  before  any  other  proceedings  were  taken, 
this  deponent,  Richard  Edward  Austin  Townsend,  addressed  the 
said  Vicar  General,  and  stated  that  he  appeared  as  proctor  for  the 
Rev.  Richard  Webster  Huntley,  Clerk,  M.A.,  of  the  University  of 
Oxford,  Vicar  of  Allerbury,  in  the  county  of  Salop,  and  diocese 
of  Hereford  aforesaid,  the  Rev.  John  Jebb,  Clerk,  M.  A.,  of  Trinity 
College,  Dublin,  Rector  of  Peterstow,  in  the  county  and  diocese  of 
Hereiord  aforesaid,  and  the  Rev.  William  Frederick  Powell,  Clerk, 
M.A.,  of  the  University  of  Cambridge,  Perpetual  Curate  of  Ciren- 
cester, in  the  county  of  Gloucester,  (the  other  deponent  hereto) ; 
and  that  this  deponent,  Richard  Edward  Austin  Townsend,  exhibited 
proxies,  under  the  hands  and  seals  of  the  said  three  last  named   * 
parties  respectively,  and  then  declared  that  he  opposed  the  confir- 
mation of  the  election  of  the  said  Doctor  Renn  Dickson  Hampden 
to  the  office  or  dignity  of  Bishop* of  Hereford  aforesaid.     And  this 
deponent  Richard  £dward  Austin  Tovmsend  for  himself  further 
saith,  that  upon  this  deponent  addressing  the  said  Vicar  General,  as 
last  aforesaid,  the  said  Vicar  General  inquired  of  this  deponent, 
what  were  his  objections,  or  used  words  to  that  effect     And  this 
deponent  saith  that  he  had  such  objections  in  writing  then  in  his 
possession,  and  that  whilst  this  deponent  was  in  the  act  of  presenting 
such  objections,  which  were  in  the  form  of  a  libel  or  plea,  and  were 
duly  signed  by  advocates,  as  is  usual  in  such  cases,  the  said  Vicar 
General  said  to  this  deponent,  **  We  are  acting  under  a  mandate 
**  from  the  Crown  issuea  pursuant  to  the  provisions  of  the  statute  of 
''  the  25  Hen.  8,  c  20.  And  we  conceive  ourselves  bound  to  confirm, 
^  without  suffering  any  opposition,"  or  words  to  that  effect     And 
this  deponent  then  said,  in  answer  to  the  said  inquiry  of  the  said 
Vicar  General,  '*  Right  worshipful,  I  bring  in  a  libel,"  or  words  to 
that  effect,  this  deponent  understanding  that  he  was  assigned  by 
the  said  Vicar   General  so  to  do;   whereupon   the  said  Doctor 
Lushington,  one  of  the  assessors  of  the  said  Vicar  General,  said  to 
this  deponent,  ^^  No  you  will  not :  you  ara  not  permitted  to  appear; 
'*  and,  Mr.  Townsend,  you  know  perfectlv  well,  as  an  ecclesiastical 
'*  practitioner,  that  you  are  not  anle  to  bring  in  a  libel  until  you 
''  are  permitted  to  appear."    And  this  deponent  saith,  that  the  said 
Vicar  General,  then  and  there,  wholly  refused  to  permit  this  depo- 
nent to  Hp|)oar,  as  proctor  as  aforesaid,  for  the  said  three  opposmg 
parties,  or  any  of  them,  or  to  exhibit  his  aforesaid  proxies,  or  to 
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Begins  r.  The  present  or  bring  in  any  libel,  or  plea,  or  objections  aniinst  theconfir- 
^nterburir*^  nation  of  the  said  election  of  the  said  Doctor  Hammen,  or  to  do  any 
—  act  whatsoever  in  opposition  to  the  confirmation  of  the  said  election, 
AAdavit.  although  the  said  proxies  and  libel  were  in  due  form  of  law,  according 
to  the  usage  and  practice  of  the  said  Court,  and  althous^h  thb  de- 
ponent, then  and  there,  duly  and  at  the  proper  time,  according  to  law, 
-  ofiered  and  proposed  to  appear  as  proctor  for  the  said  opposing 
parties,  in  the  matter  of  the  said  opposition  to  the  said  confirmation, 
and  to  exhibit  the  said  libel.  And  this  deponent  further  saith,  that 
he  had  instructed  certain  advocates  or  counsel,  namely,  Doctor 
Addams,  and  Doctor  Harding,  and  Doctor  Robert  Phillimore,  to 
appear  on  behalf  of  the  said  opposing  parties,  and  oppose  the 
confirmation  of  the  said  election ;  and  the  said  advocates  or  counsel 
then  appeared  accordingly,  and  reauired  to  be  heard ;  whereupon 
the  said  Vicar  General  inquired  of  tne  said  Doctor  Addams  whether 
he  wished  to  be  heard  upon  the  question,  whether  counsel  had  a 
right  to  be  heard  or  not;  and  the  said  Doctor  Addams  having 
replied  that  he  did,  the  said  Vicar  General  said,  '^  We  confine  you 
*'  to  that ;"  and  the  said  Doctor  Lushington  also  then  said  to  the  siud 
Doctor  Addams,  *^  Distinctly  understand  to  what  you  are  confined, 
**  namely,  the  question,  whether,  considering  the  statute  of  Henry  the 
"  Eighth,  which  has  been  referred  to,  you  have  a  right,  not  withstanding 
"  that  statute,  to  be  heard  at  all,"  or  words  to  that  effect  And  this 
deponent  further  saith,  that  thereupon  the  said  advocates  or  counsel 
were  heard  at  length,  upon  the  said  question,  whether  they  were 
entitled  to  appearand  be  heard;  and  that  when  they  had  concluded, 
one  Doctor  Bayford,  as  counsel  on  behalf  of  the  said  Doctor 
Hampden,  and  of  the  said  Dean  and  Chapter  of  Hereford,  or  one 
of  them,  rose  to  reply  to  the  observations  of  the  said  advocate  or 
counsel,  but  the  Court  stopped  him,  and  proceeded  to  give  judgment, 
and  decided  that  they  could  not  hear  any  objections  to  the  confir- 
mation of  the  said  election,  and  that  they  were  precluded,  by  the 
said  statute,  from  allowing  any  such  objections  to  be  entertained; 
the  said  Vicar  General  delivering  his  judgment  to  the  efiect 
following,  that  is  to  say,  he  was  of  opinion  that  the  Court  was 
bound  to  proceed  to  the  confirmation  of  the  election  of  Doctor 
Hampden  to  the  fiishoprick  of  Hereford,  under  the  provisions  of 
the  statute  of  the  25th  year  of  King  Henry  the  Eighth,  which 
clearly  extended  to  the  present  case,  and  by  which,  if  he  should 
commit  or  sufier  any  let  or  hindrance  to  such  confirmation,  he 
should  become  liable  to  the  penalties  of  prtBmunire;  that  the  act 
itself  prescribed  no  mode  of  proceeding  in  the. performance  of  the 
duty  enjoined,  nor  referred  to  any ;  and  that  the  said  Court  was  bound 
by  the  statute  law  of  the  realm,  which  afforded  it  no  alternative,  but  that 
of  confirming  the  election,  which  was  certified  to  have  been  made 
by  the  Dean  and  Chapter  of  Hereford,  or  subject  themselves  to  the 
penalties  of  prtBnutnire.  And  the  said  Doctor  Lushinston,  and  the 
said  Sir  John  Dodson,  as  such  assessors  as  aforesaid,  then  also 
severally  expressed  their  opinions,  that  the  said  opposers,  their 
proctor,  or  counsel,  could  not  be  allowed  to  appear  or  be  heard,  by 
reason  of  the  said  statute  of  the  25th  year  of  the  reign  of  King 
Henry  the  Eighth.  And  this  deponent  further  saith,  that  after  the 
said  judgment  had  been  so  given,  the  following  proceedings  took 
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place,  that  is  to  say,  the  said  Vicar  General  directed  the  said  Regina  r.  The 
confirmation  to  be  proceeded  with,  according  to  the  usual  fomi ;    Archbbbop  of 

whereupon  the  said  Proctor  of  the  said  Dean  and  Chapter  openly *"*'  "'^1. 

said  in  the  presence  and  hearing  of  the  said  Court :  *^  1  accuse  the  Affidavit. 
^  contumacy  of  all  and  singular  persons  cited,  intimated,  publicly 
^'  called,  and  not  appearing,  and,  in  pain  of  such  of  their  contumacy, 
**  pray  that  they  and  every  of  them  De  precluded  from  the  means  of 
**  further  opposing  against  the  said  election,  the  manner  thereof,  or 
''  the  person  elected  in  this  behalf;  and  also  that  it  may  be  decreed 
to  be  proceeded  to  further  acts  in  this  business  of  confirmation, 
the  absence  or  contumacy  of  the  persons  so  cited,  intimated, 
**  publicly  called,  and  not  appearing  m  anywise  notwithstanding; 
"  and  I  porrect  a  schedule,  which  I  pray  to  be  read."  And  this 
deponent  further  saith,  that  the  said  proctor  then  handed  in  a  paper 
to  the  said  Vicar  General,  which  the  said  Vicar  General  then  read 
and  signed,  the  contents  of  which  are  unknown  to  this  deponent ; 
and  then  the  said  proctor  proceeded,  and  stated  as  follows:  ^'In 
"  pain  of  the  contumacy  of  all  and  singular  persons  cited,  intimated, 
**  publicly  called,  and  not  appearing,  I  give  this  summary  petition 
**  in  writing,  which  I  pray  to  be  admitted ;  and  that  it  be  decreed 
to  be  proceeded  summarily  and  plainly,  and  that  a  term  be 
assigned  me  to  prove  the  same  immediately."  And  this  deponent 
further  saith,  that  the  said  Vicar  General  replied  as  follows :  "  We 
**  do  admit  this  your  summary  petition,  so  far  as  the  same  may  be 
*'  by  law  admitted,  and  do  aecree  that  it  may  be  proceeded 
**  summarily  and  plainly ;  and  we  do  assign  you  a  term  to  prove 
**  this  your  summary  petition  immediately,"  or  words  to  that  effect ; 
whereupon  the  said,  proctor  then  said :  "  In  pain  of  the  contumacy 
of  all  and  singular  persons  cited,  intimated,  publicly  called,  and 
not  appearing,  and  in  support  of  proof  of  the  matters  contained  in 
my  said  summary  petition,  I  exhibit  a  certificate,  touching  and 
"  concerning  the  election  of  the  aforesaid  Reverend  Renn  Dickson 
**  Hampden,  Doctor  of  Divinity,  to  be  Bishop  and  Pastor  of  the 
**  said  Cathedral  Church  of  Hereford,  made  by  the  said  Dean  and 
Chapter  of  the  said  Church,  and  issued  under  their  common  seal. 
I  likewise  exhibit  a  public  instrument  of  the  consent  of  the  said 
Doctor  Renn  Dickson  Hampden  to  the  said  election,  and  her 
Majesty's  letters  patent  before  read.  And  I  allege,  that  all  and 
singular  the  matters  set  forth  in  the  said  exhibits  respectively 
**  were  and  are  true,  and  so  had  and  done  as  therein  contained ; 
*^  and  I  pray  all  of  them  to  be  admitted,  and  that  a  term  be 
*^  assigned  me  to  hear  sentence  instantly."  And  this  deponent 
saith,  that  the  said  Vicar  General  then  said  as  follows:  **  In  pain  of 
the  contumacy  of  all  and  singular  the  persons  so  as  aforesaid 
cited,  intimated,  publicly  called,  and  not  appearing,  We  do 
*^  admit  these  public  instruments,  and  do  assign  to  hear  sentence 
**  instantly ;"  that  the  said  proctor  then  said :  ^*  I  pray  all  and 
**  singular  the  said  opposers  to  be  again  publicly  called ;"  that 
the  Vicar  General  then  said :  *^Let  the  opposers  be  again  publicly 
**  called  ;"  and  that  the  said  Apparitor  General  then  made  his 
proclamation  as  follows  :  **  Oyez  1  Oyez  !  Oyez  !  All  ye  who 
"  shall  or  may  or  will  object  to  the  confirmation  of  the  Reverend 
"  Renn  Dickson  Ilampdcn,  as  Lord  Bishop  of  the  Episcopal  See  of 
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Regina  v.  The  ^  the  Cathedral  Church  of  Hereford,  now  come  forward  and  state 
^CwterbSff  "your  objections,  and  you  shall  be  heard:"  That  after  such  pro- 
IL  clamation  made,  the  said  proctor  then  said,  *^  I  accuse  the  con- 
Affidavit.  *'  tumacy  of  all  and  singular  the  persons  so  as  aforesaid  cited,  inti- 
*^  mated,  publicly  called,  and  not  appearing ;  and  I  pray  them  to 
*^  be  pronounced  contumacious,  and,  in  pain  of  such  their  con- 
"  tumacy,  that  it  be  decreed  to  be  proceeded  to  the  pronouncing 
<<  your  definitive  sentence;  and  I  porrect  a  schedule  which  I  pray 
**  to  be  read.'*  And  this  deponent  saith  that  the  said  proceedings 
then  terminated,  by  the  said  Doctor  Hampden  taking  the  oaths 
usual  and  required  in  such  cases;  and  the  said  Vicar  General 
signed,  promulgated,  and  gave  the  following  sentence  in  writing, 
that  is  to  say,  *'  In  the  name  of  God,  Amen.  We  Sherrard  Beau- 
'*  mont  Bumaby,  Doctor  of  Laws,  Vicar  General  and  Official  Prin- 
"  cipal,  lawfully  con^^tituted  of  the  most  Reverend  Father  in  God, 
**  William,  by  Divine  Providence,  Lord  Archbishop  of  f Canterbury, 
^*  Primate  of  all  England  and  Metropolitan,  being  hereunto  suffi- 
"  ciendy  and  lawfully  authorized,  and  having  heard,  seen,  under- 
^'  stood  and  discussed  the  merits  and  circumstances  of  a  certain 
'*  business  of  confirmation  of  an  election  made  and  celebrated  of 
**  the  Reverend  Renn  Dickson  Hampden,  D.D,,  elected  Bishop 
"  and  Pastor  of  the  Cathedral  Church  of  Hereford,  which  is  con- 
'<  troverted  and  remains  undetermined  before  us  in  judgment,  and 
^^  having  considered  the  whole  process  had  and  done  in  the  business 
**  of  such  confirmation,  and  having  observed  all  and  singular  the 
*'  matters  and  things  that  by  law  in  this  behalf  ought  to  be  observed, 
*^  we  have  thought  fit,  and  do  thus  think  fit,  to  proceed  to  the 
^  giving  our  definitive  sentence  or  final  decree  in  this  business,  in 
manner  following.  Whereas  by  the  acts  enacted,  deduced,  al- 
leged, propounded,  exhibited,  and  proved  before  us,  relating  to 
*^  such  confirmation,  we  have  amply  K>und,  and  do  find,  that  the 
"  said  election  was  rightfully  and  lawfully  made  and  celebrated  by 
*'  the  Dean  and  Chapter  of  the  said  Cathedral  (yhurch  of  Hereford, 
**  of  the  said  Reverend  the  Bishop  elect,  a  man  both  prudent  and 
^*  discreet,  deservedly  laudable  for  his  life  and  conversation,  of  a 
**  bee  condition,  born  in  lawful  wedlock,  of  due  age,  and  an  ordained 
'^  priest,  and  that  there  neither  was  nor  is  anything  in  the  ecclesi- 
"  astical  laws  that  ought  to  obstruct  or  hinder  his  oeing  confirmed 
**  by  our  authority  Bishop  of  the  said  See ;  therefore  we  Sherrard 
Beaumont  Bumaby,  Doctor  of  Laws,  the  judge  aforesaid,  having 
weighed  and  considered  the  premises,  and  with  the  assistance  of 
**  the  learned  in  the  law,  do,  by  the  authority  wherewith  we  are 
*'  invested,  confirm  the  aforesaid  election  made  and  celebrated  of 
<^  the  pei*son  of  the  said  Reverend  Renn  Dickson  Ham[)den, 
**  Doctor  of  Divinity,  to  the  Bishoprick  of  Hereford.  And  we  do, 
**  so  far  as  in  our  power  and  by  law  we  may,  supply  all  defects  in 
*'  the  said  election,  if  any  there  happen  to  be.  And  we  do  commit 
^*  unto  the  said  Bishop  elected  and  confirmed  the  care,  government, 
**  and  administration  of  the  spirituak  of  the  said  Bishopnck  of  Here* 
'*  ford.  And  we  do  pronounce,  decree,  and  order,  by  this  our  defini- 
**  tive  sentence,  or  final  decree,  which  we  make  and  publish  in  these 
"  presents,  thai  the  said  Bishop  so  elected  and  confirmed,  or  his 
**  lawful  proctor  for  him,  shall  be  inducted  into  the  real,  actual,  and 
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<^  corporal  possession  of  the  said  Bishoprick,  and  of  all  its  rights,  Rcgina  v  The 
"  dignities,  honours,  privileges,  and  appurtenances  whatsoever,  and    ^^l^^j^b^ry 

**  be  installed  and  enthroned  by  the  Archdeacon  of  Canterbury, ^^ 

**  or  his  deputy,  according  to  the  laudable  and  approved  manner       Affidavit. 
^  and  custom  of  the  said  Cathedral  Church,  not  being  contrary  to 
"  the  laws  and  statutes  of  this  realm."     And  this  deponent  further 
saith,   that   the  proctor  then  said : — **  The  Lord  Bishop  elected 
^*  and  confirmed,  and  myself,  pray  a  public  instrument  and  letters 
"  testimonial  to  be  made  out,  of  and  concerning  the  premises ;" 
whereupon  the  Vicar  General  said— "We  do  decree  as  prayed." 
And  this  deponent  further  saith,  that  the  forms  and  proceedings 
used  and  adopted  in  the  said  business  or  matter  of  the  said  con- 
firmation, were  of  the  same  tenor  and  description  as  the  forms  and 
proceedings  used  and  adopted  in  suits  and  causes  in  the  eccle- 
siastical courts,  and  that  the  same  forms  of  citations,  proclamations, 
summaiy  petitions,  or  plea,  proofs,  sentence,  and  other  forms,  as 
were  used  and  adopted  in  the  said  business  or  matter,  have  been, 
to  the  best  of  this  deponent's  information  and  belief,  commonly 
used  in  the  confirmations  of  the  elections  of  bishops  in  England, 
ever  since  the  said  statute  of  the  25  Hen.  8  was  revived  in  the 
reign  of  Queen  Elizabeth.     And  both  these  deponents  further  say, 
that  the  opposition,  so  intended  to  be  made  to  the  then  present 
confirmation  of  the   election  of  the  said   Doctor   Rcnn  Dickson 
Hampden  to  the  Bishoprick  of  Hereford,  was  founded  upon  two 
books  written,  printed,  and  published  by  him ;  the  avowed  purport 
or  object  of  the  first  of  the  said  two  books  being  to  illustrate  the 
injurious  efiects  of  dogmatism  in  Theology ;  and  in  both  books,  in 
illustration  of  the  (supposed)  effect  of  dogmatism  in  Theology,  it  is 
well  kno¥m,  or  justly  suspected,  that,  whether  so  by  him  intended 
or  not,  he  hath,  in  fact,  spoken  or  declared  in  the  manifest  de- 
rogation or  depraving  of  many  things  in  the  Book  of  Common 
Prayer,  and  hath  maintained  or  affirmed  divers  doctrines  repue- 
nant,  or  at  least  contrary  to  the  Thirty-nine  Articles  of  the  Church 
of  England,  especially  those  or  most  or  ^many  of  them  particularly 
concerning  faitn  and  doctrine.     And  these  deponents  further  say> 
that  expressly  by  reason  of  or  with  reference  to  such  two  booKs 
aforesaid,   he   the    said   Doctor   Renn    Dickson   Hampden  (then 
recently  appointed  Regius  Professor  of  Divinity  in  the  University 
of  Oxford),  in  the  year  of  our  Lord  1836,  incurred  the  solemn 
censure  of  that  University,  and  which  censure  (the  said  Doctor 
Renn  Dickson  Hampden  neither  then  nor  since  having,  in  any 
manner,  explained  or  renounced  or  retracted  those  parts  of  his 
teaching  which  have  led  to  his  being  so  justly  suspected  as  afore- 
said) was  in  effect  re-affirmed  by  the  said  University,  in  the  year 
of  our  Lord,  1842.     And  these  deponents  further  say,  that  articles, 
alleging  and  setting  up  unsoundness  of  doctrine  and  teaching  by. 
the  said  Doctor  Renn  Dickson  Hampden,  had  been  prepared  and 
signed  by  certain  learned  civilians,  ready  to  be  given  in  as  aforesaid, 
had  the  said  parties  been  permitted  to  appear,  and  which  these 
deponents    are    advised    and    believed    to    present    and  contain 
sufficient  ground  of  opposition  to  the   confirmation   of  the  said 
Doctor   Kenn    Dickson    Ham]xien^  and   this  deponent,   the  said 
Richard  Edward  Austin  Towascnd,  was  ready  to  bring  in,  in  due 
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Confirmation  of 
Dr.  Hampden. 

The  final  sen- 
tence. 


"This  sentence  was  read  and  subscribed  by  the  Right  Wor- 
shipful Sherrard  Beaumont  Bumaby,  LL.D.9  Vicar  General  aiiid 
Official  Principal,  lawfully  constituted,  of  the  Most  Reverend  Father 
in  God,  William,  by  Divme  Providence,  Lord  Archbishop  of  Can- 
terbury, Primate  of  all  England,  and  Metropolitan,  on  Tuesday  the 
11th  day  of  January,  in  the  year  of  our  Lord,  1848,  between  the 
hours  of  nine  and  two  of  the  same  day,  at  the  prayer  of  Richard 
Underwood,  Notary  Public,  Proctor  for  the  Dean  and  Chapter  of 
the  Cathedral  Church  of  Hereford ;  in  the  presence  of  me  Francis 
Hart  Dyke,  Notary  Public,  Principal  Registrar  of  the  province  of 
Canterbury.  Whereupon  the  said  Richard  Underwood,  and  so 
forth,  requested  me,  and  so  forth,  being  then  and  there  present  the 
witnesses  mentioned  in  the  act,  in  the  presence  of  me, 

«« t.  H.  Dykb, 
"  Notary  Public  and  Principal  Registrar." 

Mr.  Underwood.  The  Lord  Bishop,  elected  and  confirmed,  and 
myself,  pray  a  Public  Instrument  and  Letters  Testimonial  to  be 
made  out,  of  and  concerning  the  premises. 

The  YicAR  General.     We  do  decree  as  prayed. 

The  Court  then  rose. 


Letters  Tes- 
timonial. 


The  Letters  Testimonial  were  as  follows : — 

*'  Acts  done  apd  expedited  in  the  business  of  confirming  the 
election  made  and  celebrated  of  the  person  of  the  Reverend 
Renn  Dickson  Hampden,  Doctor  in  Divinity,  to  be  Bishop 
and  Pastor  of  the  Cathedral  Church  of  Hereford,  on  Tuesday, 
the  eleventh  day  of  January,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  forty-eight,  and  in  the  eleventh 
year  of  the  reign  of  our   Sovereign  Lady  Victoria  by   the 
Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  between  the  hours  of 
nine  in  the  forenoon  and  two  in  the  afternoon  of  the  same  day, 
in  the  parish  Church  of  Saint  Mary-le-Bow,  London,  before 
the  Right  Worshipful  Sherrard  Beaumont  Bumaby,  Doctor  of 
Laws,  Vicar  General,  and  Official  Principal,  lawfully  constituted 
of  the  Most  Reverend  Father  in  God,  William,  by  Divine  Pro- 
vidence, Lord  Archbishop  of  Canterbury,  Primate  of  all  Eng- 
land and  Metropolitan,  and  the  Right  Honourable  Stephen 
Lushington,  Doctor  of  Laws,  Chancellor  of  the  Diocese  of 
London,  and  the  Right  Worshipful  Sir  John  Dodson,  ELniffht, 
Doctor  of  Laws,  assisting  him,  m  the  presence  of  Francis  Hart 
Dyke,  Notary  Public,  Principal  Registrar  of  the  province  of 
(^anterbm^. 
'*0n  which  day  and  place  between  the  hours  aforesaid,  were 
presented  to  the  said  Right  Worshipful  Sherrard  Beaumont  Bur- 
naby.  Doctor  of  Laws,  the  Vicar  General  aforesaid,  then  and  there 
sitting  as  judge.  Her  Majesty's  Royal  letters  patent,  which  beinff 
publicly  read  by  me,  the  arorcsaid  Principal  Registrar,  the  saia 
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Vicar  General,  in  honour  and  respect  due  to  our  said  Lady  the  ConfirmBtionof 
Queen,  took  upon  him  the  care  of  executing  the  said  letters  Pf-  Hampden, 
patent,  and  decreed  to  proceed  upon  them  according  to  the  force,  Letten  Tct* 
form,  and  effect  thereof,  in  the  presence  of  me  the  aforesaid  Francis  timoni**. 
Hart  Dyke,  Notary  Public,  the  Principal  Registrar  of  the  province 
of  Canterbury.  Then  appeared  personally  Richard  Underwood, 
Notary  Public  (Chapter  Clerk  of  the  Dean  and  Chapter  of  Here- 
ford), and  exhibited  nis  proxy  in  writing  for  the  Reverend  the  Dean 
and  Chapter  of  the  Cathedral  Church  of  Hereford  aforesaid,  sealed 
as  afiiresaid  with  their  common  seal,  with  red  wafer,  and  made 
himself  a  party  for  the  said  Dean  and  Chapter,  and  as  proctor  for 
them,  presented  the  Reverend  Renn  Dickson  Hampden,  Doctor  in 
Divinity,  elected  Bishop  and  Pastor  of  the  said  Cathedral  Church 
of  Hereford,  to  the  saia  Vicar  General,  and  placed  him  before  him 
the  said  Judge;  then  the  said  Richard  Underwood  exhibited  the 
original  Citatorial  Mandate  before  issued  against  all  opposers  in 
this  business,  with  a  certificate  indorsed  of  the  due  execution 
thereof,  and  prayed  all  and  singular  opposers  to  be  publicly  pre-* 
conized,  who  being  then  and  there  three  several  times  preconized, 
Richard  Edward  Austin  Townsend,  Notary  Public,  one  of  the  Pro- 
curators General  of  the  Arches  Court  of  Canterbury,  declared  he 
appeared  for  the  Reverend  Richard  Webster  Huntley,  Clerk,  Master 
of  Arts,  of  the  University  of  Oxford,  Vicar  of  Alberbury  in  the 
county  of  Salop  and  diocese  of  Hereford,  the  Reverend  John  Jebb, 
Clerk,  Master  of  Arts,  of  Trinity  College,  Dublin,  Rector  of  Peter- 
stow  in  the  county  and  diocese  of  Hereford,  and  the  Reverend 
William  Frederick  rowell.  Clerk,  Master  of  Arts,  of  the  University 
of  Cambridge,  perpetual  Curate  of  Cirencester  in  the  county  of 
Gloucester,  and  declared  he  exhibited  proxies  under  their  hands 
and  seals  respectively,  and  declared  he  opposed  the  confirmation 
of  the  election  of  the  said  Doctor  Renn  Dickson  Hampden,  the 
Lord  elected  to  the  office  or  dignity  of  Hereford.  The  Judge  afore- 
said, having  heard  counsel  learned  in  the  law,  thereupon  decreed 
that  the  said  Richard  £dward  Austin  Townsend  could  not  be  per- 
mitted to  appear  and  object  to  the  said  business  of  confirmation  of 
the  aforesaul  election,  and  directed  the  proceedings  to  be  further 
proceeded  in;  and  no  others  then  appearing,  the  said  Richard 
Underwood  accused  the  contumacies  ot  all  anoMnguIar  opposers  of 
this  business,  so  as  aforesaid  preconized  and  not  appearing  or 
taking  care  to  say,  except  to,  or  oppose  anything  in  this  affair,  and 
prayed  them  to  be  reputed  contumacious,  and,  in  pain  of  such  their 
contumacy,  that  they  and  every  of  them  be  precluded  all  ways  and 
means  of  further  opposing  in  the  kiid  cause  or  business;  at  whos^ 
prayer  the  Vicar  General  aforesaid  did  pronounce  all  and  singular 
so  cited,  intimated,  preconized,  and  in  nowise  appearing,  nor  taking 
care  to  say,  except  to,  or  oppose  anything  in  this  affair,  to  be  con- 
tumacious, and  in  pain  of  such  their  contumacy  did  preclude  all  and 
every  of  them  firom  any  way  of  further  opposing  the  said  election, 
the  manner  thereof,  or  the  person  in  tnis  behalf  elected;  and 
further  decreed  to  proceed  in  the  said  business  of  confirmation,  the 
absence  or  rather  contumacy  of  the  so  cited,  intimated,  and  not 
appearing  in  any  wise  notwithstanding;  as  in  and  by  a  schedule 
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Confirmation  of 
Dr.  Hampden. 

The  final  sen- 
tence. 


"This  sentence  was  read  and  subscribed  Iw  the  Right  Wor- 
shipful Sherrard  Beaumont  Bumaby,  LL.D.,  Vicar  General  and 
Official  Principal,  lawfully  constituted,  of  the  Most  Reverend  Father 
in  God,  William,  by  Divine  Providence,  Lord  Archbishop  of  Can- 
terbury>  Primate  of  all  England,  and  Metropolitan,  on  Tuesday  the 
11th  day  of  January,  in  the  year  of  our  Lord,  1848,  between  the 
hours  of  nine  and  two  of  the  same  day,  at  the  prayer  of  Richard 
Underwood,  Notary  Public,  Proctor  for  the  Dean  and  Chapter  of 
the  Cathedral  Church  of  Hereford ;  in  the  presence  of  me  Francis 
Hart  Dyke,  Notary  Public,  Principal  Registrar  of  the  province  of 
Canterbury.  Whereupon  the  said  Richard  Underwood,  and  so 
forth,  requested  me,  and  so  forth,  being  then  and  there  present  the 
witnesses  mentioned  in  the  act,  in  the  presence  of  me, 

"  F.  H.  Dyke, 
"  Notary  Public  and  Principal  R^istrar." 

Mr.  Underwood.  The  Lord  Bishop,  elected  and  confirmed,  and 
myself,  pray  a  Public  Instrument  and  Letters  Testimonial  to  be 
made  out,  of  and.  concerning  the  premises. 

The  YtCAR  General.     We  do  decree  as  prayed. 

The  Court  then  rose. 


Letters  Tes- 
timonial. 


The  Letters  Testimonial  were  as  follows : — 

**  Acts  done  ai^d  expedited  in  the  business  of  confirming  the 
election  made  and  celebrated  of  the  person  of  the  Reverend 
Renn  Dickson  Hampden,  Doctor  in  ])ivinity,  to  be  Bishop 
and  Pastor  of  the  Cathedral  Church  of  Hereford,  on  Tuesday, 
the  eleventh  day  of  January,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  forty-eight,  and  in  the  eleventh 
year  of  the  reign  of  our   Sovereign  Lady  Victoria  by   the 
Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  between  the  hours  of 
nine  in  the  forenoon  and  two  in  the  afternoon  of  the  same  day, 
in  the  parish  Church  of  Saint  Mary-le-Bow,  London,  before 
the  Right  Worshipful  Sherrard  Beaumont  Bumaby,  Doctor  of 
Laws,  Vicar  General,  and  Official  Principal,  lawfully  constituted 
of  the  Most  Reverend  Father  in  God,  William,  by  Divine  Pro- 
vidence, Lord  Archbishop  of  Canterbury,  Primate  of  all  Eng- 
land and  Metropolitan,  and  the  Right  Honourable  Stephen 
Lushington,  Doctor  of  Laws,  Chancellor  of  the  Diocese  of 
London,  and  the  Right  Worshipful  Sir  John  Dodson,  Eaiiffht, 
Doctor  of  Laws,  assisting  him,  in  the  presence  of  Francis  Hart 
Dyke,  Notary  Public,  Principal  Registrar  of  the  province  of 
(Canterbury. 
**0n  which  day  and  place  between  the  hours  aforesaid,  were 
presented  to  the  said  Right  Worshipful  Sherrard  Beaumont  Bur- 
naby.  Doctor  of  Laws,  the  Vicar  General  aforesaid,  then  and  there 
sitting  as  judge.  Her  Majestv's  Royal  letters  patent,  which  beinff 
publicly  read  by  me,  the  aforesaid  Principal  Registrar,  the  saia 
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Vicar  General,  in  honour  and  respect  due  to  our  said  Lady  the  Confirmation  of 
Queen,  took  upon  him  the  care  of  executing  the  said  letters  Pr-  Hampden, 
patent,  and  decreed  to  proceed  upon  them  according  to  the  force.  Letters  Tct* 
form,  and  effect  thereof,  in  the  presence  of  me  the  aforesaid  Francis  ti»oni*l. 
Hart  Dyke,  Notary  Public,  the  Principal  Registrar  of  the  province 
of  Canterbury.  Then  appeared  personally  Kichard  Unaerwood, 
Notary  Public  (Chapter  Clerk  of  the  Dean  and  Chapter  of  Here- 
ford), and  exhibited  his  proxy  in  writing  for  the  Reverend  the  Dean 
and  Chapter  of  the  Cathedral  Church  of  Hereford  aforesaid,  sealed 
as  aforesaid  with  their  common  seal,  with  red  wafer,  and  made 
himself  a  party  for  the  said  Dean  and  Chapter,  and  as  proctor  for 
them,  presented  the  Reverend  Renn  Dickson  Hampden,  Doctor  in 
Divinity,  elected  Bishop  and  Pastor  of  the  said  Cathedral  Church 
of  Hereford,  to  the  saia  Vicar  General,  and  placed  him  before  him 
the  said  Judge;  then  the  said  Richard  Underwood  exhibited  the 
original  Citatorial  Mandate  before  issued  against  aD  opposers  in 
this  business,  with  a  certificate  indorsed  of  the  due  execution 
thereof,  and  prayed  all  and  singular  opposers  to  be  publicly  pre-' 
conized,  who  being  then  and  there  three  several  times  preconized, 
Richard  Edward  Austin  Townsend,  Notary  Public,  one  of  the  Pro- 
curators General  of  the  Arches  Court  of  Canterbury,  declared  he 
appeared  for  the  Reverend  Richard  Webster  Huntley,  Clerk,  Master 
of  Arts,  of  the  University  of  Oxford,  Vicar  of  Alberbury  in  the 
county  of  Salop  and  diocese  of  Hereford,  the  Reverend  Jonn  Jebb, 
Clerk,  Master  of  Arts,  of  Trinity  College,  Dublin,  Rector  of  Peter- 
stow  in  the  county  and  diocese  of  Hereford,  and  the  Reverend 
William  Frederick  rowell,  Clerk,  Master  of  Arts,  of  the  University 
of  Cambridge,  perpetual  Curate  of  Cirencester  in  the  county  of 
Gloucester,  and  declared  he  exhibited  proxies  under  their  hands 
and  seals  respectively,  and  declared  he  opposed  the  confirmation 
of  the  election  of  the  said  Doctor  Renn  Dickson  Hampden,  the 
Lord  elected  to  the  office  or  dignity  of  Hereford.  The  Judge  afore* 
said,  having  heard  counsel  learned  in  the  law,  thereupon  decreed 
that  the  said  Richard  £dward  Austin  Townsend  could  not  be  per- 
mitted to  appear  and  object  to  the  said  business  of  confirmation  of 
the  aforesaid  election,  and  directed  the  proceedings  to  be  further 
proceeded  in;  and  no  others  then  appearing,  the  said  Richard 
Underwood  accused  the  contumacies  ot  all  and  angular  opposers  of 
this  business,  so  as  aforesaid  preconized  and  not  appearing  or 
taking  care  to  say,  except  to,  or  oppose  anything  in  this  affair,  and 
prayed  them  to  be  reputed  contumacious,  and,  in  pain  of  such  their 
contumacy,  that  they  and  every  of  them  be  precluded  all  ways  and 
means  of  further  opposing  in  the  kiid  cause  or  business;  at  whos^ 
prayer  the  Vicar  General  aforesaid  did  pronounce  all  and  singular 
so  cited,  intimated,  preconized,  and  in  nowise  appearing,  nor  taking 
care  to  say,  except  to,  or  oppose  anything  in  tms  affair,  to  be  con- 
tumacious, and  in  pain  of  such  their  contumacy  did  preclude  all  and 
every  of  them  firom  any  way  of  further  opposing  tne  said  election, 
the  manner  thereof,  or  the  person  in  tnis  behalf  elected;  and 
further  decreed  to  proceed  in  the  said  business  of  confirmation,  the 
absence  or  rather  contumacy  of  the  so  cited,  intimated,  and  not 
appearing  in  any  wise  notwithstanding;  as  in  and  by  a  schedule 
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Gonfinnationof  porrccted  by  the  said  proctor,  and  then  read  by  the  said  Vicar 
Dr.  Hampden.  General,  18  more  fully  contained.  Which  things  being  done,  the  said 
Letters  Tes-  Richard  Underwood,  in  pain  of  the  contumacy  of  these  cited, 
timonial.  intimated,  and  not  appearing,  exhibited  his  summary  petition  in 

writing,  and  prayed  it  to  be  admitted,  and  so  forth.  Whereupon 
the  said  Vicar  General  admitted  the  said  summary  petition,  so  far 
as  by  law  he  might  be  decreed  to  proceed  summarily  and  plainly, 
and  so  forth,  and  assigned  the  saia  Richard  Underwood  to  prove 
his  said  summary  petition  forthwith;  and  then  the  said  Richard 
Underwood,  in  aid  of  proving  the  things  mentioned  to  be  contained 
in  his  said  summary  petition,  exhibited  the  Queen's  above-men- 
tioned royal  letters  patent  of  her  royal  assent,  by  which  it 
appeared  that  the  aforesaid  Dean  and  Chapter  of  the  Cathedral 
Church  of  Hereford  aforesaid,  had  elected  the  said  Reverend  Renn 
Dickson  Hampden,  Doctor  in  Divinity,  to  be  their  and  the  said 
Cathedral  Churches  Bishop  and  Pastor,  and  that  Her  Majesty  had 
given  her  royal  assent  to  the  said  election;  he  likewise  exhibited 
a  certificate  of  the  said  Dean  and  Chapter  of  the  said  Cathedral 
Church  of  Hereford  to  the  said  Reverend  Renn  Dickson  Hampden, 
Doctor  in  Divinity,  the  Bishop  elect  of  Hereford,  of  and  concerning 
his  election  to  be  their  Bishop  and  Pastor,  sealed  as  appeared  with 
red  wafer,  under  the  common  seal  of  them  the  said  Dean  and 
Chapter,  and  also  a  public  instrument  of  and  concerning  the  con- 
sent of  him  the  said  Reverend  Renn  Dickson  Hampden,  Doctor 
in  Divinity,  given  to  the  said  election,  and  alleged  that  all  and 
every  thing  contained  in  the  'said  exhibits  respectively  were  and 
are  true,  and  were  so  accounted  and  done  as  m  the  same  respec- 
tively are  contained,  and  prayed  all  and  singular  the  things  alleged 
to  be  admitted  and  that  a  term  be  assigned  him  to  hear  the  sen- 
tence or  final  decree  in  this  business ;  at  whose  prayer,  and  in  pain 
of  all  and  singular  the  so  cited,  intimated,  preconized,  and  not 
appearing,  the  said  Vicar  General  admitted  the  aforesaid  public 
instruments,  and  assigned  to  hear  sentence  forthwith;  and  then,  after 
making  another  public  preconization  three  times  of  all  and  singular 
opposers  of  this  business,  so  as  aforesaid  cited,  intimated,  and  in 
no  wise  appearing,  and  so  forth,  the  said  Richard  Underwood 
accused  their  contumacies,  and  in  pain  of  such  their  contumacy  por- 
rected  a  schedule  which  he  prayea  might  be  read.  Whereupon  the 
said  Vicar  General  aforesaid,  at  the  prayer  of  the  said  nichanl 
Underwood,  the  person  .accusing  as  above  and  praying  and  so  forth, 
pronounced  them  all  and  singular  contumacious,  and  m  pain  of  such 
their  contumacies  did,  at  the  praverof  the  said  Richanl  Underwood, 
decree  to  proceed  to  pronouncing  the  Definitive  Sentence  to  be 
pronounced  in  this  cause  or  business  of  confirmation,  the  absence 
or  rather  the  contumacy  of  such  so  cited,  intimated,  and  not  ap- 
pearing in  any  wise  notwithstanding,  as  in  the  same  schedule,  read 
by  the  aforesaid  Vicar  General,  is  more  fully  contained.  These 
things  being  so  done  and  expedited,  and  the  said  Reverend  Renn 
Dickson  Hampden,  Doctor  in  Divinity,  the  Bishop  elect  aforesaid, 
after  having  taken  the  oaths,  upon  the  Holy  Gospel  by  him  touched 
and  kissed,  as  well  of  fidelity  and  true  aUegiance  to  the  Queen's  Ma- 
jesty, as  of  denying,  refusing,  and  renouncing  all  and  all  manner  of 
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foreign  jurisdictioDy  power,  authority,  and  superiority,  according  to  Confirmation  of 
the  force,  form,  and  effect  of  an  act  of  parliament  of  this  realm  in  Pf-  Hampden. 
that  case  published  and  declared,  and  of  his  not  having  committed  Letters  Tes- 
any  simony  for  or  concerning  the  procuring  or  obtaining  the  said  timonial. 
Bishoprick  of  Hereford,  and  also  the  oaths  of  true  and  canonical 
obedience  to  the  aforesaid  Most  Reverend  Father  in  God,  the  I<iord 
Archbishop  of  Canterbury,  and  his  successors,  and  to  the  Cathedral 
and  Metropolitical  Church  of  Christ,  Canterbury,  according  to  the 
canon  in  that  case  made  and  provided,  the  said  Vicar  General  did, 
at  the  prayer  of  the  said  Richard  Underwood,  who  porrected  the 
Definitive  Sentence,  and  prayed  the  same  to  be  read  and  published 
and  justice  to  be  therein  done,  pronounce  and  publish  the  said 
written  sentence  or  final  decree  in  the  business  of  confirmation,  by 
pronouncing,  decreeing,  declaring,  supplying,  and  doing  all  other 
things  as  in  the  said  sentence  is  contained.  Upon  all  and  singular 
which  premises,  as  well  the  said  Lord  Bishop  elected  and  confirmed,  as 
the  aforesaid  Richard  Underwood,  Proctor  for  the  Dean  and  Chapter 
aforesaid,  earnestly  desired  and  requested  me,  the  Notary  Public 
aforesaid,  to  make  out  one  or  more  public  instrument  or  instruments 
of  the  execution  of  the  premises,  and  decreed  the  underwritten  wit- 
nesses to  attest  the  same.  And  lastly,  the  said  Vicar  General  did,  at 
the  prayer  of  the  said  Reverend  elected  and  confirmed  Bishop  and 
the  above-mentioned  Richard  Underwood,  Proctor  for  the  I)ean 
and  Chapter  of  Hereford  aforesaid,  decree  that  Letters  Testimonial 
of  and  concerning  all  and  singular  the  premises  done  and  ex- 
pedited in  the  manner  and  form  above  specified,  should  be  made 
out  and  delivered,  there  being  then  and  there  present  the  wor- 
shipfiil  Jesse  Addams,  John  Dorney  Harding,  Augustus  Frederic 
Bayford,  Robert  Joseph  Phillimore,  and  Travers  Twiss,  Doctors  of 
Law,  respectively  Aavocates  of  the  Arches  Court  of  Canterbury^ 
with  many  others  then  and  there  assembled. 

«*  Which  I  attest, 

«F.  H.  Dykb, 

*«  Notary  Public,  Principal  Registrar." 
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HILARY  TERM,  11  VICT. 
A'rSbi«ho''rf  Beffina  v.  The  Archbishop  of  Canterbury. 

Canterbury. 


Coram — Lord  Denman,  Chief  Justice ;  and  Patteson,  Cole- 
RiDOE,  and  Erle,  Justices  (r). 

14th  Jan.  1848.  ^  ^^®  ^^^^  of  January,  1848,  Sir  Fitzroy  KeUy  (with  whom 
were  Mr.  A.  J.  Stephens  and  Mr.  Badeley)^  on  the  part  of  the 
three  clergymen  who  had  appeared  as  opposers,  moved  for  a  rule  to 
show  cause,  why  a  mandamus  should  not  issue,  directed  to  his  Grace 
the  Archbishop  of  Canterbury,  and  to  his  Vicar  General,  Dr. 
JBumabyt  commanding  them,  or  one  of  them,  at  a  Court  to  be 
therefor  duly  holden,  in  the  cause,  or  business,  or  matter  of  the 
confirmation  of  the  election  of  the  Rev.  R.  D.  Hampden,  D.D.,  to 
the  Bishoprick  of  Hereford,  to  jjermit  and  admit  to  appear,  in  due 
form  of  law,  the  three  opposers  to  oppose  the  confirmation  of  the 
said  Rev.  R.  D.  Hampden,  and  to  hear  and  determine  upon  such 
opposition,  and  upon  the  articles,  matters,  and  proofs  thereof. 
The  application  was  grounded  upon  the  following  Affidavit  : — 

Affidarit  **  In  the  Queen's  Bench. 

"The  Reverend  William  Frederick  Powell,  of  the  town  of 
Cirencester,  in  the  county  of  Gloucester,  Clerk,  Perpetual  Curate 
of  Cirencester  aforesaid,  and  Richard  Edward  Austm  Townsend, 
of  No.  15,  Godliman-street,  Doctors'  Commons,  in  the  city  of 
London,  Proctor  and  Notary,  severally  make  oath  and  say :  And 
first,  this  deponent  Richard  Edward  Austin  Townsend,  for  himself, 
saith,  that  he  is  one  of  the  Proctors  or  Procurators  Getieral  Exercent, 
duly  appointed  of  the  Arches  Court  of  the  Archbishop  of  Canter- 
bury, and  by  virtue  whereof  this  deponent  is  entitled  to  practise  in 
other  Ecclesiastical  Courts.  And  tnis  deponent  saith  that  he  was 
admitted  as  such  Proctor,  and  is  well  acquainted  with  the  usage  and 
practices  of  the  said  Court,  and  of  the  other  Ecclesiastical  Courts. 
And  this  deponent  saith  that  on  the  28th  day  of  December,  1847, 
the  Reverend  Renn  Dickson  Hampden,  D.D.,  was  howsoever 
elected  by  the  Dean  and  Chapter  of  the  Cathedral  Church  of 
Hereford,  to  the  ofBce  or  dignity  of  Bishop  of  the  said  diocese  of 
Hereford,  the  same  beins  theretofore  vacant  And  thereupon  Her 
Majesty  issued  her  royal  letters  patent,  bearing  date  the  6th  day 
of  January,  1848,  and  directed  to  his  Grace  the  Archbishop  of 
Canterburv,  of  which  the  following  is  a  copy :  "  Victoria,  by  the 
**  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
*^  land  Queen,  Defender  of  the  Faith ;  To  the  Most  Reverend  Father 
"  in  God,  our  right  trusty  and  right  entirely  beloved  Councillor, 
*'  William,  by  divine  providence  Archbishop  of  Canterbury,  Primate 
and  Metropolitan  of  all  Cngland,  and  to  all  other  Bishops  herein 

(r)  Mr.  Justice  Wightman  was  sitting  in  the  Bail  Court. 
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*'  concerned,  greeting.  Whereas  the  Episcopal  See  of  Hereford  being  Regina  o.  The 
"  lately  vacant  bv  the  translation  of  the  Right  Reverend  Father  in  ^^^*^^^  **^ 
**  God  Doctor  Tnomas  Musgrave,  late  Bishop  thereof,  to  the  Archi-  ^  ^^^' 

*' episcopal  See  of  York;  upon  the  humble  petition  of  the  Dean       Affidavit. 
**  and  Chapter  of  our  Cathearal  Church  of  Hereford,  we  did,  by  our 
**  letters  patent,  grant  them  our  leave  and  licence  to  choose  to  them- 
**  selves  another  Bishop  and  Pastor  of  the  said  See;  and  the  said  Dean 
**  and  Chapter,  by  virtue  of  our  said  licence  and  leave,  have  chosen, 
'^  for  themselves  and  the  said  church,  our  trusty  and  well  beloved 
*^  Renn  Dickson  Hampden,  D.D.,  to  be  their  Bishop  and  Pastor,  as 
**  by  their  letters  sealed  with  their  common  seal,  directed  to  us  there- 
'*  upon,  does  more  fully  appear :  We,  accepting  of  such  election,  have 
'  given  our  Royal  Assent  thereto ;  and  this  we  signify  unto  you  by 
these  presents,  requiring  and  strictly  commanding  you,  by  the 
faith  and  allegiance  by  which  you  stand  bound  to  us,  to  confirm  the 
**  said  election,  and  to  consecrate  the  said  Renn  Dickson  Hampden, 
so  as  aforesaid  chosen  to  be  Bishop  of  the  said  See,  and  to  do,  per- 
form, and  execute  with  diligence,  ravour,  and  effect,  all  the  singular 
**  other  things  which  belong  to  your  pastoral  office,  according  to  the 
''  laws  and  statutes  of  England,  in  tnis  behalf  made  and  provided. 
*^  In  witness  whereof,  we  have  caused  these  our  letters  to  be  made 
**  patent     Witness  ourself  at  Westminster,  this  6th  day  of  January 
"  in  the  eleventh  year  of  our  reign.     By  writ  of  ^ rivy  Seal — 
"  Langdale — Benthall."     And  this  deponent  William  Frederick 
Powell  for  himself  saith,  that  this  deponent  and   the   Reverend 
Richard  Webster  Huntley,  of  the   parish   of  Alberbury,   in   the 
county  of  Salop,  and  diocese  of  Hereford  aforesaid.  Clerk,  Vicar  of 
Alberbury  aforesaid,  and  the  Reverend  John  Jebb,  of  the  parish  of 
Peterstow,  near  Ross,  in  the  county  of  Hereford,  and  diocese  of 
Hereford  aforesaid.  Clerk,  Rector  of  Peterstow   aforesaid,  being 
minded,  and  of  opinion,  and  verily  believing,  that  good  and  valid 
objections  existed  to  the  confirmatiou  of  the  said  election  of  the 
said  Dr.  Hampden  to  the  said  See  and  Bishoprick  of  Hereford,  they 
resolved  and  determined  to  oppose  such  confirmation,  and  accorcf- 
ingly  instructed  and  gave  their  several  proxies,  in  due  form  of  law, 
to  the  deponent,  Richard  Edward   Austin  Townsend,   and   Mr. 
Frederick  Kobarts,  his  partner,  jointly  and  severally,  to  appear  on 
their  behalf,  and  oppose  the  said  confirmation.     And  this  deponent, 
Richard  Edward  Austin  Townsend,  for  himself  further  saitn,  that, 
in  obedience  to  such  letters  patent,  and  according  to  the  usual 
course  of  proceeding  in  such  cases,  the  said  Archbishop,  by  his 
Vicar  General,  the  Kight  Worshipful  Sherrard  Beaumont  Burnaby, 
Doctor  of  Laws,  Vicar  General  of  the  Province  of  Canterbury, 
assisted  by  the  Right  Honourable  Stephen  Lushington,  Doctor  of 
J^ws,  and  Judge  of  the  Consistoriat  Court  of  London,  and  Sir 
John  Dodson,  Doctor  of  Laws,  and  Master  of  the  Faculties,  as 
assessors  («),  for  the  purpose  of  proceeding  with  the  cause,  business, 
or  matter  of  the  said  confirmation,  proceeded  in  the  said  cause, 
business,  or  matter,  in  manner  next  hereinafter  mentioned.     And 
this  deponent  further  saith,  that  the  said  See  of  Hereford  is  within 
the  province  of  the  said  Archbishop  of  Canterbury,  and  that  the 

(*)  Vide  supra^  p.  21  n.  (p). 
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Regina  V.  The  Court  of  the  Vicar  General  of  the  said  Archbishop  for  the  con6r- 
^^te^b?*^^  mation  of  bishops  elected  within  that  province,  has,  from  time  im- 
—         ^^'    memorial,  been  held  at  the  church  of  Saint  Mary-le-Bow,  in  the 
Affidavit      city  of  London,  and  that  the  said  Vicar  General,  so  assisted  as  afore- 
said, proceeded  with  the  said  cause,  business,  or  matter  of  the  said 
confirmation,  as  hereinafter  more  particularly  mentioned,  and  on 
Tuesday  the  Uth  day  of  January,  1848,  a  citation  or  mandate 
against  all  and  singular  opposers,  calling  upon  them  to  appear  and 
make  their  objections  at  the  said  Court,  on  the  day  last  aforesaid, 
having  been  first  duly  published  in  the  said  church,  on  or  about  the 
8th  day  of  January  aforesaid,  and  a  copy  thereof  having  been 
affixed,  and  for  some  time  left  affixed,  to  the  door  of  the  said 
church,  according  to  the  law  and  practice  of  the  said  court     And 
this  deponent  further  saith,  that  the  said  Vicar  General  and  assessors 
assembled  in   the  dining-room   adjoining   the   Common   Hall   of 
Doctors'  Commons,  and  that  Richard  Underwood,  Esquire,  Chapter 
Clerk  of  the  Dean  and  Chapter  of  the  Cathedral  Church  of  Here- 
ford, Notary  Public,  appointed  Proctor  of  the  said  Dean  and  Chapter, 
•I  together  with  John  burder.  Esquire,  Notary  Public,  and  Francis 

Hart  Dyke,  Esquire,  Notary  Public,  and  one  of  the  Procurators 
General  Exercent  in  the  said  Arches  Court  of  Canterbury,  exhibited 
proxy  under  the  hands  and  seals  of  the  said  Dean  and  Chapter,  and 
presented  to  the  said  Doctor  Renn  Dickson  Hampden  a  certificate 
of  his  being  howsoever  elected  Bishop  and  Pastor  of  the  said  Ca- 
thedral Church  of  Hereford,  and  prayed  him  to  ^ive  his  consent  to 
the  said  election  ;  and  thereupon  the  said  Renn  Dickson  Hampden 
read  the  schedule  of  consent,  and  signed  the  same ;  and  the  said 
Vicar  General  immediately  afterwards  adjourned  the  business  to  the 
said  church  of  Saint  Mary-le-6ow.  And  these  deponents,  William 
*  Frederick  Powell,  and  Richard  Edward  Austin  Townsend,  say,  that 
they  attended  at  and  in  the  said  church  of  Saint  Mary-le-Bow,  in 
the  said  city  of  London,  on  the  said  11th  day  of  this  present  month 
of  January,  when  and  where  the  court  for  tine  confirmation  of  the 
election  of  the  said  Dr.  Hampden,  as  Bishop  of  Hereford,  was  held, 
before  the  said  Right  Worshipful  Doctor  Sherrard  Beaumont 
Bumaby,  the  said  Vicar  Generat  assisted  by  the  said  Doctor  Lush- 
ington  and  Sir  John  Dodson,  as  his  assessors,  as  aforesaid  ;  and 
that,  after  prayers  had  been  duly  read,  the  business  of  the  said  con- 
firmation of  the  election  of  the  said  Doctor  Hampden  to  be  Bishop 
of  the  said  diocese  of  Hereford,  was  commenced  and  proceeded  in, 
by  the  presentation  to  the  aforesaid  Vicar  General  of  the  aforesaid 
letters  patent  of  Her  Majesty,  of  the  6th  day  of  January,  1848, 
which  said  letters  patent  were  read;  whereupon  Mr.  Richard 
Underwood,  the  Chapter  Clerk  of  the  Dean  and  Chapter  of  the 
Cathedral  Church  of  Hereford  aforesaid,  prayed  the  said  Vicar 
General  to  take  upon  himself  the  duty  of  the  said  confirmation,  and 
decree  that  the  same  be  proceeded  in,  according  to  the  form  of  the 
said  letters  patent  and  exigency  of  the  law ;  and  the  said  Vicar 
General  having  sonified  his  assent  thereto,  the  said  Doctor  Hamp- 
den was  presented  to  the  said  Vicar  General  by  the  said  Mr.  Un- 
derwood, who  then  declared  that  he  judicially  produced  the  said 
Doctor  Hampden,  as  Bishop  elect  of  Hereford ;  and  the  said  Mr. 
Underwood  further  stated,  that,  as  proctor  for  the  said  Dean  and 
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Chapter,  he  also  exhibited  an  original  mandate,  topicthcr  with  the  Regina  r  Tlic 
certificate>  thereupon  indorsed,  touching  the  execution  of  the  said  ^r^*'^^^°'*  °^ 
mandate,  against  all  and  singular  opposers,  and  prayed  that  such  --^-°  ^  ^^^' 
opposers  might  be  publicly  called.  And  these  deponents  further  Affidavit. 
say,  that  the  said  Vicar  General  thereupon  directed  the  Apparitor 
General  of  the  said  court,  then  present,  to  make  proclamation,  as  is 
usual  in  such  cases ;  whereupon  the  said  Apparitor  General  made 
procLamation,  in  open  court,  in  the  said  church,  in  the  words  fol- 
lowing, that  is  to  say :  "  Oyez  1  Oyez  1  Oyez  I  all  manner  of  per- 
sons, who  shall  or  will  object  to  the  confirmation  of  the  Reverend 
Renn  Dickson  Hampden,  D.D.,  to  be  Bishop  and  Pastor  of  the 
**  Cathednd  Church  of  Hereford,  let  them  come  forward,  and  make 
^  their  objections  in  due  form  of  law,  and  they  shall  be  heard." 
And  these  deponents  further  say,  that  immediately  after  such  pro- 
clamation was  made,  and  before  any  other  proceedings  were  taken, 
this  deponent,  Richard  Edward  Austin  Townsend,  addressed  the 
said  Vicar  General,  and  stated  that  he  appeared  as  proctor  for  the 
Rev.  Richard  Webster  Huntley,  Clerk,  M.A.,  of  the  University  of 
Oxford,  Vicar  of  AUerbury,  in  the  county  of  Salop,  and  diocese 
of  Hereford  aforesaid,  the  ftev.  John  Jebb,  Clerk,  M.A.,  of  Trinity 
College,  Dublin,  Rector  of  Peterstow,  in  the  county  and  diocese  of 
Hereford  aforesaid,  and  the  Rev.  William  Frederick  Powell,  Clerk, 
M.A.,  of  the  University  of  Cambridge,  Perpetual  Curate  of  Ciren- 
cester, in  the  county  of  Gloucester,  (the  other  deponent  hereto) ; 
and  that  this  deponent,  Richard  Edward  Austin  Townsend,  exhibited 
proxies,  under  the  hands  and  seals  of  the  said  three  last  named  * 
parties  respectively,  and  then  declared  that  he  opposed  the  confir- 
mation of  the  election  of  the  said  Doctor  Renn  Dickson  Hampden 
to  the  office  or  disnity  of  Bishop* of  Hereford  aforesaid.  And  this 
deponent  Richara  Edward  Austin  Townsend  for  himself  further 
saith,  that  upon  this  deponent  addressing  the  said  Vicar  General,  as 
last  aforesaid,  the  said  Vicar  General  mquired  of  this  deponent, 
what  were  his  objections,  or  used  words  to  that  effect  And  this 
deponent  saith  thiat  he  had  such  objections  in  writing  then  in  his 
possession,  and  that  whilst  this  deponent  was  in  the  act  of  presenting 
such  objections,  which  were  in  the  form  of  a  libel  or  plea,  and  were 
duly  siened  by  advocates,  as  is  usual  in  such  cases,  the  said  Vicar 
General  said  to  this  deponent,  **  We  are  acting  under  a  mandate 
**  firom  the  Crown  issuea  pursuant  to  the  provisions  of  the  statute  of 
<*  the  25  Hen.  8,  c  20.  And  we  conceive  ourselves  bound  to  confirm, 
**  without  suffering  any  opposition,"  or  words  to  that  effect  And 
this  deponent  then  said,  in  answer  to  the  said  inquiry  of  the  said 
Vicar  General,  "  Right  worshipful,  I  bring  in  a  libel,**  or  words  to 
that  effect,  this  deponent  understanding  that  he  was  assigned  by 
the  said  Vicar  General  so  to  do;  whereupon  the  said  Doctor 
Lushington,  one  of  the  assessors  of  the  said  Vicar  General,  said  to 
this  deponent,  ^*  No  you  will  not :  you  ara  not  permitted  to  appear; 
^^  and,  Mr.  Townsend,  you  know  perfectly  well,  as  an  ecclesiastical 
**  practitioner,  that  you  are  not  able  to  bring  in  a  libel  until  you 
"  are  permitted  to  appear.**  And  this  deponent  saith,  that  the  said 
Vicar  General,  then  and  there,  wholly  refused  to  permit  this  depo- 
nent to  api)oar,  as  proctor  as  aforesaid,  for  the  said  three  opposing 
parties,  or  any  of  them,  or  to  exhibit  his  aforesaid  proxies,  or  to 
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Regina  r.  Tlie  present  or  bring  in  any  libel,  or  plea,  or  objections  against  theconfir- 
^Mterbunr^  malion  of  the  said  election  of  the  said  Doctor  Hammen,  or  to  do  any 
—  act  whatsoever  in  opposition  to  the  confirmation  oi  the  said  election. 
Affidavit,  although  the  said  proxies  and  libel  were  in  due  form  of  law,  according 
to  the  usage  and  practice  of  the  said  Court,  and  although  this  de- 
ponent, then  and  tnere,  duly  and  at  the  proper  time,  according  to  law, 
offered  and  proposed  to  appear  as  proctor  for  the  said  opposing 
parties,  in  the  matter  of  the  said  opposition  to  the  said  confirmation, 
and  to  exhibit  the  said  libel.  And  this  deponent  further  saith,  that 
he  had  instructed  certain  advocates  or  counsel,  namely,  Doctor 
Addams,  and  Doctor  Harding,  and  Doctor  Robert  Phillimore,  to 
appear  on  behalf  of  the  said  opposing  parties,  and  oppose  the 
confirmation  of  the  said  election ;  and  the  said  advocates  or  counsel 
then  appeared  accordingly,  and  reauired  to  be  heard ;  whereupon 
the  said  V  icar  General  inquired  of  tne  said  Doctor  Addams  whether 
he  wished  to  be  heard  upon  the  question,  whether  counsel  had  a 
right  to  be  heard  or  not;  and  tne  said  Doctor  Addams  having 
replied  that  he  did,  the  said  Vicar  General  said,  **  We  confine  you 
^*  to  that  i"  and  the  said  Doctor  Lushington  also  then  said  to  the  said 
Doctor  Addams,  **  Distinctly  understand  to  what  you  are  confined, 
*'  namely,  the  Question,  whether,  considering  the  statute  of  Henry  the 
^^  Eighth,  whicn  has  been  referred  to,  you  have  a  right,  notwithstanding 
*'  that  statute,  to  be  heard  at  all,"  or  words  to  that  effect  And  this 
deponent  further  saith,  that  thereupon  the  said  advocates  or  counsel 
were  heard  at  length,  upon  the  said  question,  whether  they  were 
entitled  to  appear  and  be  heard ;  and  that  when  they  had  concluded, 
one  Doctor  Bayford,  as  counsel  on  behalf  of  the  said  Doctor 
Hampden,  and  of  the  said  Dean  and  Chapter  of  Hereford,  or  one 
of  them,  rose  to  reply  to  the  observations  of  the  said  advocate  or 
counsel,  but  the  Court  stopped  him,  and  proceeded  to  give  judgment, 
and  decided  that  they  could  not  hear  any  objections  to  the  confir- 
mation of  the  said  election,  and  that  they  were  precluded,  by  the 
said  statute,  from  allowing  any  such  objections  to  be  entertained; 
the  said  Vicar  General  delivering  his  judgment  to  the  effect 
following,  that  is  to  say,  he  was  of  opinion  that  the  Court  was 
bound  to  proceed  to  the  confirmation  of  the  election  of  Doctor 
Hampden  to  the  fiishoprick  of  Hereford,  under  the  provisions  of 
the  statute  of  the  25th  year  of  King  Henry  the  Eighth,  which 
clearly  extended  to  the  present  case,  and  by  which,  if  he  should 
commit  or  suffer  any  let  or  hindrance  to  such  confirmation,  he 
^ould  become  liable  to  the  penalties  of  prmmunxre;  that  the  act 
itself  prescribed  no  mode  of  proceeding  in  the. performance  of  the 
duty  enjoined,  nor  referred  to  any ;  and  that  the  said  Court  was  bound 
by  the  statute  lawof  the  realm,  which  afforded  it  no  alternative,  but  that 
of  confirming  the  election,  which  was  certified  to  have  been  made 
by  the  Dean  and  Chapter  of  Here&rd,  or  subject  themselves  to  the 
penalties  of  prcBmunire.  And  the  said  Doctor  Lushington,  and  the 
said  Sir  John  Dodson,  as  such  assessors  as  aforesaid,  then  also 
severally  expressed  their  opinions,  that  the  said  opposers,  their 
proctor,  or  counsel,  could  not  be  allowed  to  appear  or  be  heard,  by 
reason  of  the  said  statute  of  the  25th  year  of  the  reign  of  King 
Henry  the  Eighth.  And  this  deponent  further  saith,  that  after  the 
said  judgment  had  been  so  given,  the  following  proceedings  took 
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pLice,  that  is  to  say,  the  said  Vicar  General  directed  the  said  Regina  r.  The 
confirmation  to  be  proceeded  with,  according  to  the  usual  fomi ;    Archbishop  of 

whereupon  the  said  Proctor  of  the  said  Dean  and  Chapter  openly  *'  ""^1 

said  in  the  presence  and  hearing  of  the  said  Court :  *^  1  accuse  the  Affidavit, 
contumacy  of  all  and  singular  persons  cited,  intimated,  publicly 
called,  and  not  appearing,  and,  in  pain  of  such  of  their  contumacy, 
pray  that  they  ana  every  of  them  be  precluded  from  the  means  of 
"  further  opposing  against  the  said  election,  the  manner  thereof,  or 
**  the  person  elected  in  this  behalf;  and  also  that  it  may  be  decreed 
*'  to  be  proceeded  to  ftirther  acts  in  this  businesis  of  confirmation, 
"  the  absence  or  contumacy  of  the  persons  so  cited,  intimated, 
^  publicly  called,  and  not  appearing,  m  anywise  notwithstanding; 
"  and  I  porrect  a  schedule,  which  I  pray  to  be  read."  And  this 
deponent  further  saith,  that  the  said  proctor  then  handed  in  a  paper 
to  the  said  Vicar  General,  which  the  said  Vicar  General  then  read 
and  signed,  the  contents  of  which  are  unknown  to  this  deponent ; 
and  then  the  said  proctor  proceede<l,  and  stated  as  follows:  '^In 
^*  pain  of  the  contumacy  of  all  and  singular  persons  cited,  intimated, 
^'  publicly  called,  and  not  appearing,  1  give  this  summary  petition 
^*  in  writing,  which  I  pray  to  be  admitted;  and  that  it  be  decreed 
to  be  proceeded  summarily  and  plainly,  and  that  a  term  be 
assigned  me  to  prove  the  same  immediately."  And  this  deponent 
further  saith,  that  the  said  Vicar  General  replied  as  follows :  "  We 
'^  do  admit  this  your  summary  petition,  so  far  as  the  same  may  be 
**  by  law  admitted,  and  do  decree  that  it  may  be  proceeded 
"  summarily  and  plainly ;  and  we  do  assign  you  a  term  to  prove 
'^  this  your  summary  petition  immediately,"  or  words  to  that  effect ; 
whereupon  the  said  proctor  then  said :  "  In  pain  of  the  contumacy 
of  all  and  singular  persons  cited,  intimated,  publicly  called,  and 
not  appearing,  and  in  support  of  proof  of  the  matters  contained  in 
my  said  summary  petition,  I  exhibit  a  certificate,  touching  and 
**  concerning  the  election  of  the  aforesaid  Reverend  Renn  Dickson 
**  Hampden,  Doctor  of  Divinity,  to  be  Bishop  and  Pastor  of  the 
*^  said  Cathedral  Church  of  Hereford,  made  by  the  said  Dean  and 
Chapter  of  the  said  Church,  and  issued  under  their  common  seal. 
I  likewise  exhibit  a  public  instrument  of  the  consent  of  the  said 
Doctor  Renn  Dickson  Hampden  to  the  said  election,  and  her 
Majesty's  letters  patent  before  read.  And  I  allege,  that  all  and 
singular  the  matters  set  forth  in  the  said  exhibits  respectively 
'*  were  and  are  true,  and  so  had  and  done  as  therein  contained ; 
**  and  I  pray  all  of  them  to  be  admitted,  and  that  a  term  be 
**  assigned  me  to  hear  sentence  instantly."  And  this  deponent 
saith,  that  the  said  Vicar  General  then  said  as  follows :  *^  In  pain  of 
*^  the  contumacy  of  all  and  singular  the  persons  so  as  aforesaid 
**  cited,  intimated,  publicly  called,  and  not  appearing,  We  do 
*'  admit  these  public  instruments,  and  do  assign  to  hear  sentence 
**  instantly ;"  that  the  said  proctor  then  said :  **  I  pray  all  and 
**  singular  the  said  opposers  to  be  again  publicly  called ;"  that 
the  Vicar  General  then  said:  '^Let  the  opposers  be  again  publicly 
**  called ;"  and  that  the  said  Apparitor  General  then  made  his 
proclamation  as  follows  :  **  Oyez  1  Oyez  !  Oyez  I  All  ye  who 
shall  or  may  or  will  object  to  the  confirmation  of  the  Reverend 
Renn  Dickson  Ilampdcn,  as  Lord  Bishop  of  the  Episcopal  See  of 
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Archbisho'^f  ^^®  bishop;  and  if  they  fail  to  do  so  in  twelve  days,  the  king 
Canterbury,  himself  by  letters  patent  under  the  great  seal,  may  appoint  a  fit 
and  proper  person.  Then  comes  the  5th  section,  one  part  of 
which  becomes  extremely  material.  The  5th  section  is,  ''That 
whensoever  any  such  presentment  or  nominaftion" — that  is,  the 
presentment  or  nomination  made  by  the  king  in  default  of  an 
election  by  the  dean  and  chapter — when  that  shall  be  made, 
he  is  to  certify  to  the  archbishop,  and  the  archbishop  is  to  take 
certain  steps  accordingly.  But  then,  if  the  dean  and  chapter 
have  elected,  the  provision  is:  ''And  that  the  person  so  elected, 
after  certification  made  of  the  same  election,  under  the  common  and 
covent  seal  of  the  electors  to  the  king's  highness,  his  heirs  or  suc- 
cessors, shall  be  reputed  and  taken  by  the  name  of  lord  elected  of 
the  said  dignity  and  office  that  he  shall  be  elected  unto ;  and  then, 
making  such  oath  and  fealty  only  to  the  king's  majesty,  his  heirs 
and  successors,  as  shall  be  appointed  for  the  same,  the  king's  high- 
ness, by  his  letters  patents  under  his  great  seal  shall  signify  the  said 
election,  if  it  be  to  the  dignity  of  a  bishop,  to  the  archbishop  and 
metropolitan  of  the  province  where  the  see  of  the  said  bishoprick 
was  void,  if  the  see  of  the  said  archbishoprick  be  full  and  not  void ; 
and  if  it  be  void,  then  to  any  other  archbishop  within  this  realm,  or 
in  any  other  the  king's  dominions;  requiring  and  commanding  such 
archbishop,  to  whom  any  such  signification  shall  be  made,  to  con- 
firm the  said  election,  and  to  invest  and  consecrate  the  said  person 
so  elected  to  the  office  and  dignity  that  he  is  elected  unto,  and  to 
give  and  use  to  him" — ^now,  it  is  not  mere  confirmation,  nor  mere 
consecration,  but  it  is  "to  give  and  use  to  him  all  such  bene- 
dictions, ceremonies,  and  other  things  requisite  for  the  same, 
without  any  suing,  procuring,  or  obtaining  any  bulls,  letters,  or 
other  things  from  the  see  oi  Rome  for  the  same  in  any  behalf." 
Now,  nothing  can  be  more  obvious,  than  that  there  was  no  in- 
tention of  making  any  alteration  whatever,  in  the  form  or  mode  of 
proceeding,  as  to  confirmation;  but  it  merely  was,  that  the  king 
shall  issue  his  mandate  to  the  archbishop  to  proceed  to  confirma- 
tion, and  to  do  everything  else  that  should  oe  necessary  for  that 
purpose,  without  reference  or  appUcatian  in  any  behalf  to  the  Bishop 
of  Rome. 

That  was  the  whole  provision :  it  was  not  a  separate  sentence,  or 
separate  enactment,  that  all  this  is  to  be  done  under  the  king's  autho- 
rity to  the  archbishop ;  but  it  was  to  b^  done  without  any  reference  or 
application  to  the  see  of  Rome.  And  therefore,  nothing,  I  apprehend, 
can  be  plainer,  than  that  whatever  the  law  requires  with  regard  to  the 
ceremony  of  confirmation, — whatever  inquiry,  whatever  proof,  what- 
ever forms  of  proceeding,  for  the  purpose  oi  discussion  and  exami- 
nation and  afterwards  of  judgment,  tne  law  had  previously  required, — 
is  in  no  wise  dispensed  with  or  set  aside  by  this  statute.  All  that 
remains  the  same.  It  only  is  that,  under  this  act  of  parliament, 
when  the  sovereign  shall  issue  his  mandate  for  confirmation  of  a 
bishop,  the  bishop  is  to  be  confirmed  without  any  communication  with 
or  reference  to  the  see  of  Rome.  And  the  last  provision,  which 
provides  for  the  penalty,  is  to  the  same  effect.  That  is  in  the  7  th 
section.  "  Be  it  further  enacted,  by  the  authority  aforesaid,  that  if 
the  prior  and  convent  of  any  monastery,  or  dean  and  chapter  of  any 


IN  THE  queen's  BKNCH.  105 

cathedral  church,  where   the  see  of  any  archbishop  or  bishop  is  ^*^J"J^/  '^^ 

within  any  of  the  kind's  dominions,  after  such  licence  as  is  afore  Ctnterbarrt 

rehearsed  shall  be  delivered  to  them,  proceed  not  to  election,  and  -; — 

simify  the  same  according  to  the  tenor  of  this  act,  within  the  space  ^^^T'  'i*^*^  • 

V''  J  f      ^      1    1-  111  i-ii*^  motion  for  a 

of  twenty  days  next  after  such  licence  shall  come  to  then:  hands ;  or  mandamus. 
else" — (there  is  the  provision  applicable  to  this  particular  case)— "or 
else  if  any  archbishop  or  bishop  withm  any  of  the  king's  dominions, 
after  any  such  election,  nomination,  or  presentation  shall  be  signified 
unto  them  by  the  king's  letters  patents,  shall  reftise,  and  do  not 
confirm,  invest,  and  consecrate,  with  all  due  circumstance  as  is 
aforesaid,  every  such  person,"  and  so  on ;  "  then  all  persons  so 
offending  and  doing  contrary  to  this  act,  shall  run  in  the  dangers, 
pains,  and  penalties  of  the  statute  of  the  provision  and  prtemuntref 
made  in  the  25  th  year  of  the  reign  of  King  Edward  3,  and  in  the 
16th  year  of  King  Richard  2." 

Now,  my  lords,  I  apprehend,  when  I  refer,  as  I  will  do  in  a  few 
moments,  to  the  authorities  of  all  the  most  eminent  text  writers,  all 
who  have  most  diligently  considered  the  canon  law  and  the  common 
law  on  this  important  subject,  which  will  all  be  found  unvarying  and 
imiform  as  to  what  the  nature,  and  ceremony,  and  proceeding  of 
confirmation  should  be,  I  apprehend  your  lordsnips  cannot  entertain 
any  doubt,  but  that  thb  act  of  parliament,  which  was  to  exclude  all 
jurisdiction  and  interference  on  the  part  of  the  Bishop  of  Rome,  has 
nothinff  whatever  to  do  with  the  judicial  proceeding  to  confirm  by 
the  anmbishop  or  his  Vicar  General ;  but  that  must  take  place,  as  it 
theretofore  had  taken  place,  according  to  the  canon  law,  and  accord- 
ing to  the  common  law ;  and  that  if,  in  the  course  of  that  proceeding, 
the  archbishop  is  required  to  enter  upon  an  examination  and  proof, 
among  other  things,  as  to  the  fitness  of  the  bishop  elect  to  be  con- 
firmed a  bishop,  he  must  enter  into  that  examination,  according  to  the 
ordinary  and  usual  forms  of  law ;  and  there  is  nothing  whatever,  in 
this  statute,  which  in  the  slightest  degree  interferes  with  that. 

Now,  my  lords,  I  am  at  a  loss  to  understand  upon  what  precise 
grounds  the  case  can  be  put,  in  contending  that  this  statute  alters  the 
form  of  proceeding;  and  that,  when  we  find  confirmation  is  not  a 
single  act,  but  that  in  fact  it  is  a  judicial  trial,  that  it  is  a  trial,  where 
there  are  various  parties,  proceeding  upon  pleadings,  and  on  articles, 
and  upon  proof,  and  when  wc  find  that  it  pronounces  also  a  judgment 
and  sentence,  and  that  the  judgment  and  sentence  arc  founded 
upon  the  proof  that  has  been  adduced,  and  upon  the  articles  that 
are  exhibited  being  substantiated  by  proof.  I  am  at  a  loss  to  under- 
stand whence  the  argument  is  to  be  deduced,  or  where  the  argument 
is  to  be  found  on  the  statute,  that  any  part  of  these  proceedings  is  to 
be  dispensed  with ;  and,  in  adverting  to  the  authorities  on  the  subject, 
I  must  entreat  your  lordships  to  remember  the  importance  of  the 
Question,  now  unfortunately  raised  for  the  first  time,  but  a  question 
tnat  must  be  settled,  as  a  question  of  such  vital  importance  to  the 
church  and  to  the  people  of  this  country. 

My  lords,  it  is  upon  this  judicial  proceeding  of  confirmation,  Confirmation 
on  tne  part  of  the  archbishop,  and  it  is  upon  this  alone,  that  any  affords  the  onljr 
inquiry  or  examination  can  talce  place,  under  the  law  of  England,  as  ezaminbL^^ 
to  the  fitness,  in  point  of  piety  and  doctrine,  of  the  individual  in  fitness  of  the 

inditidual. 
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Regina  v.  The  question,  to  be  one  of  the  bishops  of  the  Church  of  England.    If  a 
^^bishopof   mistake  be  made;  if  the  dean  and  chapter  be  misled;  if  the  crown 

^.^\    be  deceived,  or  ignorant;  if  the  minister  of  the  crown  be  likewise 

Sir  F.  Kelly's  deceived,  or  ignorant ;  and  if  one,  however  unfit,  however  grievously 
mndaniM.*  *^"^  fatally  in  error,  in  point  of  doctrine — and  I  may  even  put  the 
extreme  case  of  an  infidel  being  returned  as  elected  by  the  dean  and 
chapter,  and  then  submitted  to  this  judicial  proceeding  towards 
confirmation,  before  his  title  and  station  as  a  bishop  shall  be  perfect; 
if  one  or  more  who  may  know  of  this  error,  this  vice  in  his  qualifi- 
cation, be  denied  the  right  to  come  in ;  in  other  words,  if  no  effectual 
examination  can  take  place  upon  this  proceeding;  then  none  caa 
take  place  at  all:  one  who  may  not  only  err  in  point  of  doctrine^ 
but  one  who  may  be  absolutely  an  infidel  and  no  Christian,  may 
nevertheless  be  made  a  bishop,  and  placed  in  power  in  this  country^ 
and  over  his  diocese,  invested  with  its  ecclesiastical,  and  in  some 
respects  its  temporal,  government  Although  the  clergy  of  the 
diocese  may  know  this,  and  be  able  to  prove  it,  they  have  no  means 
of  doing  it,  but  must  submit  to  be  placed  under  his  control.  Your 
lordships  will  see  the  importance  of  the  question,  amongst  others,  to 
those  individuals  who  had  thought  proper  to  come  forward.  1  say 
nothing,  I  should  not  presume  to  offer  an  opinion,  upon  the  points  of 
doctrine  upon  which  it  has  been  supposed  that  this  gentleman  is  not 
strictly  ortnodox,  according  to  the  true  and  pure  doctrine  of  the 
Church  of  England.  I  say  not  one  word  upon  that  subject;  but  it 
is  enough  that  clergymen  of  the  Church  of  England — beneficed 
clergymen  within  this  diocese— come  forward,  and  undertake  to 
prove  that  he  is  not  of  sound  doctrine  and  teaching,  and  that  he  is 
therefore  not  duly  qualified  to  be  a  bishop  of  the  Church  of  England. 
The'      rt.  Now,  my  lorcb,  what  is  the  situation  in  which  all  within  this 

anceofmquiry,  dipcese  are  placed,  if  no  examination  could  be  had,  and  they  are 
in  relation  to  denied  a  hearing?  Why,  in  the  first  place,  under  the  late  act  of 
the  character  parliament,  and  indeed  without  reference  to  the  late  act  of  par- 
ofthrdcrgyof  "*™®^^ — I  mean  the  Church  Discipline  Act  (rf), — the  moment 
the  diocese.  confirmation  finally  takes  place,  the  bishop  becomes  a  judge,  becomes 
an  ecclesiastical  judge ;  and  he  has  the  sole  and  exclusive  power, 
u{}on  many  points  of  proceeding,  and  of  governing,  under  the  Church 
Discipline  Act.  But,  my  lords,  consider  fiirther.  I  take  the  case  of 
a  deacon  within  the  diocese;  one  not  ordained  a  priest,  but  a  deacon 
within  the  diocese.  He  may  know  of  what  in  fact  is  an  error  in  the 
doctrine  and  opinions  of  this  bishop  elect.  He  may  be  able  to 
substantiate  and  prove  it,  if  it  be  an  error;  and  if  the  bishop  elect, 
being  in  that  error,  remain  under  that  error,  if  he  be  confirmed  and 
become  a  bishop,  he  may,  by  reason  of  that  very  error,  upon  a  secret 
examination,  without  assigning  anv  reason  (for  he  is  accountable  to 
no  other  tribunal),  refuse  to  ordain  as  a  priest  this  deacon,  a  pure 
minister  perhaps  of  the  Church  of  England;  and  there  is  no 
remedy.  And  the  consequence  of  that  confirmation  is,  to  place  all 
the  deacons  of  this  diocese,  for  the  purpose  of  being  ordained  priests, 
within  the  jurisdiction,  and  subject  to  the  sole  decision,  without 
appeal,  and  without  reasons  given,  of  the  bishop  of  the  diocese,  as  to 

(<0  3  &  4  Vict.  c.  86. 
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whether  they  are  to  remaia  deacons  for  life,  or  to  be  ordained  priests,  Reglna  r.  The 
and  to  obtain  that  preferment  in  their  profession,  to  which  all  men  Archbishop  of 
aspire.     And  if  there  be  a  deacon  witmn  that  diocese,  who  knows  ^^  "^' 

that  a  person,  about  to  be  confirmed  as  a  bishop,  holds  an  opinion,  I  Sir  F  Kelly*s 
will  suppose,  with  reference  to  the  doctrine  of  the  Trinity,  holds  the  JJ^^°Ji* 
opinion  that  there  are  three  Gods  and  not  one  God,  holds  that  that 
is  the  true  spirit  of  the  Christian  faith;  in  what  position  is  he  placed, 
if  he  be  not  permitted  to  come  in,  and  all^e  and  prove  that  as  the 
ground  why  (if  it  be  false  doctrine)  a  person  holmng  that  doctrine 
shall  not  be  made  a  bishop,  and  be  denied  the  right  of  preventing 
that  person  being  made  a  bishop,  and  preventing  his  acquiring 
power  to  carry  that  false  doctrine  in  his  bisnoprick  into  effect  r  He 
is  the  person  that,  under  a  secret  examination,  a  secret  decision  from 
which  there  is  no  appeal,  and  no  accountability,  may  exclude  him 
from  any  future  step  or  advancement  in  the  sacred  profession  to 
which  he  belongs.  And  when  we  find  that,  for  century  after 
century,  no  one  bishop  has  been  appointed  or  confirmed  within  this 
realm,  without  this  proceeding  to  which  I  am  now  calling  your  lord- 
ships' attention ;  without  the  citation  to  all  persons  to  come  in  and 
appear,  if  there  be  grounds  of  opposition ;  without  several  solemn 
warnings  or  proclamations  to  all,  who  have  such  grounds,  to  come 
in  and  oppose;  and  when  we  find  that  one,  perhaps  having  the 
ground  I  am  now  suggesting,  comes  in  to  oppose,  where  be  had 
been  told,  the  moment  before,  he  should  be  heard  if  he  had  good 
ground  of  opposition ; — is  the  court  to  hold  that  these  proceedings 
are  worse  than  a  useless  form,  that  they  are  a  mockery  and  a  delusion ; 
and  that,  upon  the  most  sacred,  most  solemn,  and  most  important 
subject  in  which  mankind  can  be  engaged  ? 

Now,  my  lords,  therefore,  let  us  see  whether  there  is  any  authority  Authorities : 
for  saying,  under  this  statute,  or  for  any  other  reason  to  be  found 
within  the  compass  of  the  law  of  England,  that,  where  these  pro- 
ceedings take  place,  persons  shall  not  be  heard,  or  there  shall  be  no 
inquiry  and  examination  and  hearing,  and  that  they  are  a  mere 
form.  I  will  proceed  to  call  your  lordships'  attention  to  the  various 
authorities,  in  which  all  these  forms  are  pointed  out  as  strictly 
necessary,  and  where  it  is  laid  down,  that  a  friilure  to  comply  witn 
any  one  of  them,  renders  the  subsequent  proceedings  void. 

My  lords,  it  is  not  merely  by  the  ecclesiastical  writers,  that  these  Evom  v. 
forms  are  pointed  out,  and  the  means  of  proceeding  ascertained.  ^*""'*«- 
Your  lordsnips  will  find  it  also  in  the  case  of  Evans  v.  Ascuithe, 
in  Pabner^s  Reports.  I  read  from  page  472.  That  was  a  case  in 
which  the  question  arose  as  to  the  right  to  certain  temporalities,  and 
in  which  it  was  necessary  to  consider  the  whole  form  of  proceeding 
on  the  appointment  of  a  bishop,  and  the  periods  at  which  certain 
rights  were  acquired  by  the  bishop  so  appointed.  In  page  472,  the 
court  observed: — '^A  second  thing  was  the  steps  and  degrees  in 
making  of  bishops,  and  what  authority,  and  what  power  accnies  to 
him  by  the  election,  confirmation,  and  consecration,  and  what  not; 
and  when  thereby  his  former  benefices  become  vacant  .  .  .  W  h^n 
a  bishoprick  is  vacant,  the  course  is,  first,  to  have  a  Canffe  d^iUre : 
secondly,  letters  missive   .    .    .    thirdly,  then   upon  the  election 
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being  made  three  instruments  arc  dispatched,  one  to  the  party 
elected,  the  second  to  the  archbishop,  the  third  to  the  king,  to 
certify  it,  and  then  there  is  the  act  of  the  assent  of  the  person 
elected;  this  cannot  be  without  his  assent  .  .  .  Fourthly,  then  the 
king  writes  to  the  archbishop  to  consecrate  and  instal  the  person 
elected :  Fifthly,  then  the  archbishop  puts  forward  a  citation  for  all 
who  will  oppose  the 'consecration,  and  appoints  a  certain  day;  and 
on  that  day  if  no  one  comes,  all  are  pronounced  contumacious,  and 
the  archbishop  confirms  him,  and  then  he  is  consecrated."  Then 
Doddridge  enters  rather  more  at  large  into  it.  He  refers  to  a 
book  which  I  shall  have  to  bring  under  your  lordships'  attention 
upon  this  subject,  by  which  it  appears,  that  these  are  the  steps 
which  it  is  necessary  to  take,  in  order  to  make  the  confirmation  of  a 
bishop  good. 

My  lords,  the  same  case  is  reported  in  Sir  WilUam  Joneses  Reports^ 
where,  at  page  160,  he  says:  "Et  donque  le  Roy  per  ses  letters 
pattents  done  son  royal  assent,  et  command  TArchevesque  de  luy 
confirme  et  consecrate,  et  a  faire  tout  choses  necessary,  sur  que 
TArchevesq ;  examin  le  election,  et  ability  del'perBon,  et  sur  ceo  il 
confirme  le  election,  et  apres  luy  consecrate."  Now,  my  lords,  this 
is  not  the  account  of  a  text-writer,  but  these  are  the  various  judges 
of  England  who,  in  dealing  with  this  subject,  declare  what  the  duty 
of  the  archbishop  is;  that  it  is  not  merely  to  publish  this  citation,  to 
call  upon  persons  to  come  in  and  oppose,  ana  only  to  confirm  if  no 
one  come  in  and  oppose;  but  that  it  is  also  to  do  aU  things  necessary ; 
and  among  those  things  is  expressly  mentioned  the  examining  into 
the  qualifications  and  fitness  of  the  person.  And  your  lordships 
will  observe,  that  all  this  is  long  after  the  statute  of  Henry  8.  And 
the  case,  which  occuned  in  this  court,  treats  of  the  duty  of  the 
archbishop,  in  this  proceeding,  as  then  defined  and  required  by 
law. 

Now,  my  lords,  the  book  referred  to  by  Doddridge,  Lancehtti 
Institutianes  Juris  Canonici,  is  a  work  referred  to  with  great 
commendation  by  more  than  one  of  the  judges ;  and  in  the  first 
book,  page  38, — 

Mr.  Justice  Coleridge.     Does  it  appear  who  he  was  ? 

Sir  Fitzroy  Kelly,  He  appears  to  have  been  a  native  of  Perugia, 
and  a  canonist  of  great  eminence. 

Mr.  Justice  Coleridge.  Does  it  appear  whether  he  was  English 
or  foreign  ? 

Sir  Fitzroy  Kelly,  Foreign.  He  is  a  foreign  canonist  But  his 
work,  as  I  have  just  mentioned,  is  referred  to,  and  referred  to  with 
much  commendation,  by  Doddridge,  in  the  case  in  Palmer  to  which 
I  have  called  your  lordship's  attention.  He  says :  ^^  CoT^rtnatio  non 
conceditur,  nisi  cum  caustB  cognxtiane.  Is  autem  ad  quern  confimiatio 
pertinet,  diligenter  examinare  debet,  et  electionis  processum,  et 
personam  electi.  Est  enim  hoc  generale,  ut  ad  eum  pertineat 
examinatio,  ad  quem  manCbs  impositio  spectat.  Et  cilm  omnia  rite 
concurrunt,  tunc  munus  ei  confirmationis  impendat  Qudd  si  secus 
factum  fuerit,  non  soliim  dejiciendus  erit  indigne  promotus,  veriim 
etiam  indigne  promovens  punicndus.     Nihil  est  enim  quod  ccclesias 
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Dei  magis  officiat,  qu&m  si  indigni  ad  regimen  assumantur  ani-  ^^^i^T|  '^^f 

marum'*(4    ....  .  .  CanterbSy. 

Then  here  is  what  is  said  with  regard  to  the  citation,  in  the  same  _.  „  ^  »  ."" 
book,  and  under  the  same  title.     The  heading  of  the "^  section  is:  niotionfora  *     *^ 
"  In  confirmatione  faciendd  citandi  sunt^  quorum  ifiteresse potest**    And  mmdamus. 
the  section  says :  '*  Illud  etiam  confirmantem  observare  oportet,  ne, 
dnm   nimia   in  confirmando    celeritate    utitur    contra  doctrinam 
Apostoli,  proprium  affectum  juri  et  sequitati  prsponat.     Itaque,  si 
co-electus  aliquis,  vel   contradictor  apparet,  ante  confirmationem 
nominatim  vocandus  est:  alioqui  si  nemo  apparet,  in  foribus  ecclesiae, 
in  qua  electio  facta  est,  generaliter  edicenaum  erit,  ut  si  qui  sint, 
qui  confirmation!  future  yelint  opponere,  ad  contradicendum  in 
assignato  peremptorio  termino,  prsesentes  esse  debeant    Quae  omnia 
locum  habent,  sive  concorditer  electio  fuerit  celebrata,  sive  non**(f). 
And  then  there  is  another  observation :  ^*  Opponentes  deciiom^  si 
deficiant  in  probationibus,  sunt  jouniendV* 

Mr.  Justice  Coleridoe.     Read  those  words  again. 

Sir  Fitzroy  Ketty.  **  Opponentes  electionij  si  deficiant  in  probati- 
cnibuSf  sunt  puniendV* 

Mr.  Justice  Erle.  Will  you  read  the  part  again,  beginning, 
**  CoTifirmatio  non  conceditur^  nisi  cum  cans^B  cognitione ;"  and  then 
two  quotations  follow  immediately.  It  is  the  early  part  of  what  you 
read, — "  Co^firmatio  non  conceditur^ — 

Sir  Fitzroy  Kelly,     I  do  not  see  it 

Lord  Denman.     Yes,  you  read  it 

Sir  Fitzroy  Kelly.  *^  ConfirmaJtio  non  conceditur,  nisi  cum  caus<B 
.coffuitione"  And  then,  **  Is  autem  ad  quern  confirmatio  pertinet^ 
diliaenter  examinare  debet  et  electunds  processum^  et  personam  electiJ* 

Mr  Justice  Erle.     That  is  the  passage  I  allude  to. 

Sir  Fitzroy  Kelly,  ^^  Est  enim  hoc  yenerale^  ut  ad  eum  pertinet 
examinatio  ad  quern  mantis  impositio  spectat  Et  dan  omnia  rite 
ccncurrunt^ — 

Lord  Denman.     Will  you  be  so  good  as  to  hand  up  the  book. 

Sir  Fitzroy  Kelly,  I  do  not  mean  to  trouble  your  lordships,  by 
going  further  into  the  book;  but  the  notes  are  very  learned  and 
very  accurate,  and  will  all  tend  to  confirm  the  proposition  for  which 
I  am  now  contending. 

Now,  my  lords,  I  refer  also  to  a  chapter  in  Ferraris^  who  is  also  a  Ferraris, 
foreign  jurist ;  but  a  jurist  of  very  great  eminence,  and  also,  like 
Lancelot^  very  frequently  referred  to  by  our  old  text-writers,  and 
by  some  of  the  judges  in  the  case  to  which  I  have  referred.     He 
says,  in  the  chapter  de  CoTtfirmatione  Electionis  (a)j — 

Mr.  Justice  Uoleridge.     What  work  is  thisr 

Sir  Fitzroy  Kelly,  Ferraris  Bibliotheca  Canonica.  My  learned 
fiiend  [Mr.  Badeley]  corrects  me :  it  is  in  a  case  in  the  ecclesiastical 
courts  that  Ferraris  is  referred  to,  and  not  in  the  case  in  the 
common  law  courts.  Lancelottus,  in  a  passage  already  cited,  says : 
**  Itaque,  si  co-electus  aliquis,  vel  contradictor  apparet,  ante  confir- 
mationem nominatim  vocandus  est."     And  Ferraris  says,  in  his 

(«)  Lib.  1.,  tit.  9,  §  5.  (/)  Ibid.  §  9. 

(g)  Tom.  ii.,  p.  457  (Venice,  1782.) 
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Regifia  v.  The  work;  *'  Si  electus  co-electum  aut  specialem  sine  electionis  adversa- 
^Mterbu*'^^  riuin  habeat,  is  ante  confirmadonem  noininatiin  vocandtis  erit;" — 

_ 5__  That  is  understood  to  mean,  if  any  person  has  appeared  and  opposed 

Sir  F.  Kelly's  before  the  dean  and  chapter,  so  that  the  bishop  elect,  or  those  who 
mandamus.^  act  for  him,  would  know  that  a  particular  individual  was  an  oppo- 
nent, that  individual  must  have  received  a  particular  notice — *^  is 
ante  confirmationem  nominatim  vocandus  erit ;  alias  ubi  concors  fuit 
electio,  aut  nuUus  nominatim  se  electioni  opponit,  generale  ac  perem- 
torium  edictum  proponendum  est  in  ecclesia  in  qua  electio  facta  est, 
ut  si  qui  sint,  qui  se  volunt  opponere,  constituto  termino  veniant  Con- 
firmationeshisce'^ — I  should  observe,  that  it  seems  almost  unnecessarily 
occupying  time  to  contend,  that  these  opposers  must  be  heara. 
What  is  the  meaning  of  this  forming  the  subject  of  disquisitions  of 
learned  writers,  pointing  out  minutely  what  is  to  be  done  in  one 
case,  and  what  is  to  be  done  in  another ;  that  when  an  opponent  is 
known,  he  is  to  be  called  by  name ;  when  he  is  not  known  indeed^ 
a  general  proclamation  for  opposers  is  sufficient  ?  What  ean  be  the 
meaning  of  all  this,  if  it  is  all  idle  useless  form,  and  when  the 
opponents  come  forward  they  are  not  to  be  heard  ?  It  seems,  my 
loras,  difficult  to  suppose,  not  only  that  all  these  forms  are  absurd, 
but  that  all  that  we  find  on  the  subject,  in  text-writers,  is  all  so 
much  useless  idle  matter,  if  the  doctrine  contended  for  be  correct, 
that  the  parties,  when  called  for  and  told  they  shall  be  heard,  and 
who  come  forward  upon  this  important  subject,  prepared  with  their 
allegations,  are  to  be  told.  No,  you  shall  not  be  neard ;  this  is  a 
mere  form,  and  you  are  not  entitled  to  be  heard* 

Lord  Denbian.  Do  they  carry  it  any  further  than  the  statement 
you  give  of  the  actual  practice  of  this  country  ?  I  do  not  see  that 
they  do,  because  the  person  named  is  to  be  summoned,  and,  if  no 
one  IS  named,  the  citation  is  to  be  made  general. 

Mr.  Justice  Erle.  So  far  as  the  authorities  have  gone  as  yet, 
it  is  to  examine  into  the  form  of  the  election,  and  tl\e  identity  of 
the  person*  No  passage  you  have  yet  cited  has  indicated,  that  any 
person  might  raise  a  question,  and  propound  a  veto,  against  the 
individual,  for  his  qualification.   * 

Sir  Fitzroy  Kelly,  With  submission,  I  will  call  your  lordships' 
attention  to  the  petition  of  the  bishop  elect,  which  shows  various 
matters  upon  which — 

Mr.  Justice  Erle.  I  meant,  the  authorities  fix>m  the  canon  law. 
You  are  proposing  to  pass  them  by,  as  if  they  all  established  that 
inferenccr  from  Lanceht.  I  fancy  it  is  not  so.  It  does  not  appear 
so,  as  I  follow  it  In  Lancelot^  it  is  the  ^'  Electionis  processum  et 
personam  electi." 

Sir  Fitzroy  Kelly.  I  think  your  lordship  will  find  it  goes  further 
than  that. 

Lord  Demman.  It  is  very  important  you  should  state  that,  if  it 
be  so. 

Sir  Fitzroy  Kelfy.  If  there  is  any  passage,  it  would  be  very 
material 

Lord  Denman.  This  may  throw  light  upon  the  old  law  of  the 
country. 

Sir  Fitzroy  Kelly.     Just  so. 
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Lord  Dknman.     It  would  be  very  important  to  show,  with  what  Re^na  p.  The 
sanction  it  is  recommended,  and  with  wnat  mode  of  inquiry,  and    Archbishop  of 

.^1       1    ^  *  n      .^»  Canterbury. 

With  what  consequences.  i— 

Sir  Fitzroy  Kelly.  I  think,  as  to  the  mode  of  inquiry,  the  very  Sit  F.  Kelly's 
circumstance  of  tnese  proceedings  taking  place,  as  I  have  ah-eady  ™^^^°J[^*  ' 
shown  they  have  in  the  present  case,  where  there  is  the  Vicar 
General,  the  judge  of  the  archbishop,  and  where  various  parties 
appear  by  their  proctors,  where  they  give  in  their  allegations  through 
their  proctors  and  signed  by  advocates,  with  all  the  forms  of  ecc&- 
siastical  law,  and  finally  proceeding  to  sentence, — shows  that  they 
sit  there  as  a  court.  Now  all  the  processes  of  the  ecclesiastical 
court,  and  the  forms  of  proceeding  of  that  court,  are  very  well 
known  to  the  law.  It  is  not  merely  the  confirmation  of  bishops, 
but  there  are  other  matters  of  great  importance  which  take  place 
and  are  decided  in  the  court  of  the  Vicar  General ;  and  therefore, 
I  apprehend,  it  is  enough  for  me,  if  I  show  there  is  a  judicial  pro- 
ceeding in  a  court  known  to  the  law,  where  the  proceedings  are  so 
carried  on,  with  all  the  forms  and  observances  usual  in  suits  in  that 
ecclesiastical  court ;  *and  that,  among  the  matters  which  have  to  be 
inquired  into  and  determined,  is  that  to  which  I  am  now  calling 
your  lordships'  attention. 

Mr.  Justice  Coleiudge.  At  present,  I  do  not  understand  that 
we  know  what  the  objection  would  have  been.  For  all  we  know,  it 
might  be,  that  the  gentleman  produced  was  not  persona  electi,  or 
that  there  was  something  wrong  in  the  processus  electionis.  We 
cannot  tell. 

Sir  Fitzroy  Kelly,  I  apprehend  the  proposition  of  law  to  be 
contended  for  is  this,  that  where  the  citation  takes  place,  opposers 
may  come  in  and  oppose  the  confirmation  of  the  bishop. 

Lord  Denman.  Will  you  hand  up  those  two  books,  Ferraris  and 
Palmers  Reports, 

Sir  Fitzroy  Kelly.  There  is  one  sentence  more  I  have  to  read 
from  them,  and  I  will  then  hand  them  up  to  your  lordship.  My 
lords,  I  apprehend  when  we  look  at  all  tnese  authorities,  and  the 
course  of  proceeding,  the  only  question  is  this,  what  are  the  matters 
into  whicn  this  ecclesiastical  court  is  to  inquire;  what  are  the 
matters  upon  which  the  court  has  to  determine,  in  order  to  the 
confirmation  of  the  bishop  elect?  They  are  no  more  one  than 
another.  It  is  no  more  the  validity  of  election  by  the  dean  and 
chapter,  than  it  is  the  mandate  of  the  queen  to  confirm :  it  is  no 
more  the  mandate  of  the  queen  to  confirm,  than  it  is  the  fitness  of 
the  bishop  elect  in  point  of  piety,  learning,  and  birth.  All  these 
are  matters,  every  one  of  them,  to  be  examined  into,  discussed,  and 
determined  by  that  court;  and  upon  any  one,  or  all  of  them, 
opposers  are  cited  to  come  forth.  I  need  not  trouble  your  lordships 
by  reading  over  again  the  form  of  citation,  nor  the  form  of  procla- 
mation ;  both  are  general :  they  call  upon  persons  to  come  in  and 
oppose,  what?  the  confirmation.  Upon  what  ground?  No  parti- 
cular grounds  are  specified :  it  must  oe  therefore  upon  anv  of  those 
grounds  which,  if  established,  would  be  a  good  ground  of  objection 
to  the  confirmation.  Well  then,  to  see  what  these  are,  we  must  see 
what  it  is  that  the  court  is  to  inquire  and  examine  into  and  determ- 
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inc  upon,  in  order  to  a  confirmation :  and  these,  as  I  read  to  your 
lordships  from  Bum^  and  which  appear  in  the  petition  which  the 
bishop  elect  is  bound  to  prove,  consisted,  I  think,  of  nine  articles. 
They  are  given  particularly  in  Bum ;  and  the  very  petition  of  this 
case,  which  is  upon  the  affidavit  {q\  states  those  circumstances ; 
and  I  shall  by  and  by  call  your  lordships'  attention  to  Gibsons 
Codex,  which  likewise  enumerates  those  nine  articles.  Now  the 
first  is,  that  the  see  was  vacant,  and  had  been  vacant  for  some  time. 
And  the  second,  that  the  dean  and  chapter,  having  appointed  a  day, 
duly  summoned  all  persons  concerned.  The  third  is,  that  they 
unanimously  chose  the  person  now  to  be  confirmed.  The  fourth  is, 
that  the  election  was  duly  published.  And  then  we  go  on,  till  we 
come  to  the  sixth.  And  your  lordships  will  see  what  the  sixth 
article  of  the  petition  is.  The  sixth  is,  **  that  the  person  elected  is 
sufficiently  qualified  by  age,  knowledge,  learning,  orders,  sobriety, 
condition,  fidelity  to  the  xing,  and  piety"  (k\  Now,  that  is  one  of 
the  articles  of  the  petition ;  as  to  which  the  bisnop  elect  must  produce 
proof;  as  to  which  the  court  must  inquire;  into  which  they  must 
examine ;  upon  which  they  must  determine.  And  the  invitation  is 
general,  to  all  persons,  to  come  in  and  to  oppose,  on  any  of  the 
grounds.  One  ground  of  opposition  might  be,  that  the  dean  and 
chapter  had  never  elected;  that  he  was  not  duly  elected  by  the 
dean  and  chapter.  That  would  be  a  good  ground  of  opposidon ;  so 
that  he  could  not  be  confirmed,  unless  he  proved,  or  if  the  other 
disproved,  the  election.  So  vnth  regard  to  the  queen's  mandate: 
they  could  not  confirm  without  the  queen's  mandate  (the  letters 
patent).  They  must  be  proved.  Nor  can  the  archbishop  confirm, 
until  he  has  examined  into  the  sixth  article  of  the  petition,  that  the 

Eerson  elected  is  sufficiently  qualified,  among  other  things,  by 
nowledge,  learning,  and  piety.  Here  there  is  a  general  notice  to 
persons  opposing,  to  come  in  and  appear,  if  they  have  grounds  of 
opposition ;  and,  among  other  things,  they  are  to  oppose,  if  they 
can,  this  particular  allegation  of  the  fitness  of  the  party, — the  quali- 
fication of  the  party,  in  point  of  knowledge,  learning,  and  piety.  In 
the  particular  case,  upon  the  affidavit,  it  is  upon  that  point  that  this 
opposition — 

Lord  Denman.  The  ground  of  opposition  is  expressly  stated  in 
the  affidavit?  Is  it? 

Sir  Fitzroy  Kelly,  Yes  certainly.  I  will  call  your  lordships* 
attention  to  it  It  is  expressly  stated  that  it  is  unsoundness  of 
doctrine  and  teaching  (t).  And  nothing,  I  apprehend,  can  be  more 
clear,  than  that  any  individual,  who  is  unsound  in  doctrine  or 
teaching,  is  not  qualified  by  learning  and  piety  to  be  confirmed  a 
bishop  of  the  church,  and  I  need  harcUy — [The  judges  consulted] — 
I  need  hardly  remind  your  lordships  here,  that  1  am  not  even 
suggesting  anything  as  to  the  truth  of  these  allegations,  which  the 
parties  opposing  state,  propound,  and  ofier  to  prove.  All  that  they 
ask  is,  that  they  should  be  inquired  into ;  that  the  archbishop,  or  the 
vicar  general,  should  examine  into  the  question  whether  it  is  true, 
that  an  individual,  about  to  be  confirmed  a  bishop,  is  unsound  in 


(g)  Suproj  p.  89. 


(A)  I  Bum,  £.  L.206.  (t)  St^fra,  p.  91. 
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doctrine  and  teaching;  because,  iif  he  be,  he  has  failed  in  one  proof  Hegina  v.  The 

of  his  petition^  and  the  confirmation  cannot  take  plaee^     That  is  one    Archbishop  of 

point;  and  the  only  question  is,  whether  they  are  to  be  admitted  to  — ~ — ^-^ 

propound  their  articles,  and  to  substantiate  them  in  proof,  and  so  to  ^^^  f-  Kellj% 

put  that  important  question  in  course  of  inquiry,  in  this  the  only  JJ^^mws* 

competent  court  to  enter  upon  that  inquiry.     I  was  observing  that 

all  these,  doctrine,  learning,  and  piety,  being  amon^  the  neveral 

matters  which  have  to  be  proved  and  examined  into  by  the  court, 

we  find  in  the  very  last  author  I  was  referring  to,  Ferraris^  that  FerrBrig^ 

the  inquiry  has  not  been  confined  to  any  one  particular  ground, 

namely,  the  validity  of  the  election  by  the  dean  and  chapter,  but 

embraces  any  other  ground.     There  is  one  about  to  be  confirmed  a 

bishop ;  he  undertakes  to  prove  certain  articles :  amongst  those,  are 

the  soundness  of  his  doctrine  and  piety;  and  here  is  a  general 

notice  to  all  the  world  to  come  in  ana  oppose  him  upon  that  point. 

'^Si  electus  co-electum  ant  specialem  suae  electionis  adversarium 

habeat,  is  ante  confirmationem  nominatim  vocandus  erit ;  Alias  ubi 

concors  fiiit  electio,  aut  nullus  nominatim   se   electioni  opponit, 

generale  ac  peremptorium  edictum  proponendum  est  in  ecclesia  in 

qu&  electio  facta  est,  ut  si  qui  sint,  qui  se  volunt  opponere,  constituto 

termino  veniant."    And  yet  it  is  to  be  said,  that  they  are  not  to 

come  at  alL    It  was  to  the  last  sentence  that  I  wished  particularly  to 

call  your  lordships' attention  before  I  handed  the  book  up,  ''confirma* 

tiones  hisce  non  observatis  factse  ex  eodem  capite  declarantur  viribus 

omnino  carere,  irritsB  et  nuUse."     So  that,  these  things  not  being 

done,  no  one  being  admitted  to  oppose,  the  confirmation  itself  is 

declared  "  viribus  omnino  carere,  irrita,  et  nulla." 

Now  the  English  canon  law  is  exactly  to  the  same  effect  I  refer,  Lyndwood^ 
my  lords,  now  to  Lyndwood,  who  was  an  official  of  the  court  of 
CanterbuiT.  Lyndwoodf  in  his  Pramnciaky  De  Jure  Patronatusy 
page  216  (V),  is  speaking  of  the  election  and  confirmation ;  and  he 
says : — *'  Una  conclusio  est,  quod  in  negotio  electionis,  de  qua  hie 
loquitur,  non  sufficit  sola  citatio  eorum  quorum  interest,  sed  opus  est 
discussione  negotii :  alioquin  non  valet  confirmatia  Ex  qua  conclu- 
sione  apparet,  qudd  in  negotio  praesentationis,  quod  aequivalet  negotio 
electionis,  ut  infi'&  dicetur,  non  sufficit  vocationem  fieri,  sed  cum  hoc 
opus  est  discussione  negotii.  Alia  conclusio  est,  qudd  licet  con- 
firmatio  electionis  sine  vocatione  facta  sit  irrita  et  inanis,  electio 
tamen  tenet  in  suo  robore  et  vigore,  ita  qudd  iterum  quseri  debeat  de 

viribus  ipsius  electionis Tertia  conclusio  est,  qudd  si  plures 

sunt  coelecti,  vel  plures  oppositores,  singuli  sunt  vocandi,  si  de  eis 
constet"  So  your  lordships  see,  what  this  learned  writer  says  is 
this;  that  the  election  indeed  is  not  void  because  there  is  no  citation, 
or  proclamation  for  opposers,  at  the  confirmation ;  yet,  it  is  clearly 
^  stated,  the  confirmation  is  void,  for  the  expression  is,  ''alia  conclusio 
est  quod  licet  confirmatio  electionis,  sine  vocatione  facta,  sit  irrita 
et  inanis."  So  the  confirmation  is  ''irrita  et  inanis;"  and  under 
that  is  the  "  vocation"  and  also  the  "  opus  discussione  negotiL"  There 
must  be  a  discussion  of  the  business;  I  presume  that  means  an 
argument;  an  argument  upon  discussion  before  the  court,  a  public 

(J)  Oxford  edition  of  1679,  Lib.  m.,  tit.  21.  , 
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Regina  «.  The  dificussiOD  at  the  bar,  and  consideration  by  the  court     And  then 
^Mterbu^  ^^  **  conBnnatio  electionisy  sine  vocatione  facta,  sit  irrita  et  inanis  ;**  yet 

!Zl.  that  shall  not  avoid  the  election.    Now  in  the  same  book^  at  the  end. 

Sir  P.  Kellj*!    thg^  IS,  in  the  constitution  of  Othobon^  with  the  Gloss  of  tTiiAn  de 

mandaomsr       Atlum  (an  English  canonist), — a  work  which  is  published  as  a  sort 

of  appendix  to  Lyndwood, — at  p.  133,  there  is  this  gloss  on  the  word 

JohndeAthon.  Can/hmuUio: — **Qu8e  fieri  non  debet  absque  yocatione  nominatini 

fecta,  ubi  specialis  et  certus  est  adversarius  seu  contradictor;  immo 

nee  aUas  absque  genendi  proclamatione  in  ecclesia  ubi  fiebat  elcctio.** 

And  then,  in  the  same  page  and  tide,  in  the  text,  there  is  this : — 

Conttitution  of  "  Qu6d  si  in  aliquo  prsBmissorum  is,  ad  quern  confinnatio  spectat, 

Othobon.  electum  deficere  sufi  discussione  compererit,  eidem  nullatenns  munus 

confirmationis  impendat^  (A).      That  consideration  is  rather  with 
reference  to  the  qualification  of  the  person* 
Lord  Denman.    The  last  you  cited  was  paee  258  ? 
Sir  Fitzroy  Kelly.     218  was  the  first,  and  the  last  was  in  the 
Appendix,  page  133. 

jNow,  my  lords,  I  will  trouble  your  lordships  by  reference  to  the 
two  great  English  canonists,  Ayliffey — AyUffes  FarergoUf  and  GUh- 
son^s  Codexy  for  the  purpose   of  showing  how  indispensable  this 
notice  is,  and,  if  it  should  not  take  place,  the  proceeuing  shall  be 
Ayliffe.  void.     I  refer  to  AyUffis  Parergoriy  p.  246.     •*  In  granting  confir- 

mation, all  such  persons  ought  to  be  first  cited  who  have  opposed 
the  election;  and  these  ought  to  be  cited  nominatim,  if  the  election 
was  made  of  a  part  of  the  electors:  but  if  the  election  was  made 
unanimously  and  concorditer,  then  all  such  persons  ought  to  be 
cited  in  general,  who  may  or  will  object  any  thing  against  such 
election,  to  appear  at  a  certain  day  and  place,  when  the  confirma- 
tion is  to  be  performed,  in  order  to  show  cause  of  their  disapproving 
of  the  election,  and  to  impeach  the  confirmation  thereof.  And  thus 
as  an  election  sives  a  begmnins  to  some  church  preferments,  so  does 
confirmation  add  a  perfection  tuereunto." 

So,  by  this  English  canonist,  it  is  laid  down,  that  the  notice  must 
be  given  generally  for  any  thing  there  may  be  objected  to  in  the 
election,  in  order  to  what?  Not  that  they  may  come  and  be  denied 
a  bearing,  but  to  show  the  cause  of  their  disapproving  of  the 
election,  and  their  opposition  to  the  confirmation  thereof.  And 
your  lordships  will  likewise  find,  on  referring  to  GibsonCs  Codex,  that 
the  same  pnnciple  prevails.  The  same  doctrine  is  to  be  fi>und  in 
Gibson.  the  first  volume  of  Gibson^s  Codex,  in  a  chapter  which  in  truth  con- 

tains the  whole  law  and  practice  upon  the  subject  of  *'  the  manner  of 
electing,  confirming  and  consecrating."  It  is  in  the  Ist  volume, 
page  110.  In  the  first  place,  I  need  not  weary  your  lordships,  by 
reading  over  what  I  have  already  read  from  BurtCs  Ecclesiattical 
Law,  But  Gibson  likewise  points  out  the  difierent  stages  of  the 
proceeding;  and  among  other  various  matters,  which  in  order  to 
confirmation  must  be  propounded  and  proved  by  the  bishop  elect, 
he  also  gives  the  citation ;  and  after  giving  the  form  of  citation,  to 
which  I  have  already  alluded,  he  proceeds :  '^  According  to  the  direc- 
tion of  the  ancient  canon  law,  where  it  makes  all  confirmations  void 

(*)Tit.81. 
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that  are  performed  mtUis  vocatis,  et  non  discusso  negotto;  and  then  Reginat*.  The 
adds,  vocationem   autem  hujusmodi  nomiTuUinti  ubi  est  coelectus,  vel    Archbishop  of 
apparet  appositor^  alias  generaUter  in  ecclesid  in  qua  eUctio  facta  est,       mter  nry. 
lit  si  qui  sint,  qui  se  veUnt  opponere,  compareant  asstgiuxto  peremptario  Sir  F.  Kelly'i 
termino  competenti,  faciendam  esse  censemus,     QtuB,  etiamsi  electio  in  "???''  ^°'  * 
concordid  celebrata  fuerit,  volumm  observari"    Now  nothing  can  be  "°"^'" 
more  clear  or  express  than  that,  or  than  the  conclusion  herie  drawn, 
according  to  the  direction  of  the  ancient  canon  law,  where  it  makes 
all  confirmations  void,  that  are  performed  *'  nollis  vocatis,  et  non 
discusso  negotio." 

I  do  not  Know  that  I  need  trouble  your  lordships  with  any  further  Alwm  neoes- 
authoritj,  to  show  that  such  is  the  law,  and  sucn  has  been  actually  8«yror  bishop 
the  usage,  in  this  country,  in  all  times,  undoubtedly  ever  since  the  ^is  qualiScal* 
first  of  Elizabeth,  when  this  statute  of  Henry  8  was  revived,  and  tions. 
when  the  elections  and  confirmations  of  bishops  began  to  take  place, 
after  the  interval  of  Queen  Mary's  reign,  exactly  in  the  manner  and 
form  in  which  they  are  now  conducted ;  that  it  is  a  necessary  and 
essential  part  of  tnese  judicial  proceedings  towards  confirmation, 
that  those  allegations  on  the  part  of  the  bishop  elect  should  be  given 
in,  and  should  be  proved ;  that  among  those  allegations  is  that  of 
competent  piety  and  learning ;  that  it  is  likewise  an  essential  part  of 
those  proceedings,  that  notice  should  be  given,  by  the  citation  before 
the  day  of  trial,  and  by  one  or  more  proclamations  on  the  day  cjf 
trial,  in  some  cases  to  the  persons  by  name,  but  in  all  cases  generally, 
to  opposers  to  come  in  and  make  opposition,  if  they  have  ground  of 
opposition,  to  the  confirmation  which  is  about  to  take  place ;  that 
that  notice  is  not  limited  to  any  particular  ground  of  opposition,  for 
the  validity  of  the  election,  the  identity  of  the  person,  and  his  age 
or  legitimacy  are  collateral  objects ;  but  that  it  is  general,  and  it 
invites  persons  to  come  in  and  oppose  upon  any  ground  which 
would,  if  substantiated,  be  a  sufficient  ground,  in  point  of  law,  to 
prevent  the  confirmation.  And  when  we  find  that,  among  the  allega^ 
tions  of  the  bishop  elect,  he  was  bound  to  prove  the  allegation  of  quali-* 
fication  in  point  of  piety,  I  apprehend  it  is  perfectly  manifest  it  is  by 
far  the  most  important  matter  of  all  that  the  bishop  has  to  prove,  of 
all  that  the  court  is  to  inquire  into  and  determine,  is  he  of  sound 
doctrine  according  to  the  true  doctrine  of  the  church  of  England  ? 
Is  he  of  sound  doctrine  and  teaching  ?  Because,  if  he  be  not,  he  is 
placed  in  spiritual  authority  without  limit,  and  to  some  degree  even, 
in  temporal  authority,  over  the  people  of  this  country,  over  the 
ministers  of  the  church  of  England.  Upon  his  fiat,  without  respon-* 
sibility,  and  without  appeal,  depends  whether  anv  deacon  in  his 
diocese  shall  be  ordainea  a  priest ;  upon  his  fiat  depends  whether 
any  beneficial  clergyman,  who  passes  to  another  diocese  and  takes  a 
living,  shall  be  accepted  in  that;  and  therefore,  his  soundness  in 

Joint  of  doctrine,  hb  fi'eedom  fi*om  error  in  things  which  render  the 
eacon  a  proper  person  to  become  a  priest,  or  a  priest  to  go  from 
one  diocese  to  another,  must  be  all-important. 

It  is  upon  these  points  that  the  objection  is  here  made ;  and  the 
question  your  lordsnips  have  now  to  determine  is,  whether,  looking 
at  these  authorities,  there  is  any  thing  in  the  statute  of  Henry  8,  or 
any  other  statute  or  law,  which  authorizes,  far  less  compels,  but 
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which  authorizes  the  court,  under  these  circumstances,  haying  made 
proclamation  for  the  opposers  of  the  confirmation  of  the  bishop  elect 
to  come  in  and  oppose  and  substantiate  their  opposition,  having 
notified  and  declared  to  them  (if  any  such  there  were)  they  should 
be  heard, — which  authorizes  it,  upon  such  opposers  coming  forward, 
aod,  with  all  the  forms  of  law  onering  their  allegations  and  proofs, 
in  support  of  those  allegations,  to  reject  their  allegations  unheard. 

I  have  already  addressed  all  the  observations  which  occur  to  me 
upon  the  subject;  not  only  does  the  statute,  as  your  lordships 
oDserve,  expressly  say,  that  the  confirmation  is  to  take  place,  but 
that  it  is  to  take  place  "  with  all  due  circumstances,"  (I  think  the 
expression  is) :  "  To  confirm  the  election,  and  to  give  and  use 
to  him  all  such  benedictions,  ceremonies,  and  other  things."  I 
apprehend  not  only  does  the  statute  expressly  require  that  every 
thing  is  to  be  done,  which,  in  the  course  of  confirmation,  and  to 
give  validity  to  the  confirmation,  is  right  and  usual,  but  even  if  the 
word  camfirmation  stood  alone,  the  meaning  of  it  would  be,  that  the 
confirmation  was  to  take  place,  not  by  the  simple  act  of  confirmation, 
different  to  what  confirmation  had  previously  been,  but  it  must  be  a 
confirmation  with  all  the  forms  of  law,  according  to  what  had  been 
by  law  established. 

My  lords,  I  ought  to  state  to  vour  lordships  here  what  appears 
upon  the  affidavit  with  regard  to  tne  objections  which  were  about  to 
be  made.  I  would  venture  to  take  it  for  granted  that  your  lordships 
cannot  inquire  into  the  validity  of  those  objections,  still  less  into  the 
truth  of  those  objections ;  but  in'  order  that  your  lordships  may  be 
made  aware  of  the  general  nature  of  them,  and  that  they  are  such 
as,  if  substantiated,  would  amount  to  a  sufficient  reason  why  the 
bishop  should  not  be  confirmed,  I  will  merely  state  to  yoiu*  lordships 
what  the  affidavit  alleges  on  that  subject. 

Lord  DfiNBiAN.  I  think  you  need  not  trouble  yourself  to  enter 
into  those  particulars. 

Sir  Fitzroy  Kelly,  I  will  content  myself  with  saying,  that  it 
appears  upon  the  affidavit  that  the  objections  aflect  the  doctrine  and 
teaching  of  the  bishop  elect;  and  there  would  be  no  doubt,  if  they 
were  true,  and  if  they  were  substantiated  in  due  form,  that  they 
would  furnish  an  abundant  reason,  why  the  archbishop  should  not, 
according  to  his  conscience,  and  according  to  the  principles  of  law 
touching  the  church  of  England,  confirm  this  gentleman. 

Mr.  Justice  Coleridge.  Does  the  affidavit  say  they  were  pre- 
pared in  due  form  of  law? 

Sir  Fitzroy  Kelly.  Yes:  the  affidavit  of  the  opposer  is  in  that 
form ;  that  articles  had  been  prepared  in  writing,  and  duly  signed  by 
an  advocate,  and  a  proxy  had  been  delivered  to  the  proctor,  who 
was  prepared  to  exhibit  those  articles,  and  to  substantiate  them  in 
due  form  of  law ;  and  that  that  was  stated  to  the  judge,  and  led  to 
the  long  aigument  which  did  take  place  upon  the  preliminary  point, 
whether  the  parties  were  entitled  in  sul^tance  and  by  law  to  be 
heard  at  alL 

I  do  not  know  whether  it  is  necessary  to  trouble  your  lordships 
with  any  authorities,  with  regard  to  the  writ  of  manaamus  being  a 
proper  course  upon  this  occasion.     Supposing  I  am  right  and  have 
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satisfied  your  lordships,  upon  the  authorities  I  have  cited,  that  this  Regioa  v.  The 
is  a  judicial  proceeding,  where  not  only  the  matters  appearing  upon    "^^^Jl*^^^ 

the  affidavit,  but  the  sentence,  to  which  I  have  not  yet  called  your  — ~ 

lordships*  attention,  but  which  I  will  read  over  in  a  very  few  moments,  Sir  F.  Kelly's 
very  clearly  shows  that  it  was  the  duty  of  the  court  to  conduct  that  roandamM.* 
proceeding  according  to  the  forms  of  law;  and  among  the  forms  of 
law  they  were  bound  to  give  notice  to  opposers  to  come  in  and 
oppose;  and  if  persons  come  in  and  propound  their  opposition, 
according  to  the  practice  of  the  court,  they  were  bound  to  hear 
them ;  and,  in  fiulure  in  any  one  of  these  matters  so  required,  the 
subsequent  proceeding  is  altoffether  null  and  void; — supposing  that 
to  be  so,  I  apprehend  the  clear  and  plain  remedy  is,  by  a  writ  of 
mandamus,  issuing  to  the  inferior  court  in  question,  commanding 
them  to  hear  these  objections,  according  to  the  course  and  practice 
of  that  court. 

My  lords,  before  I  trouble  you  with  one  or  two  authorities  on  that  Form  of  tbo 
point,  I  would  call  your  lordships'  attention  to  the  form  of  decree  ^^^^''^  '*"" 
which,  independendy  of  all  those  authorities,  leaves  no  manner  of 
doubt  as  to  what  is  tne  nature  of  these  proceedings.     The  decree  of 
the  Vicar  General  is  this: — [The learned  counsel  read  the  definitive 
sentence  from  the  affidavit,  supra,  p.  90]. 

My  lords,  if  these  subsequent  proceedings,  when  the  court  has 
refused  to  hear  parties  appearing  lawfully  berore  them,  are,  by  reason 
of  that  defect,  void,  the  case  I  apprehend,  in  point  of  law,  stands 
thus.  Here  is  an  inferior  court,  with  a  case  before  it ;  and  that  case 
is  at  this  moment  undetermined.  Certain  parties  are  before  that 
court:  some  of  those  parties  have  been  heara,  others  of  those  parties 
have  claimed  to  be  heard  and  have  been  refused.  This,  therefore, 
is  the  most  uncommon  case,  of  an  inferior  court,  with  a  case  before 
it,  certain  parties  claiming  to  be  heard,  and  the  court  refusing  to 
hear  them ;  and  then  the  only  and  the  proper  remedy  is,  a  mandamus 
from  this  court,  commanding  them  to  proceed  with  their  case,  and 
to  hear  those  parties.  It  is  exacdy  the  same  as  if  it  were  a  court  of  parallel  to 
quarter  sessions,  or  magistrates  who  are  made  a  court  for  particular  court  of  quar- 
circumstances  under  an  act  of  parliament;  who  are  bound  to  t«j sessions 
summon  certain  parties  before  them,  and,  when  they  come  before  bear  pwiies 
them,  and  the  case  is  before  them,  refuse  to  hear  those  parties;  and  summoned. 
so  the  case  is,  in  point  of  law,  undetermined.  It  is  rather,  in  point 
of  law,  here,  that  the  court  refused  to  allow  them  to  be  made 
parties, — that  it  refused  to  allow  them  to  appear;  and  therefore,  I 
apprehend,  in  point  of  law,  these  subsequent  proceedings  beings 
under  the  authorities  to  which  I  have  called  your  lordships'  attention, 
altogether  void,  the  case  stands  exactly  as  if  a  court  of  quarter 
sessions,  or  any  other  inferior  court,  having  a  matter  before  it, 
certain  parties  appear  before  it  and  are  heard ;  other  parties  appear 
and  are  not  heara ;  it  refuses  to  admit  those  parties  as  parties,  and 
refuses  to  hear  them ;  and  they  come  to  this  court  for  a  mandamus, 
to  compel  the  inferior  court  to  hear  them  upon  the  case,  and  then 
to  determine  the  question. 

My  lords,  the  doctrine  which  I  apprehend  will  govern  this  case.  Rex  o.  Justices 
is  perhaps  best  stated  in  the  case  of  The  King  v.  TheJmtices  of  Kent,  ^^  ^cnt, 
14  East,  395.     The  marginal  note  is,  "The  stat.  16  Car.  1,  c.  4,  s.  2, 
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Reginav.  The  having  continued  the  stat  1  Jac.  1,  c.  6,  the  2nd  and  3rd  sections  of 
^anterbur  ^^  '^^^^^  ^*^^  mentioned  statute,  in  extension  of  the  stat  5  Eliz.  c.  4,  au tho- 

. —  rizes  the  justices  in  sessions  (with  the  sheriff,  if  he  conveniently  may). 

Sir  F,  Kelly*!  iq  jaje  the  wages  of  any  labourers^  ^c.  or  workmen  whatsoever^  8fc. ;  this 
mudiuxiuB.^  court  granted  a  mandamus  to  the  justices,  &c.,  of  Kent  to  hear  an 
application  of  the  journeymen  millers  of  that  county,  praying  them 
to  make  such  a  rate ;  which  application  the  justices  had  refused  to 
hear  upon  the  merits;  considering  that  they  had  no  jurisdiction 
over  other  than  the  wages  of  servants  in  husbandry."  My  lords, 
upon  that  a  mandamus  was  issued,  to  compel  them  to  hear  tins  case, 
and  to  proceed  vrith  it;  and  Lord  Ellenborough,  after  the  argument, 
said: — <'If  the  justices  had  rejected  the  application  in  the  exercise 
of  the  discretion  vested  in  them  by  the  legislature,  this  court  would 
not  interfere ;  but  if  they  had  rejected  it  on  the  grounds  now  stated, 
that  they  had  no  power  to  grant  it,  the  court  would  interfere  so  far 
as  to  set  the  jurisdiction  ot  the  magistrates  in  motion,  by  directing 
them  to  hear  and  determine  upon  the  application.  The  court 
therefore  granted  a  rule  to  show  cause."  And  when  cause  had 
been  shown.  Lord  Ellenborough  held  there  was  no  ground  for  the 
doubt,  and  made  the  rule  absolute,  observing,  "  We  do  not,  however, 
by  granting  this  mandamus,  at  all  interfere  with  the  exercise  of  that 
discretion  which  the  legislature  meant  to  confide  to  the  justices  of 
the  peace  in  sessions:  we  only  say  that  they  have  a  discretion  to 
exercise;  and  therefore  they  must  hear  the  application:  but,  having 
heard  it,  it  rests  entirely  with  them  to  act  or  not  upon  it  as  they 
think  fit"    The  other  judges  concurred. 

Now  if,  therefore,  the  court  in  this  case  had,  as  I  submit  to  your 
lordships  they  had,  clear  authority  and  were  bound  to  hear  these 

Sarties,  it  of  course  would  be  for  the  court,  having  heard  them,  to 
etermine  the  case  as  to  it  might  seem  right:  but,  having  called 
these  parties,  and  having  refused  to  hear  them,  the  parties  are  in 
precisely  the  same  position  as  other  parties  before  an  inferior 
tribunal,  when  that  tnbunal  has  refused  to  hear  them ;  and  that  I 
apprehend  is  what  the  court  in  this  case  is  bound  to  do.  The 
refusal  of  the  court  was  to  admit  the  opposers  to  become  parties,  to 
allow  the  proctor  to  appear  under  proxy,  and  to  admit  the  parties 
to  appear.  The  application  we  make,  my  lords,  is  for  a  mandamus 
to  receive  those  proxies,  to  admit  those  parties,  and  to  hear  them 
and  to  determine  as  they  (the  court)  think  proper. 
Regina  v.  The  same  doctrine,  laid  down  in  the  case  1  have  referred  to,  is 

GoT^'*'**      also  to  be  found  in  an  Irish  case,  TTie  Queen  v.  The  Magistrates  of 

Gorty  1  Jehb  8f  Symesy  388 ;  and  it  was  likewise  laid  down  by  Lord 
Rex  V.  Justices   Tenterden  in  the  case  of  The  King  v.  The  Justices  of  Middlesex, 

of  Middlesex.     4  B.  Sf  A.  300. 

Prohibition.  Now,  my  lords,  as  upon  another  set  of  afiidavits,  containing  the 

same  facts,  and  with  the  addition  only  of  one  or  two  others,  not 
material  vrith  regard  to  the  mandamus,  I  am  also  instructed  to  move 
your  lordships  for  a  prohibition  against  this  court  firom  proceeding 
further  upon  this  sentence. 

Lord  Denman.     You  cannot  have  both  at  once. 

Sir  Fitzroy  Kelly,  I  was  about  to  say,  as  I  am  also  instructed  as 
to  that,  I  shall  not  mix  up  with  my  observations  anything  connected 
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with  it     There  is,  howevei^  one  authority,  though  it  may  seem  to  Regina  v.  The 


position  in  which,  in  pomt  of  law,  i  apprehend  .*«„  ^«^  ...  .-^  motion  for 
inferior  court  stands.  I  mean  the  case  of  Gould  v.  Gapper,  5  Easty  mandamus  * 
345.  There,  my  lords,  the  court  held,  that  where  an  inferior  Gould ». 
court  proceeded  in  a  case  over  which  it  had  jurisdiction,  but  upon  Gapper. 
a  misconstruction  of  an  act  of  parliament,  the  court  would  prohibit 
— would  interfere,  by  way  of  prohibition,  to  prohibit — the  further 
proceeding  upon  that  misconstruction.  The  case  as  your  lordships 
very  probably  remember,  was  this :  there  was  a  claim  for  tithes,  and 
a  plea  that  the  lands  were  in  King's  Sedgemore,  a  tract  of  waste  land, 
and  that  under  an  act  of  parliament  they  became  extra-parochial ;  the 
personal  answer  put  in  denied  they  were  extra-parochial,  insisted  upon 
their  liability  to  tithe,  and  so  raised  the  question  of  the  construction 
of  this  act  of  parliament,  upon  which  it  depended  whether  the  land 
was  extra-parochial  or  not  The  court  misconstrued  the  terms  of  the 
statute :  upon  that,  a  prohibition  was  moved  for,  and,  after  argu- 
ment, this  court  held  that  the  prohibition  must  go,  and  Lord  EUen" 
borough  makes  thid  observation: — ^*The  last  question,  therefore, 
which  is  certainly  a  considerable  one,  alone  remains  to  be  discussed. 
If  this  were  a  question  which  came  now  for  the  first  time  to  be 
considered,  we  might  incline  perhaps  to  think  it  should  be  deemed 
matter  o{  appeal  rather  than  oi prohibition^  according  to  the  opinion 
of  Mr.  J.  BuUer  in  Home  v.  Lord  Camden^  4  T.  B.  397,  where  he 
says,  ^'  if  the  court  below  have  jurisdiction  over  the  subject,  though 
they  mistake  in  their  judgment,  it  is  no  ground  for  prohibition,  but 
only  matter  of  appeal.''  But  considering  the  current  of  authorities 
from  the  earliest  times  down  to  the  peood  when  that  case  came 
before  the  court  (the  authority  of  which,  as  to  that  point,  received,  it 
will  be  recollected,  no  confirmation  in  the  House  of  JLords ;  the  point 
itself  not  being  necessary  to  be  decided  in  order  to  the  determina- 
tion of  the  case  then  in  judgment) ;  and  remembering  also,  that  in  that 
very  case,  as  also  in  Brymer  and  Atkinsy  Lord  Loughborough  and  the 
other  judges  of  the  Court  of  C.  B.  clearly  considered  the  misconstruc- 
tion of  an  act  of  parliament  as  ground  of  prohibition :  adverting,  I 
say,  to  these  authorities  and  circumstances,  we  cannot  feel  ourselves 
warranted  in  holding  that  the  grounds  of  granting  prohibitions  are  so 
narrow  and  limited  as  to  be  confined  solely  to  cases  of  excess  of 
jurisdiction."  His  lordship  then  goes  on,  in  a  very  elaborate  judg- 
ment, to  lay  down  the  grounds  upon  which,  although  the  court  hM 
jurisdiction  over  the  subject-matter,  yet,  where  they  had  proceeded 
upon  a  misconstruction  of  the  act  of  parliament,  a  prohibition  ought 
to  be  issued  by  this  court  I  refer  to  that  case,  not  for  the  purpose 
of  mixing  up  the  two  c^uestions  of  prohibition  and  mandamus, 
which  I  wish  to  keep  distinct,  but  for  the  purpose  of  showing,  by 
the  authority  of  that  case,  that  if  an  inferior  court  proceed  upon 
the  misconstruction  of  an  act  of  parliament,  their  proceeding  m>m 
that  time  forth,  although  they  have  jurisdiction  over  the  case  before 
them,  is  unauthorized  and  void  in  law.  And,  my  lords,  if  that 
proposition  be  established  by  the  authority  of  this  last  case,  as  well 
as  by  the  other  authorities  to  which  I  have  called  your  lordships' 
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Regina  9.  The  attention,  then  it  brinffs  the  case  in  this  inferior  court  precisely  to 

^nteS°^°^  the  concUtion  in  which,  I  have  submitted,  it  now  appears  before 

— - — —1    your  lordships;    viz.,  that  here   is  a  court,  having  jurisdiction. 

Sir  f.  Kelly's    mdeed,  over  the  case  which  was  before  it,  being  bound  to  proceed 

mdunus.^      with  that  case,  but  being  bound  to  proceed  with  that  case  according 

to  law;  and  the  law  reouiring  that  that  case  should  be  proceeded 

with,  certain  parties  ougnt  of  right  to  be  before  that  court;  some  of 

those  parties  are  before  the  court:   others  are  not;  they  have  ap- 

pearea ;  they  have  claimed  to  be  admitted  to  be  heard,  and  so  to 

DC  made  parties,  and  to  proceed  in  the  case  before  the  court     And 

here,  from  the  misconstruction  of  an  act  of  parliament,  and  from 

the  course  taken  by  this  inferior  court,  is  the  dividing  Une :  here 

they  stop  in  the  administration  of  justice;   they  refuse  to  hear 

these  parties,  who  come  before  them ;  they  refuse  to  admit  them  in 

the  character  of  parties.     Therefore  these  parties  now  come  to  your 

lordships,  claiming  by  a  writ  of  mandamus  to  compel  the  court  in 

question  to  admit  them  as  parties,  and  to  hear  them,  and  to  proceed 

upon  the  determination  of  the  points. 

I  submit  to  your  lordships,  therefore,  without  dwelling  further 
upon  the  very  great  importance  of  the  questions,  that,  upon  all  these 
things,  there  is  a  case  made  out,  in  which  the  parties  complaining 
are  entitled  to  the  indulgence  they  claim,  to  press  the  opposition 
they  feel  it  their  duty  to  make ; — a  band  Jide  opposition ;  and  an 
opposition  which,  if  founded  upon  grounds  which  exist  in  fact  and 
can  be  truly  substantiated  in  proof,  are  grounds  which  ought  to 
prevent  by  law  the  confirmation  of  the  bishop  elect  Having 
therefore  laid  these  facts  upon  the  affidavit  before  your  lordships, 
and  submitted  these  authorities  to  your  lordships  for  consideration, 
I  have  only  to  say^  that  I  hope  your  lordships  will  feel — as  I  assume 
your  lordsnips  wdl  consider  this  case  without  reference  to  parties  or 
even  to  consequences — that  this  is  a  case  of  the  most  grave  and 
important  character,  and  that  your  lordships  will  consider  it  fit  for 
the  deliberate  judgment  of  this  court 

I  submit  to  your  lordships,  I  am  entitled,  therefore,  to  a  rule  to 
show  cause  wny  a  mandamus  should  not   issue  to  this  court, 
commanding  them  to  admit  and  hear  the  parties  opposing. 
RulewiH  Lord  Denman.      (After  a  short  consultation  with  the  other 

granted.  judges):— Take  a  rule,  Sir  Fitzroy, 
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On  Monday,  Januaiy  24,  cause  was  shown  against  granting  the  ^|^^.  ^  '^ 
rule  for  the  mandamus.                                                                             Cmnt^bwy. 
Coram — Lord  Denman,  Chief  Justice;  and  Pattbson,  Cole* 

RIDGE,  and  EbLE,  JuStice8(A>  24thJan.l848. 

Counsel  for  the  Archbishop  of  Canterbury. 
Sir  J.  Jebyis,  Attorney  General. 
Sir  D.  Dundas,  Solicitor  General 
Mr.  M.  D.  Hill. 
Dr.  Bayford. 
Dr.  Twiss. 
Mr.  Waddinqton. 

Counsel  for  the  Opposers. 
Sir  Fitzrot  Kelly. 
Dr.  Addams. 
Mr.  a.  J.  Stephens. 
Mr.  Peacock. 
Mr.  Badeley. 

Lord  Dbnman.    Mr.  Attorney  General. 

The  Attorney  General     If  your  lordship  pleases,  I  am  to  show  The  Attorney 
cause  against. a  rule  which  has  been  obtained  by  my  learned  friend,  ^^i*^' 
Sir  Fitzroy  Kelly,  which  calls  upon  his  Grace  the  Archbishop  of 
Canterbury  and  his  Vicar  General,  to  show  cause  why  a  wnt  of 
mandamus  should  not  issue,  directed  to  them,  commanding  them,  or 
one  of  them,  at  a  court  to  be  therefor  duly  holden,  in  the  cause, 
or  business,  or  matter  of  the  confirmation  of  the  election  of  the 
Rev.  Renn  Dickson  Hampden,  D.D.,  to  the  Bishoprick  of  Hereford,  .I 
to  permit,  and  admit  to  appear,  in  due  form  of  law,  certain  persons  | 
to  oppose  the  confirmation  of  the  said  election.     My  lords,  before  I 
proceed  to  show  cause  in  this  case,  I  will  state  to  your  lordships, 
that  it  has  been  the  desire  of  my  learned  friend  Sir  Fitzroy  Kelly 
and  of  myself,  with  your  lordships'  permission,  that  we  should  be 
assisted  by  certain  of  our  learned  firiends  from  Doctors'  Commons, 
if  your  lordships  will  be  pleased  to  hear  them  with  us,  upon  this 
discussion. 

(The  court  consulted). 
I  am  told  the  usual  course  has  been  to  make  a  formal  motion  for 
this  purpose. 

Lord  DsNBfAN.     We  shall  be  most  happy  to  hear  them— one  on 
each  side. 

The  Attorney  General.     I  should  state  to  your  lordships  that  I 

(k)  Mr.  Justice  Wightman  was  sitting  in  the  Bail' Court. 
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appear  here,  with  my  learned  friends,  upon  this  occasion,  instructed 
by  the  government  to  show  cause,  but  with  the  full  concurrence  of 
his  Grace  the  Archbishop  of  Canterbury,  in  the  course  which  we 
are  now  taking. 

My  lords,  there  are  so  many  objections,  which  present  themselves 
to  the  granting  of  this  rule,  that  it  is  difficult  to  know,  in  what 
order  to  present  them  to  your  lordships ;  but  possibly  it  may  be 
convenient  to  take  the  course,  which  wbb  pursued  by  my  learned 
friend  Sir  Fitzroy  Kelly ;  and  tracing  this  question  from  its  origin, 
after  referring  to  the  statute  upon  which  the  question  mainly  arises, 
to  present  to  the  court  the  various  other  objections,  which  must  occur 
to  your  lordships*  minds,  against  your  entertaining  this  question. 

My  lords,  it  is  unnecessary,  I  believe,  for  me  to  do  more  than 
shortly  to  caJl  your  lordships'  attention  to  the  course  of  the  proceedings 
in  this  case,  without  at  present  ^I  shall  have  occasion  to  do  so  in  the 
course  of  my  observations)  drawmg  your  lordships'  attention  particu- 
larly to  each  step  in  the  case. 

The  affidavit  (/),  on  which  the  rule  has  been  obtained,  (and  upon 
that  alone  I  appear  now,  to  show  cause,)  states,  that  there  being  a 
vacancy  in  the  See  of  Hereford,  a  Conge  d^elire  issued,  with  a 
letter  missive,  pointing  out  as  a  fit  person  to  be  elected  for  his  piety, 
wisdom,  and  learning,  (the  form  of  the  letters  missive  being  found 
in  GibsafCs  Codex  {m)\  the  Rev.  Dr.  Hampden,  whose  confirmation 
to  that  see  is  the  subject  of  this  discussion ;  that  that  election  took 
place,  and  that  it  was  duly  certified  to  the  crown  and  the  archbishop, 
under  the  chapter  seal  oi  Hereford  ;  and  thereupon  her  Majesty,  in 
the  terms  of  the  statute,  issued  her  letters  patent,  accepting  of  the 
said  election,  and  requiring  and  commanding  the  Archbishop  of  Can- 
terbury to  confirm  the  said  election,  and  to  invest  and  consecrate  the 
person  of  Dr.  Hampden.  It  then  states  the  commission  (n)  directed 
to  the  Vicar  General,  and  to  Dr.  Lushington  and  Sir  John  Dodsoa 
as  commissioners  assisting  the  Vicar  General,  with  the  various  pro- 
ceedings and  matters  of  form,  upon  which  my  learned  friend  founds 
his  objection  ;  ultimately  concluding  with  a  definitive  sentence  of 
confirmation,  which  is  set  out  Then  it  states,  what  must  not  be 
lost  sight  of  in  the  course  of  thLs  discussion,  that  the  objectors 
appeared,  not  for  the  purpose  of  impeaching  the  process  of  election, 
not  for  the  purpose  of  raising  any  objection  in  personam  to  Dr. 
Hampden,  but  for  the  express  purpose,  as  stated  on  the  face  of  the 
affidavit,  of  opposing  his  confirmation,  their  opposition  being  founded 
'^upon  two  books,  written,  printed  and  published  by  him :  the  avowed 
purport  or  object  of  the  first  of  the  said  two  books  being  to  illustrate 
the  injurious  efiects  of  dogmatism  in  theology ;  and  in  both  books, 
in  illustration  of  the  (supposed)  effect  of  dogmatism  in  theology,  it  is 
well  known,  or  justly  suspectec^C  that,  whether  so  by  him  intended  or 
not,  he  hath,  in  fact,  spoken  or  declared  in  the  manifest  derogation 
or  depraving  of  many  things  in  the  Book  of  Common  Prayer.'' 
Therefore,  in  truth,  the  objection  is  founded  upon  doctrine,  not  on 


[l)  Suproy  p.  S4. 

m)  2  Gibs.  Cod.  1327. 

ji)  This  was  a  mistake :  the  affi- 


davit did  not  state  the  commission. 
See  p.  2],  n.  (/?). 
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any  objection  to  the  election  itself;  nor  on  any  personal  objection  to  R«pn«  »  The 
Dr.  Hampden ;  but  upon  two  works,  published  a  long  time  ago ;    ^ctot!^bu?y^^ 

one  of  which,  they  state,  was  condemned  in  convocation  at  Oxford. '— 

On  those,  and  those  only,  they  found  their  objections,  which  they  GcMnO**™^ 
uree  upon  this  occasion.  gumenu 

rf ow,  my  lords,  the  first  point  I  shall  insist  before  your  lordships  Proposed  plan 
is :  that  these  matters  of  form,  upon  which  my  learned  friend  Sir  ©^  argument. 
Fttzroy  Kelly,  founds  his  argument,  contending  that  they  cannot  be 
mere  matters  of  forof,  by  requiring  opposers  to  appear,  but  must  be 
matter  of  substance,  are,  by  tne  terms  of  the  statute,  mere  matters  of 
form;  and  that  the  archbishop  in  the  capacity  of  confirmer  acts 
merely  ministerially. 

My  second  objection  will  be,  (because  it  will  be  convenient  to 
point  out  now  the  course  I  propose  to  adopt  in  presenting  this  case 
before  the  court), — my  second  objection  will  be,  assuming  the 
archbishop  is  not,  as  I  contend,  a  mere  ministerial  officer  by  reason 
of  the  statute  upon  this  occasion,  yet,  if  that  be  not  so,  it  he  be  a 
judicial  officer,  that,  then,  in  a  matter  of  this  sort,  the  remedy,  if  he 
be  mistaken,  is  by  appeal,  and  not  by  mandamus ;  he  acting  within 
the  scope,  and  not  exceeding  the  scope,  of  his  jurisdiction,  (if  he  did 
so  the  remedy  would  be  by  prohibition);  and  that  this  is  an  attempt  to 
substitute  a  mandamus  for  an  appeal,  which  will  not  lie  from  this 
court 

Thirdly,  I  shall  contend  that,  even  if  it  be  not  a  court,  properly  so 
speaking,  but  being  a  quasi  judicial  inquiry,  that  court  possesses  no 
means  of  investigating  the  subject-matter  of  this  peculiar  charge ;  and 
that  if  the  matter  be  the  subject  of  an  inquiry,  it  should  have  been 
instituted  and  proceeded  with  under  the  church  discipline  act  (o), 
which  mves  a  form  for  such  proceeding,  and  that  this  court  has  no 
right— I  am  now  speaking  of  the  court  of  the  Archbishop  of  Canter- 
bury, if  it  be  a  quasi  court — no  right  to  try  this  inquiry,  any  more 
than  it  has  any  chai^  of  a  mere  temporal  offence. 

And  fourthly,  (which  will  present,  as  it  must  occur  to  your 
lordships'  mind,  the  variety  of  branches  of  objection,)  that  this  is  not 
a  case,  under  any  circumstances,  in  which  a  mandamus  will  lie. 

I  need  not  now  specifically  point  out, — I  shall  do  so  when  I  come 
to  them,  in  the  course  of  my  argument, — the  different  grounds  upon 
wliich  I  found  these  objections. 

In  order  properly  to  understand  the  first  objection,  which  in  truth  Proceedings  in 
depends  upon  the  true  construction  of  the  statute  of  Henry  8,  it  Confinnation 
will  be  convenient  shortly   to  refer  to  what  was  the  process  of  ^7orm.  **" 
canonical  elections,  before  the  passing  of  that  act.     Ana  although 
that  question,  of  course,  opens  a  wide  field  for  discussion,  as  to  what 
may  or  may  not  be,  properly  speaking,  books  of  authority  upon  the 
canon  law,  admissible  in  this  or  in  other  courts ;  and  although  I 
fear,  in  the  mere  statement  of  that,  I  am  presenting  at  once  an 
objection  which  must  occur  to  your  lordships,  with  respect  to  the 
entertainment  of  an  inquiry  of  this  description,  because  we  are  now 
about  to  deal  with  what  in  this  court  is  foreign  law,  upon  which 
your  lordships  have  no  positive  knowledge,  except  by  reference  to 

(o)  2  &  3  Vict.  c.  86. 
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Regina  V.  The  books,  88  to  which,  your  lordships  know  not  even  the  authority  of 
^nterb**'*"^  the   books  thenQselVes; — it  will  be  enough   to  glance  at  certain 

_Zl  authorities,   which  may  be  used  historiciuly,  for  the   purpose  of 

The  Attorney    ezplainine  what  was  the  nature  of  canoniciJ  election,  before  the 

General  sar-  *»  F^i.«         x     r        i*  ^ 

gument  passmff  of  this  act  of  parhament. 

Review  of  his-  M v  lords,  I  find  this  matter  sufficiendy  explained  in  a  book»  to 
tory  of  canoni-  which  my  learned  friend  referred,  but  in  a  passage  which  he  did 
cal  elections,  jjq^  notice,  in  his  modoEl,  in  the  first  instance.  In  AyliffVsParergon^ 
Ayliffe.  p^  £26,  we  read ;  "When  cities  were  firsfcon^rted  to  Christianity, 

the  bishops  were  elected  oer  clerum  et  papulum;  for  it  was  then 
thought  convenient,  that  the  laity  as  weU  as  the  clergy,  should  be 
considered  in  the  election  of  their  bishops ;  and  that  both  laity  and 
clergy  should  concur  in  the  nomination  of  them :  because  he  who 
was  to  have  the  inspection  of  them  all,  might  come  in  by  a  general 
consent  But,  as  the  number  of  Christians  afterwards  verv  much 
increased,  this  was  found  to  be  very  inconvenient ;  for  tumults  were 
raised,  and  sometimes  murders  committed  at  such  popular  elections ; 
and  particularly,  at  one  time  no  less  than  three  hundred  persons 
were  killed  at  such  an  election.  To  prevent  the  like  disorders,  the 
emperors,  being  then  Christians,  reserved  the  election  of  bishops  to 
themselves ;  but  in  some  measure  conformable  to  the  old  way,  that 
is  to  say,  upon  a  bishop^s  death,  the  chapter  sent  a  ring  and  pastoral 
staff  to  the  emperor,  which  he  delivered  to  the  person  whom  he 
appointed  to  be  bishop  of , the  place.  And  though  the  I^ope,  or 
bisnop  of  Rome,  who,  in  process  of  time,  eot  to  be  the  head  of  the 
church,  was  well  enough  pleased  to  see  the  clergy  srow  rich ;  yet 
he  was  not  satisfied,  mat  they  should  have  any  dependence  on 
princes:  and,  therefore,  he  pretended,  that  they  took  money  for 
their  nomination  of  bishops,  or  (at  least)  charged  their  revenues  with 

Eftnsions;  and  thereupon,  the  canons  in  cathedral  churches  came  to 
ave  choice  of  their  bishops,  which,  by  an  encroachment  of  the 
papacy,  were  usually  confirmed  at  Rome.  But  princes  had  still 
some  power  in  these  elections ;  for  we  read  in  the  Saxon  dmes,  that 
all  ecclesiastical  dignities  were  conferred  in  parliament.  And  this 
appears  by  Ingulphus,  Abbot  of  Crowland,  in  the  reign  of  William 
tne  Conquerer,  who  tells  that  a  tnultis  annis  retrthoctis  nulla  erat 
canomca  prtBlatorum  electio ;  because  they  were  donaUve  by  the 
delivery  of  the  ring  and  pastoral  staff  as  aforesaid :  the  one  signifying 
that  the  bishop  was  wedded  to  the  church;  and  the  other  was  an 
ensign  of  honour  always  carried  before  him,  and  was  a  token  of  that 
support  which  they  ought  to  contribute  to  the  government,  or  rather 
that  he  was  now  become  a  shepherd  of  Christ's  flock.  Hildebrand, 
who  was  pope  in  the  reign  of  the  Conqueror,  was  the  first  that 
opposed  this  way  of  making  bishops  here ;  and  for  that  purpose  he 
called  a  council  of  110  bishops,  and  excommunicated  the  emperor 
Henry  4,  and  all  prelates  that  received  investiture  at  his  hands,  or 
by  any  layman,  per  traditionem  annuli  et  bacuJL  But  notwith- 
standing that  excommunication,  Lanfirank  was  made  Archbishop  of 
Canterbury  at  the  same  time,  and  by  the  same  means,  according  to 
Malmsbury ;  but  the  Saxon  Annals  in  Bennet  College  Library  are, 
that  he  was  chosen  by  the  senior  monks  of  that  church,  together 
with  the  laity  and  clei^y  of  England,  in  the  king's  great  council. 
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Howbcit,  Anselm  did  not  scruple  to  accept  the  bishoprick  by  the  Regina  9.  The 

deliveiy  of  the  ring  and  pastoral  staff  at  the  hands  of  William  Rufus,    ^'^^J„P  ^^ 

though  never  chosen  by  the  monks  of  Canterbury:  and  this  was  — "*  ^  °'^' 

the  man,  who  afterwards  cohtested  this  matter  with  Henry  1.  in  a  oenenJ^w?^" 

most  extraordinary  manner.     For  that  king  being  forbidden  by  the  gument 

Pope  to  dispose  of  bishopricks  as  his  predecessors  had,  by   the 

delivery  of  the  ring  and  staff,  and  he  not  regarding  that  prohibition, 

but  insisting  on  his  prerogative,  the  archbishop  refused  to  consecrate 

those  bishops  whom  the  king  had  appointed:  at  which  he  was  so 

much  incensed,  that  he  commanded  the  archbishop  to  obey  the 

ancient  customs  of  the  kings  his  predecessors,  under  pain  of  being 

banished  the  kingdom.     Tnis  contest  grew  so  high,  tnat  the  Pope 

sent  two  bishops  to  acquaint  the  king,  that  he  would  connive  at  this 

matter  as  Ions  as  he  acted  the  part  of  a  good  prince  in  other  offices. 

Whereupon  the  king  commanded  the  archbishop  to  do  homage,  and 

to  consecrate  those  bishops  whom  he  had  made :  but  this  being  only 

a  feigned  message,  to  keep  fidr  with  the  king,  and  the  archbishop 

having  received  a  private  letter  to  the  contrary,  the  archbishop  still 

disobeyed  the  king.     And  at  length,  after  several  heats,  the  king 

yielded  up  the  pomt,  reserving  only  the  ceremony  of  homage  ftom 

the  bishops,  in  respect  of  the  temporalities,  to  himself:  whereunto 

Anselm  consented;  provided  it  was  done  before  consecration.     And 

then  the  archbishop  consecrated  those  bishops  whom  the  king  had 

appointed;  and  promised  that  no  person  elected  to  be  a  prelate 

should  be  refused  consecration,  because  of  the  homage  he  had  done 

to  the  king." 

And  then  a  passage  proceeds  to  state,  as  your  lordships  know, 
that,  in  the  result  of  that  controversy  between  the  Pope  and  the 
Crown,  King  John  granted  a  charter  that  bishops  should  be  elected 
by  canonical  election  ;  reserving  to  himself  the  power  of  veto,  and 
the  power  of  receiving  the  profits  during  the  vacancy  of  the  see. 
**  Now  to  add  more  solemnity  to  this  matter,  and  that  canonical 
elections  might  not  seem  usurpations  on  the  king*s  prerogatives, 
in  appointing  whom  he  pleased  to  vacant  sees,  King  John,  by  his 
charter  de  communi  Baronum  consensu^  granted  that  bishops  should 
be  canonically  elected,  provided  leave  was  first  asked  of  nim,  and 
his  assent  required  after  such  election,  and  that  he  might  have  the 
temporalities  during  any  vacancy  (/>).     So  they  were  then  chosen 


(p)  The  Charter  of  King  John,  for 
freedom  of  elections  (a.  d.  1214),  is  not 
printed  in  the  common  editions  of  the 
Statutes,  but  it  will  be  found  in  the 
^  Statutes  of  the  Realm,**  published  bj 
the  Commissioners  of  Puolic  Records, 
YoL  1,  p.  5.  See  also  Wilkins's  Con- 
cilia, vol.  1,  p.  545.  The  following  is 
the  substantive  paft  of  it : — 

^  Johannes  &c concessimus 

et  constituimus,  et  hac  prsBsenti  cartft 
nostrft  confirmayimuB,  ut  de  csetero,  in 
universis  et  singulis  ecclesiis,  et  monas- 
teriis,  catbedraLbus,  et  conventualibus, 
totius  regni  nostri  Angliae,  libene  sint 


in  perpetuum  electiones  quorumcunque  Charter  of 
pnelatorum    majorum    et    minorum;   King  John  for 
salrft  nobis  et  hseredibus  nostris  cus-  freeaom  of 
todift  eoclesiarumetmotiasteriorum  va-  elections, 
cantium  quss  ad  nos  pertinent.    Pro- 
mittimus  etiam,  qu6d  nee  impediemus, 
nee  impediri  permittemus  per  nostros, 
nee  procurabunus,  quin  in  singulis  et 
universis  ecclesiis  et  monasteriis  me- 
moratis,  postquam  vacaverint,  praela- 
turse  (|uemcunque  Toluerint  liber^  sibi 
pneficiant  electores  pastorem.    Fetit& 
tamen  priiks  a  nobis  et  hseredibus  nos- 
tris licenti&  elegindi,  quam  non  dene- 
gabimuSf  nee  differeibus«    £t  si  ibrt^ 
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by  the  dean  and  chapter,  or  by  priors  and  convents ;  but  yet  the 
kme  retained  this  ancient  preroffative  of  recommending  the  person 
to  them :  and  that  he  might  influence  the  election,  he  usually  sent 
for  the  dean  and  chapter,  or  some  of  their  number,  commissioned 
by  the  rest,  who  met  in  his  royal  chapel,  or  in  some  church  near  it ; 
and  these  chose  the  person  he  had  recommended." 

It  appears,  therefore,  my  lords,  from  that  general  statement,  that 
the  bishops  having  originally  been  elected  by  the  people  and  the 
cleigy ;  their  election  having  afterwards  been  limited  to  the  clei^, 
by  reason  of  the  increase  of  electors;  and  having  then  been  taken 
by  the  crown ;  a  conflict  arose  between  the  Crown  and  the  Pope ; 
the  Pope  desiring,  and  in  fact  insisting  upon  the  right  of  con- 
firmation, and  in  that  confirmation  being,  I  presume,  according  to 
the  doctrine  of  their  church,  infallible.     Ultimately  it  was  com- 

Kromised  by  the  charter  of  King  John,  granting  that  bishops  should 
e  canonically  elected,  he  reserving  to  himself  the  power  of  ap- 
pointing or  nominating  the  person  to  be  elected,  and  influencing  at 
that  time,  by  his  presence,  the  election  that  was  to  take  place. 
Your  lordships  will  find  the  same  matter  shortly  stated  in  the 
First  Institute^  chap.  11,  fol.  134  a,  ^^Episcapus,  a  bishop,  is  regu- 
larly the  kind's  immediate  officer  to  the  king's  court  oi  justice  in 
causes  ecclesiastical,  and  all  the  bishopricks  in  England  are  of  the 
king's  foundation,  and  the  king  is  patron  of  them  all;  and  at  the 
first  they  were  donative,  and  so  it  appears  by  our  books,  and  by 
acts  of  parliament,  and  by  history,  and  that  was  per  tradUianem 
annuli  et  pastaraUs  hacuKy  i.  e.  the  crosier.  And  King  Henry  the 
First,  being  persuaded  by  the  Bishop  of  Rome  to  make  them 
elective  by  their  chapter  or  convent,  refused  it  But  King  John 
by  his  charter  acknowledging  the  custom  and  right  of  the  crown  in 
former  times,  yet  granted  de  tommuni  consensu  baranum^  that  they 
should  be  eligible,  which  after  was  confirmed^  by  divers  acts  of 
parliament.  And  afterward  the  manner  and  oraer,  as  well  of 
election  of  archbishops  and  bishops,  as  of  the  confirmation  of  the 
election  and  consecration,  is  enacted  and  expressed  in  the  statute  of 
25  Hen.  8."  He  therefore,  in  that  work,  refers  shortly  to  what  I 
I  have  stated  at  length — I  fear  at  too  great  length — finom  Ayliffe  ; 
showing  that  the  election,  originally  being  in  the  people,  had  become 
vested  in  the  crown,  and  subsequently  the  difference  was  com- 
promised ;  there  was  an  opponent  canonical  election,  and  subject  to 
confirmation  by  the  Pope. 

It  is  important  therefore  to  consider,  as  to  this  question,  what  is 
canonical  election.  Because  I  think,  if  I  can  succeed  in  making  the 
court  understand  what  was  required  before  the  passing  of  the  act 
of  parliament,  I  can  show  the  court,  by  the  statute  of  Hen.  8,  there 
has  been  a  studious  attempt  to  preclude  all  inquiry  into  what  was 
formerly  inquired  into.  For  that  purpose,  I  will  refer  your  lord- 
ships to  a  work,  cited  by  my  learned  friend  Sir  Fitzroy  Kelh/j  as 


(quod  absit)  deneffaremus  vel  differ- 
remus,  procedant  mhilominiis  dectores 

ad  electionem  canonicam  faciendam  ;        ,     ^ 

et  similiter  post  celebratam  electionem  f  oeamus  consentire. 
noster  requiratur  assensos,  quem  simi- 


liter non  denegabimus,  nisi  alic^uid 
rationabile  proposuerimus  et  legitime 
probaverimus,  propter  quod  non  de- 
Deamus  consentire.  * 
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an  authority,  because  it  was  mentioned  with  approbation  by  Dod"  Begina  o.  The 
dridgey  in  the  case  of  Evans  v.  Askwith  (y),  I  mean  Lancelot^  which    ^^^^J^u?  ^^ 

in  truth  is  no  authority,  which  never  received  the  sanction  of  the  — 

Pope  to  make  it  authority,  but  which  has  been  referred  to  by  my  J^^-J^^^^ 
learned  firiend,  and  may  be  usefully  referred  to,  because  all  these  gi^^nt'"" 
works  (and  this  is  important)  from  the  earliest  period  down  to  the 
most  recent  period,  follow  the  same  precise  language ;  and  it  is  now 
sufficient  for  me  to  state,  that  every  thing  that  is  now  said  to  be 
required,  is  taken  verbatim  from  what  was  the  law  before  the  passing 
of  the  act,  and  that  there  has  been  no  new  consideration  of  tlie 
subject  since  the  passing  of  that  act  of  parliament     Lancelot  points 
out,  in  paee  70  of  the   1st  book,   title  7,  the  various  steps  of 
canonical  election.     I  will  not  trouble  your  lordships  with  the  un- 
important parts,  except  stating  them  generally.     You  will  find  a 
long  list  of  those  qualified  to  elect  and  to  be  elected,  a  long 
treatise  of  qualification ;  and  that  is  most  important,  because  when 
you  come  to  the  question  of  confirmation,  the  bishop  confirming 
IS,   by  the  canon  law,  to  examine  processum    ekctionis.     He   is 
therefore   to  look  at  the   qualification  of  the   elected.      I   find 
various   disqualifications  applying  to   the   electors,   and    various 
disqualifications  applying  to  the  persons   to  be  elected:  if  they 
are  within   age;   it  they  are  not  canonically  qualified  in  other 
matters;  and,  amongst  other  things,  if  they  have  been  busy  in 
soliciting  the  appointment:  and  therefore,  if  the  present  bishop 
elect  has  asked  to  be  made  bishop  canonically,  that  would  be  an 
objection.     That  having  been  so,   and   there  being  considerable 
discussion  as  to  the  persons  qualified  to  elect  and  to  be  elected,  then 
comes  the  next  question,  the  confirmation.     And,  in  title  9,  various 
things  are  stated.     This  is  the  passage  read  by  my  learned  friend : 
'^  Is  autem  ad  quem  confirmatio  pertinet,  diligenter  examinare  debet 
et  electionb  processum,  et  personam  electi.    Est  enim  hoc  generale, 
ut  ad  eum  pertinet  examinatio,  ad  quem  maniis  impositio  spec- 
tat"  (r).     Now  upon  that,  your  lordships  will  see  that  it  is  for  nim 
who  is  to  confirm,  to  examine  the  personam.     That  will  be  found  to 
be  a  most  important  observation.     Why?    Because  when  you  come 
to  the  necessity  for  confirmation,  you  may  find  there  may  have 
been,  in  the  old  mode  of  canonical  election,  a  co-^kctus.    There 
may  have  been  an  equality  of  votes.     There  may  have  been  persons 
disqualified  among  tne  electors,  who  may  have  cast  the  majority  in 
favour  of  one  party  or  the  other,  which  was  to  be  set  right  on  con- 
firmation ;  for,  in  truth,  confirmation  and  election  are  but  one  thing, 
imder  the  canon  law :  the  election  is  not  perfect  until  confirmation. 
The  party  superintending  is,  therefore,  as  the  only  mode  of  tiying 
whether  the  election  is  perfect,  to  examine  into  the  processum  eke- 
tionis,  to  see  whether  the  majority  is  a  good  one.     He  is  likewise  to 
examine  into  personam  electi    1  will  not  stop  now  to  inquire  the 
proper  meaning  of  personam  electi:  I  will  consider  that  presently, 
and  if  it  means  more  than  the  actual  identity  of  the  party.     It  is 
sufficient  for  me  to  point  out  what  was  required  by  the  old  canonical 
law.     Now,  for  the  purpose  of  examining  as  well  the  process  of 

(jl)  Supra^  p.  108. 

(r)  Lib.  1,  tit.  9,  §  5,  nqfra^  p.  108. 
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na  9.  The  election  (that  is,  the  form  of  election),  as  the  personanii  or  whatever 
SteJw^  it  may  be,  of  the  elect,  the  work,  in  another  portion  of  that  title, 


proceeds!  ^'lUud  etiam  confirmantem  observare  oportet,  ne  dum 

'g^I  rt!r°™^    nimiA  in  confirmando  celeritate  utitur,  contra  doctrinam  Apostoli, 

gument.     '     proprium  affectum  juri  et  aequitati  prasponat'*    That  is  the  passage 

cited  by  my  learned  friend.     ^^Itaque  si  co-electus  aliquis:** — 

therefore,  that  is,  if  there  be  a  party  who  has  an  equality  of  votes 

with  the  man  who  comes  to  be  confirmed — "  vel  contradictor  appa- 

ret," — that  is,  where  a  person  objected  to  the  personal  qualification 

of  the  elect,  at  the  time  of  the  election,  not  at  the  confirmation — 

*^C4.'W-*w#i>  •'lid  that  raises  a  most  important  question;  because  at  the  time  of 

election,  under  the  canonical  law,  if  a  man  were  under  a^,  if  he 
had  solicited  the  appointment,  if  he  had  been  twice  married,  or  if 
there  existed  any  other  of  the  various  objections  which  might  be 
uiged,  those  things  being  canonical  objections  to  the  elected — ^if  any 
person  was  contradictor  to  the  election,  and  that  contradiction  had 
oeen  overruled  at  the  time  of  the  election,  he  had  his  fiirther  appeal 
at  the  time  of  confirmation,  and  was  cited  to  appear  at  the  confirma- 
tion. If,  therefore,  there  was  any  person  co-^lectus  or  contradictory 
<*ante  confirmationem  nominatim  vocandus  est** — (they  must  be 
summoned  by  name) :  ^'alioqui  si  nemo  apparet,  in  foribus  ecclesise, 
in  qua  electio  facta  est,  generaliter  edicendum  erit,  ut  si  qui  sint, 
qui  confirmationi  futurse  velint  opponere,  ad  contradicendum  in 
assignato  peremtorio  termino,  prsesentes  esse  debeant."  Why  then, 
if  everything  happens  right,  the  election  is  good. 

The  rule  therefore  required  this :  if  there  were  a  co^Uctus^  if 
there  were  an  objector  at  tne  time,  they  were  to  be  cited  by  name : 
if  there  were  not,  all  those  persons  were  to  be  cited  generally,  that 
,  they  might  appear.  But  there  is  a  passase  in  an  intervening  chapter, 
which  I  should  mention  to  your  lordsnips.  I  have  pointed  out  to 
your  lordships  that  the  chapter,  title  7,  spoke  of  the  qualifications  of 
the  elect,  and  of  the  electors.  But  there  was  a  mode  of  setting  rid 
of  all  that ;  because  a  person  not  qualified  might,  notwithstanding, 
tostulation.  he  made  a  bishop ;  and  that  was  done  by  a  postulation  to  the  Pope. 
In  title  8  («),  the  writer  shows,  that  everyone  of  those  qualifications 


(«)  Title  8,  De  Postulatione,  is  as 
follows : — 

^  Quid  sit  postulaHo  f 

**  Postulatio  est  ejus,  qui  eligi  non 
potest,  in  prielatum  concors  capituli 
facta  petitio. 

'^  Qui  non  animi  vel  corporis  viHoy 

sed  aJ&as  non  potest  eUgi,  potest postu^ 

lari, 

"  §  1.  Sciendum  est  enim  quosdam 
esse,  qui  quamvis  elin  non  possint, 
postulari  tamen  minime  prohibentur. 
Quffi  res  ita  videtur  posse  ^ommod^ 
definiri)  ut  quicumque  non  animi  vel 
corporis  yitio,  sed  ob  alterius  defectum 
qualitatis  impediuntur,  iidem  tamen 
postulari  possmt. 

^^  Minor  30.  ann,  et  spurius  possunt 

postulari, 

^  §  2.  £x  hoc   apparet,  eum,  qui 


trigesimum  annum  nondum  compleyit, 
item  in  minoribus  oi'dinibus  constitu- 
tum,  aut  laicum,  item  natalibus  lassum, 
lic^t  eligi  non  possunt,  postulari  tamen 
posse. 

"  JEpiscopus  et  electus  dehent  postsi'^ 

lari^  non  eligi. 

"  §  3.  Episcopus  quoque,  ciim  pro- 
prise  sit  aUigatus  ecclesise,  ad  aliam 
transitum  facere  non  potest:  ea  propter, 
non  eligendus,  sed  postulahdus  ent. 
**  Abbates  et  a&i  inferiores  in  epi*^ 

copos  possunt  eligi, 

'^  §  4.  Non  idem  juris  est  in  abba- 
tibus,  et  cflBteris  prselatis  infra  episoo- 
palem  dignitatem  constitutis.  Isti 
enim  lic^t  proprisB  ecclesise  yideantiir 
alligati,  nihuominus  eWgi  possunt !  pro- 
prium tamen  non  deserant  monaste- 
rium,  nisi  licentift  legitime  impetrat&.** 
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in  the  elect,  might  be  dispensed  with,  by  a  postulatton^  or  a  solicita-  Regina  v.  The 
tion  made  by  the  crown  to  the  pope,  who  issaed  his  bull.  The  Archbishop  of 
statute  of  23  Hen.  8  {t)  afterwards  points  out,  how  those  bulls  *°  ^  "'y^ 
were  obtained,  dispensing  with  the  personal  qualification,  and  The  Attorney 
qualifying  the  person  notwithstanding  the  deficiencies.  It  is  import-  ^^^*^  * "" 
ant  to  consider  that  after  the  confirmation  being  thus  made,  follows 
the  chapter  on  consecration,  De  Consecratione,  and,  throughout  the 
whole  of  that  chapter,  it  is  important  to  observe  that  there,  and  upon 
that  occasion,  no  ground  or  opportunity  whatever  is  offered  for  any 
objector  to  object  to  the  election,  or  to  the  personal  qualification  of 
the  person  elected.  Then,  in  order  to  show,  as  is  manifest  from  the 
author,  and  the  country  of  the  author,  and  the  subject  he  is 
mentioning,  that  be  is  talking  of  canonical  elections  as  of  old, 
follows  i|  chapter,  upon  what  is  a  most  important  part  of  the 
consecration,  or  the  perfection  of  the  consecration  of  the  bishop, 
canonical  according  to  the  foreign  law,  **  de  receptiane  et  auctoritate 
palUi:^  as  your  lordship  well  know,  without  the  reception  of  the 
pall  fix>m  the  pope,  tne  matter  was  imperfect.  And  then  the 
following  chapter  is  upon  other  matters  which  the  bishop  is  to 
preserve  after  election.  Therefore  I  think  I  gather  from  this  book, 
that  in  treating  of  canonical  elections  according  to  the  Roman  law, 
there  is  a  long  discussion,  first,  of  the  persons  who  mav  elect,  and 
persons  who  may  be  elected ;  that  the  disqualifications  of  the  elected 
may  be  urged  at  the  election ;  that  objections  to  the  electors  may 
be  raised  at  the  election ;  that  if  there  be  an  equality  of  votes,  or  an 
objection  at  the  time,  it  may  be  again  raised  at  confirmation ;  and 
that  after  confirmation,  and  upon  consecration,  there  is  no  inquiry 
whatever.  Then  follows  the  investiture  of  the  pall,  which  makes 
the  bishop's  appointment  perfect. 

I  need  not  trouble  your  lordships  by  referring  at  length  to  the 
other  works  which  my  learned  fiiend  referred  to.     He  referred  to 
Ferraris^  who,  at  page  218  (u),  and  in  sections  6,  7,  8,  9,  and  10  of  Fenvis* 
article  3,  treats  of  the  same  subject,  and  follows  in  &ct,  very  nearly, 
the  precise  words  oi  Lancehttus:  the  title  is  **Can/irmatioEkctionis;" 
the  matter  is  precisely  the  same,  with  this  exception,  that  he  adds : 
'' Confirmationes  hisce   non    observatis    factse,  ex   eodem   capite 
declarantur  viribus  omnino  carere,  irritae  et  nullae.*'    Therefore, 
he  says,  if  all  these  things  are  not  done,  if  there  is  no  citation,  for 
instance,  the  whole  confirmation  is  absolutely  void.     But  this  again,  Lancelottos 
is,  in  truth,  founded  upon  and  extracted  firom  an  ordinance  of  the  aod  Ferraris 
third  council  of  Lateran,  which  has  never  been  recognized  in  this  Jl^n^the'pr^ 
country  as  an  authority.     And  these  matters,  being  extracted  fit>m  sent  question. 
that,  follow,  nearly  verbatim,  one  upon  the  odier,  and  point  out  the 
correct  mode  of  a  canonical  election  anterior  to  this  act  of  Hen.  8. 
I  am  by  no  means  interested  in  discussing,  or  endeavouring  to  trench 
upon,  the  strictness  of  that  canonical  election ;  for  the  stronger  and 
firmer  it  is  in  the  olden  time,  the  more  certain,  I  apprehend,  is  the 
construction  which  I  shall  put  upon  the  statute  of  Hen.  8. 

Now  your  lordships  will  find  tnat  if  my  learned  firiend  be  enabled, 

(t)  Vide  tupra^  p.  31,  n.  («)• 

(tt)  P.  457,  vol.  2,  of  the  Veniee  edition  of  1782.     Vide  mpra,  p.  109. 
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as  be  may,  to  refer  to  certain  jarists  writing  in  our  own  country,  and 
to  pertain  expressions  that  fell  from  judges  or  a  judge,  in  our  courts, 
they  have  taken  the  precise  languaee,  and  are  quoting  from  the 
precise  authorities,  which  my  learned  friend  refers  to,  as  the  basis 
of  his  argument,  showing,  therefore,  that  they  have  taken  these 
matters  inconsiderately,  as  applying  them  to  the  statute.  Possibly 
I  shall  be  able  to  show  your  lordships  that  these  forms  have  been 
preserved,  as  matters  of  form,  for  another  purpose;  not  for  the 
purpose  of  adding  solemnity  to  the  confirmation,  but  for  another 

furpose,  equally  valid  and  beneficial,  which  I  shall  point  out  when 
come  to  that  part  of  the  argument  In  truth,  the  passage  to. 
which  my  learned  friend  referred  (v)  in  AvKffe^  p.  245,  relates  not  to 
the  election  and  confirmation  of  bishops,  but  to  a  canonical  election, 
properly  so  speaking ;  canonical  elections  being,  in  those  days,  of 
priests,  deacons,  deans,  canons,  and  every  person  having  any  in- 
fluence or  connexion  in  the  church.  Every  one  of  those  |)a88ages 
to  which  my  learned  friend  referred  in  AyUffe^  related  particularly 
to  canonical  elections;  with  this  remarkable  circumstance,  that 
Ayliffe  has  a  chapter  (to)  expressly  referring  to  the  election  of 
bishops  under  the  statute  of  Uen.  8,  in  which  these  requbites  of 
canonical  election  are  not  attended  to.  I  shall  come  to  that  passage 
immediately.  Lyndwood^  in  the  same  wav,  follows  the  precise 
words  in  page  218  ;  but  unless  I  understand  it  to  be  the  desire  of 
your  lordsnips,  I  do  not  think  it  right  to  state  the  same  words  over 
again,  because  they  are  a  repetition  of  the  matter*  All  this  is  the 
rule  of  the  canon  law,  as  is  well  understood  and  explained  by  the 
writings  of  those  jurists,  before  the  passing  of  that  statute.  I  do  not 
think  it  necessary  to  refer  to  more  than  the  instance  already  men- 
tioned, the  creation  of  Cranmer,  which  took  place  in  the  23rd  or 
24th  of  Henry  8,  just  before  the  passing  of  this  statute ;  and  it  is 
usefiil  to  refer  to  that,  to  see  how  elections  were  conducted  before 
the  act.  Your  lordships  will  find  it  in  Burnet s  History  of  the  Re- 
formation^  vol  1,  p.  259 (x).  "In  the  end  of  January,  the  king 
sent  to  the  Pope  for  the  bulls  for  Cranmer's  promotion  i* — this  is 
after  the  passing  of  the  statute  of  the  23  Hen.  8,  or  the  Statute  of 
Annates — *^  In  the  end  of  January  the  king  sent  to  the  Pope  for  the 
bulls  for  Cranmer's  promotion;  and  though  the  statutes  were  passed 
against  procuring  more  bulls  from  Rome,  yet  the  king  resolved  not 
to  begin  the  breach  till  he  was  forced  to  it  by  the  F^pe.  It  may 
be  easily  imagined,  that  the  Pope  was  not  hasty  in  his  promotion, 
and  that  he  apprehended  ill  consequences  from  the  advancement  of 
a  man,  who  had  gone  over  many  coiurts  of  Christendom,  disputing 
against  his  power  of  dispensing,  and  had  lived  in  much  familiarity 
with  Osiander,  and  the  Lutherans  in  Germany ;  yet,  on  the  other 
hand,  he  had  no  mind  to  precipitate  a  rupture  with  England ; 
therefore  he  consented  to  it,  and  the  bulls  were  expedited,  though, 
instead  of  annates^  there  was  only  900  ducats  paid  for  them. 

"  They  were  the  last  bulls  that  were  received  in  England  in  this 
king's  reign ;  and  therefore  I  shall  give  an  account  of  them,  as  they 


(r)  5tfpra,p.  114.  (w)  Parergon,p.  118. 

(ar)  P.  234,  Oxford  edition  of  1816. 
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an?  set  down  io  the  beginning  of  Cranmers  Register,     By  oiie  bull  Regfina  v.  Tho 

he  is,  upon  the  king's  nomination,  promoted  to  be  Archbishop  of  -^l^^wWof 

Canterbury,  which  is  directed  to  the  king.     By  a  second,  directed  ^  "^. 

to  himself,  he  is  made  archbishop.     By  a  third,  he  is  absolved  from  't'be  Attorney 

all  censures.     A  fourth  is  to  the  sufiraeans.     A  fifth  to  the  dean  ?!^^J* "" 

and  chapter.     A  sixth  to  the  clergy  of  Canterbury.     A  seventh  to 

all  the  laity  in  his  see.     An  eighth  to  all  that  held  lands  of  it, 

requiring  tnem  to  receive  and  acknowledge  him  as^archbishop. 

All  these  bear  date  tlie  2l8t  of  February,  1533.     By  a  ninth  butl, 

dated  the  22nd  of  February,  he  was  ordained  to  be  consecrated, 

taking  the  oath  that  was  in  the  PontificaL     By  a  tenth  bull,  dated 

the  2nd  of  March,  the  pall  was  sent  him.     And  by  an  eleventh  of 

the  same  date,  the  Archbishop,  of  York  and  the  Bishop  of|London, 

were  required  to  put  it  on  him.'    These  were  the  several  artifices  to 

make  compositions  high,  and  to  enrich  the  apostolical  chamber." 

Your  lordships  see,  therefore,  the  whole  of  this  is  done  by  the  The  Pope^s 
direct  authority  of  the  Pope;   and  it  is  important  to  see  what  E^'«tth^t°** 
authority  the  Pope  had  at  that  time*     Upon  the  king's  nomination^  time,  tbM^ 
the  Pope  directed  a  bull  to  him,  confirming  his  nomination,  and  lute, 
one  to  the  archbishop;  a  third  to  the  dean  and  chapter  to  elect; 
another,  directing  the  archbishop  to  codsecrate ;  and  another  to 
invest  him  with  the  pall.     So  that  everything,  at  that  time,  was 
supreme  in  the  Pope.     There  was,  in  so  &r  as  that  appears,  no 
investigation   or  challenge   of  anybody;   because  it  is  absurd  to 
suppose  that,  the  Pope,   who  was  iimdlible,  having  sent  to  his 
mmisters  a  positive  command  to  invest  him  with  the  pall,  any 
interposition  would  be  allowed  to  interfere  with  that  ceremony. 
In  passing,  it  may  be  as  well  to  observe,  that  notwithstanding  the 
cluurter  ofJohn  (y),  which  required  or  gave  a  canonical  election  of 
bishops,  in  name,  notwithstanding  the  statute  of  Hennr  8,  the  ap-  Of  cotnaon 
pointment  still  of  common  right  lay  absolutely  with  the  king,  right,  all 
And  according  to  the  old  authorities,  even  in  these  days,  all  bishop-  England  '  ^" 
ricks,  of  ancient  creation  and  modem,  are  donative.     It  is  strange  donatiTe. 
to  observe,  and  in  passing  I  mayj  mention^it,  that  although  a 
number  of  English  bishopricks  are  donative,  yet,  by  reason  of  the 
desire  of  persons  who  might  profit  by  it,  they  are  all  elected  by  a 
Conge  (P^e.    There  is  a  case  reported,  to  which  I  will  call  your  o*Brian  v. 
lordships'  attention,  in  Croke  Jamesy  p.  652,  and  also  in  Palmer^  ]^°*^*^- 
p.  22,  m  2  RoOe's  Beparts,  101,  and  in  Fitzherberfs  Natura  Bre-  ^Xp  of    ' 
vium,  quarto  edition^  396 ;  Cf Brian  and  Others  v.  Knivan.     That  Ossory. 
was  a  writ  of  error  from  the  court  of  Queen*s  Bench,  in  Ireland. 
A  person  of  the  name  of  Bale  had  been  appointed  Bishop  of  Ossory 
in  the  reign  of  Edward  6.     The  direction  to  appoint  him  had  gone 
to  the  deputy  in  Ireland ;  the  deputy  having  left  Ireland,  he  was 
appointed  by  the   lords  justices,  by  letters  patent     After  that^ 
during  the  cUsturbances,  he  left  the  country,  and  went  to  France ; 
and  whilst  he  was  still  living,  another  bishop,  a  person  of  the  name 
of  Tonery,  was  appointed,  in  the  reign  of  Pnilip  and  Mary,  by  Cong4 
dUire.      The   question   was,   whether  the  first  bishop   was   well 
appointed ;  and  it  was  argued  he  was  not,  because  he  should  have 

(y)  Supra^  125,  n. 
K  2 
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been  appointed,  not  by  letters  patent,  but  by  Conge  deUre.  A 
judgment  having  been  given  in  the  court  below,  a  writ  of  error  was 
brought  here.  I  will  now  read  from  Crohe^s  Report  of  this  case, 
**  A  second  reason  that  Bale  was  never  bishop  was,  because  the 
direction  was  that  they  should  take  order  for  his  creation,  and 
making  him  bishop,  according  to  the  laws  of  Ireland,  which  ought 
to  be  by  writ  of  (fongi  idxre;  which  beUig  returned,  then  a  patent 
should  be  made  to  mm  under  the  great  seal  there,  and  then  a  com- 
mission to  consecrate  him ;  and  so  is  the  law  and  use  in  England ; 
and  so  was  the  use  and  law  in  Ireland  till  the  statute,  2  Elizabeth, 
c.  [4],  made  there,  which  ^ves  authority  to  the  queen  and  her 
successors  to  create  bishops  by  their  patent,  without  Conge  dCSire^z); 
and  so  these  circumstances  shall  not  be  observed,  but  an  immediate 
creation  by  patent  But  it  was  resolved,  that  this  statute  did  not 
give  to  her  any  new  power,  but  it  was  only  a  restitution  of  the 
common  law,  and  that  the  king  here,  and  also  in  Ireland,  before 
the  said  statute,  might  create  a  bishop  by  his  patent  without  any 
writ  of  Conge  d*eUre,  which  is  but  a  form  or  ceremony  which  the 
kings  of  this  realm  have  agreed  to  observe ;  but  if  tney  will  not 
observe  this  course,  it  is  well  enough ;  wherefore  this  creation  before 
that  statute  was  good  enough."  The  court,  therefore,  says  in  this 
case,  referring  to  the  statute  of  Henry  8,  that  it  is  **  but  a  form  or 
ceremony  which  the  kings  of  this  realm  have  agreed  to  observe ; 
but  if  they  will  not  observe  this  course,  it  is  well  enough ;  wherefore 
the  creation  before  that  statute  was  good  enough."  This  case  which 
I  have  cited  to  your  lordships,  clearly  establishes,  upon  the  authority 
of  a  writ  of  error,  that  notwithstanding  the  statute  of  Elizabeth, 
and  the  statute  of  Henry  8,  out  of  which  this  question  arose,  the 
king  might  still  appoint  by  letters  patent ;  for  it  is  but  a  form  or 
ceremony,  which  the  king  may  observe  if  he  think  fit ;  but  if  he  do 
not,  it  is  well  enough. 

That  being  so,  and  such,  I  apprehend,  being  the  law  with  respect 
to  canonical  election  before  the  statute,  I  come  now  to  consider  the 
effect  of  the  statute  of  Henry  8,  which,  I  apprehend,  disposes  at 
once  of  the  whole  of  this  question. 

The  25th  of  Hen.  8,  c.  20,  recites  the  statute  of  Annates,  the 
23rd  of  Hen.  8,  which  is  not  printed  at  laree  with  the  other 
statutes {a\ ;  but  it  recites  that  statute  at  lengUi,  referring  to  the 
practice  ot  bulls,  which  were  obtained  at  great  expense,  for  the  election, 
confirmation,  and  consecration  of  bishops  named,  elected,  presented, 
or  postulated  to  the  see  of  Rome,  as  I  have  mentioned.     It  dis- 

Eenses  with  those,  and  states,  in  the  second  section,  that  the  Pope 
ad  not  yielded  to  the  measures  suggested  to  him  for  the  remedy  of 
those  inconveniences;  and  then,  in  the  third  section,  it  proceeds 
thus : — **  And  forasmuch  as  in  the  same  act,  it  is  not  plainly  and 
certainly  expressed,  in  what  manner  and  fiiishion  archbishops  and 
bishops  shall  be  elected,  presented,  invested,  and  consecrated  within 
this  realm :"  therefore  it  proceeds  to  point  out,  as  no  precise  mode 
has  been  hitherto  stated,  what  shall  be  the  mode.     Ana  there  is  this 

(z)  Vide  in/ro,  p.  140. 

(a)  Both  statutes  are  given  at  length,  supm,  pp.  26,  n.  (r),  31,  n.  (<). 
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remarkable  observation  to  be  made  here,  and  throughout  the  whole  Regina  v.  The 
of  the  act:  when  they  are  talking  of  making  a  perfect  bishop,  the   Archbishop  of 

word  car^firmation  does  not  occur — *' as  it  is  not  plainly  and  certainly "'^'. 

expressed  in  what  manner  and  fashion  archbishops  and  bishops  shall  ^«  Attorney 
be  elected,  presented,  invested,  and  consecrated  within  this  realm;"  ^0^^*"' 
— treating,  as  the  fact  is,  election  and  confirmation  as  one  thing,  and 
confirmation  as  a  part  of  the  election.  **  Be  it  therefore  enacted, 
that  no  person  hereafter  shall  be  presented,  nominated,  or  com- 
mended to  the  bishop  of  Rome,  otherwise  called  the  pope,  nor  shall 
send  nor  procure  there  for  any  manner  of  bulls ;  but  such  presenting 
and  such  bulls  shall  utterly  cease  and  no  longer  be  used."  And 
then  comes  the  mode  of  election.  It  says,  you  have  not  pointed 
out  the  mode :  I  will  point  it  out.  And  the  4th  section  is  this  shortly. 
Upon  a  vacancy,  the  dean  and  chapter  (we  may  leave  out  the  abbots 
and  firiars)  certify  the  vacancy  to  the  crown;  the  crown  sends  a 
Cangk  deUre^  accompanied  (and  that  is  iniportant)  with  a  letter 
missive  stating  the  person  to  be  elected.  The  dean  and  chapter 
can  only  elect  that  one  person.  If  they  do  not  elect  within  twelve 
days,  the  crown  names  by  letters  patent;  and  then  direction  goes  to 
the  archbishop  to  invest  and  consecrate  the  person  so  named.  If 
the  election  takes  place  by  the  dean  and  chapter,  the  direction  to 
the  archbishop  is,  to  confirm  the  election,  and  to  invest  and  conse- 
crate the  person.  And  then  there  are  certain  penalties,  following 
immediately  upon  failure  to  do  that 

Now  there  is  scarcely  a  passage  in  this  statute,  which  does  not 
show,  at  once  and  conclusively,  that  the  whole  of  this  matter  of 
confirmation  is  a  matter  of  form,  which  has  been  preserved,  possibly, 
to  keep  up  the  historical  evidence  and  connection  between  our 
Protestant  and  the  ancient  church,  but  which,  in  truth,  is  a  mere 
matter  of  form.  '*  And  furthermore  be  it  ordained  and  established 
by  the  authority  aforesaid,  that  at  every  voidance  of  every  bishoprick 
within  this  re^m,  the  king,  his  heirs  and  successors,  may  grant  to 
the  dean  and  chapter  of  the  cathedral  church  where  the  see  of  such 
bishoprick  shall  happen  to  be  void,  a  licence  under  the  great  seal,  as 
of  ola  time  hath  been  accustomed,  to  proceed  to  election"  of  the 
individual  named,  with  a  letter  missive;  which,  Gibson  observes,  ''is  Gibson, 
wholly  new;"  and  he  adds,  ''The  election,  fi*om  beginning  to  end, 
proceeds,  seendngl^  (he  italicizes  the  word  seemingly)^  "upon  the 
Conge  dCelirey  without  any  appearance  of  restraint  from  the  *  letters 
missive,  and  in  the  same  manner,  as  if  there  were  no  such  restraint; 
and  the  only  circumstance  remarkable  in  it,  is,  the  solemn  declaring 
of  the  person  elected,  to  the  clergy  and  people,  assembled  in  the 
church ;  wherein  we  see  the  footsteps  of  the  more  antient  way  of 
electing^  and  of  the  part  which  they  had  in  the  election  "(6). 

Now,  therefore,  upon  that  matter,  the  crown,  as  the  head  of  the 
church,  both  in  this  statute,  and  in  the  statute  of  Elizabeth  (c) 
which  revives  it,  consents  to  retain  the  form ;  but  the  object  of  both 
acts  is,  not  to  keep  up  that  mode  of  election  alone,  but  to  assert  the 
TO«-eminence  of  the  crown  in  matters  spiritual  as  well  as  temporal. 
The  crovm,  as  the  head  of  the  church,  settles  who  may  be  elected  ; 

(b)  1  Gibs.  Cod.  lOflC  in  not.  (c)  1  Eliz.  c.  1. 
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Begina  v.  The  because  the  crown  is .  to  name  the  person  whom  the  dean  and 
^chbishopof  chapter  shall  elect     And  this  disposes  of  one  part  of  the  section  in 

"     "^'    Lancehttus.   There  can  be  no  cthelectus  therefore;  because  no  other 

The  Attorney  person  can  be  elected.  It  is  ouite  plain  that  that  part  of  the  form  is 
^«nf  ^  "'  absolutely  gone*  There  can  oe  no  canireuiictor,  because  the  crown 
says,  this  person,  and  this  person  alone,  shall  be  elected.  And  when 
I  can  point  back  to  the  old  canonical  form  of  election,  and  show, 
how,  step  by  step,  each  branch  is  destroyed  by  act  of  parliament,  I 
shall  satisfy  your  lordships  that  the  whole  is  a  mere  matter  of  form. 
There  can  be  no  co^kctus;  because  the  crown  says,  this  person, 
and  this  person  alone,  shall  be  elected.  There  can  be  no  contra- 
dictor;  for  the  statute  goes  on:  ''By  yirtue  of  which  licence,  the 
said  dean  and  chapter,  or  prior  and  convent,  to  whom  any  such 
licence  and  letters  missive  snail  be  directed,  shall  with  all  speed  and 
celerity  in  due  form" — (the  phrase  ''m  due  fomT  cannot  suppose  a 
contest  between  any  parties,  because  they  must  elect  that  man) — 
**  elect  and  choose  the  same  person  named  in  the  said  letters  missive 
to  the  dignity  or  office  of  the  archbishoprick  or  bishoprick  so  being 
void,  ana  none  other.  And  if  they  do  defer  or  delay  their  election 
above  twelve  days  next  after  such  licence  or  letters  missive  to  them 
delivered,  that  then  for  every  such  default  the  king's  highness,  his 
heirs,  &c.,  shall  nominate,  by  letters  patent  under  their  great  seal, 
such  a  person  to  the  said  office  and  dignity  so  being  void,  as  they 
shall  think  able  and  convenient  for  the  same."  The  crown  therefore 
is  made  the  judge  of  the  fitness  of  the  party.  The  crown  is  to 
nominate,  if  they  will  not  elect,  and  to  nominate  the  person  to  be 
elected,  when  the  form  of  election,  and  the  form  only,  b  carried  on. 
**  And  that  every  such  nomination  and  presentment,  to  be  made  by 
the  king's  highness,  &c.,  shall  be  made  to  the  archbishop  of  the 
province."  I  apprehend  therefore,  in  this  section,  it  is  plain  that 
the  election  is  a  mere  ministerial  election ;  or,  as  Gibson  says,  it  is 
seeminghf  an  election,  under  the  Cong6  d^eUrCy  governed  by  the 
letters  missive.  The  crown  by  its  prerogative,  as  head  of  the  church, 
i^  made  the  judge  of  the  party's  fitness,  and  is  put  in  the  place  of 
the  Bishop  of  Rome ;  for  in  express  words  it  is  here  stated,  that  the 
crown  shall  judge  of  the  person  whom  it  ''  thinks  able  and  conve- 
nient for  the  same,"  in  the  case  of  nomination.  And  where  the 
statute  says,  of  the  person  named  in  the  letters  missive,  this  person 
you  shall  elect, ''  ana  none  other,"  the  crown  is  made  die  judge  of 
the  fitness  of  the  person.  And  that  will  at  once  shut  out  any 
inquiry  in  personam  electiy  which  is  another  branch  of  the  objection. 
The  election  or  nomination  having  taken  place,  the  fifth  section 
follows;  and  my  learned  fiiend,  if  I  understood  him,  reasoned 
thus : — You  will  find  it  requires  and  commands  the  archbishop  to 
confirm  the  election,  and  invest  the  elected,  using  certain  benedic- 
tions, ceremonies,  and  other  things;  and  these  must  refer  to  the  old 
canonical  election  and  confirmation.  I  will  show  that  is  not  so. 
The  fifth  section  first  takes  the  case  of  a  nomination,  there  being  no 
election.  ''  That  whensoever  any  such  presentment  or  nomination 
shall  be  made  by  the  king's  highness  ....  then  the  archbishop .... 
shall  with  all  speed  and  celerity  invest  and  consecrate."  Now  these 
words  are  important,  because  they  show  there  i3  no  intention  of 
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having  the  yarious  delays  arising  from  the  exhibition  of  articles,  Regrina  p.  The 
answers,  inquiries,  and  other  modes.     It  says,  "  with  all  speed  and   -^c^Wshop  of 
celerity  invest  and  consecrate  the  person  nominate  and  presented  by       ">tcr  ury. 
the  king:"  the  word  ^* confirm^  is  there  not  inserted,  because  there  is  The  Attorney 
no  confirmation  upon  a  nomination.    He  is  to  invest  and  consecrate  ^^q*^  * "' 
— Now,  in  what  way  ?    "  To  give  and  to  use  to  him  pall  and  all      "** 
other  benedictions,  ceremonies,  and  things  requisite  for  the  same, 
without  suing,  procuring,  or  obtaining  any  bulls,  letters,  or  other 
things  at  the  see  of  Rome."    These  last  words,  says  my  learned 
friend,  must  import  the  ceremony  of  confirmation  without  the  palL 
My  lords,  these  words  are  used,  not  with  reference  to  the  ceremony 
of  confirmation  at  all,  but  with  reference  to  the  investiture  and 
consecration.     They  apply,  in  this  branch  of  the  section,  to  a  case 
in  which  there  is  no  confirmation  at  all,  namely  a  case  of  nomina« 
tion.     In  the  case  of  nomination,  therefore,  it  is  plain,  that  the 
archbishop  must  confirm ;  no  opportunity  occurs  of  objection :  none 
is  given  by  the  old  jurists;  and  none  is  given  by  the  present  form ; 
and  nobody  has  a  right  to  appear. 

The  5th  section  proceeds  to  treat  of  the  present  case.  **  And  if 
the  said  dean  and  chapter,  or  prior  and  convent,  after  such  licence 
and  letters  missive  to  them  directed,  within  the  said' twelve  days,  do 
elect  and  choose  the  said  person  mentioned  in  the  said  letters  missive, 
according  to  the  request  of  the  king's  highness,  his  heirs  or  successors, 
thereof  to  be  made  by  the  said  tetters  missive  in  that  behalf,  then 
their  election  shall  stand  good  and  efiectual  to  all  intents."  K  they 
elect,  it  is  to  be  good  to  all  intents.  But  my  learned  friend  says, 
the  process  of  confirmation  required  that  the  archbishop  should 
inquire  into  the  processum  ekctwms^  into  any  objection  to  the  process 
of  the  election,  and  should  cite  opposers;  whilst  the  act  says,  this 
election  shall  stand  good  to  all  intents  and  purposes:  they  cannot 
therefore  inquire  into  the  processum  electioms:  that  is  plain  upon 
this  act,  whatever  may  be  said  of  the  crown's  right  to  judge  of  the 
fitness  of  the  party.  Into  the  process  of  election  there  can  be  no 
inquiry,  because  the  act  says,  that  election  made  in  compliance  with 
the  Cong6  cCelire  shall  stana  good  to  all  intents.  Now,  pause  there 
for  a  moment.  The  old  jurists  say  it  may  be  inquired  into:  the  act 
says  it  shall  not  be  inauired  into;  it  shall  be  good  for  all  purposes. 
Assume  that  your  loraships  make  this  rule  absolute,  and  direct  the 
archbishop  and  his  commissioners  to  inquire  into  the  doctrine  of 
Dr.  Hampden,  or  into  any  matter  which  persons  may  allege  in  their 
visionary  notions,  or  party  feeling,  upon  the  subject;  and  assume 
that  the  matter  is  found,  and  the  archbishop  is  satisfied ;  that  any 
person — I  will  not  use  the  name  of  Dr.  Hampden,  but — that  any 
person  elected  is  personally  disqualified :  what  is  to  happen  ?  Can 
the  election  be  set  aside  ?  No :  the  election  by  act  of  parliament  is 
declared  to  stand  good  to  all  intents.  Then  the  result  is  this :  if  it 
be  said  that  any  command  of  your  lordships  is  to  relieve  a  dissenting 
archbishop  fix>m  the  penalties  of  this  act,  that  the  confirmation  may 
be  delayed  for  ever:  there  can  be  no  bishop;  because  the  election, 
being  good  to  all  intents  and  purposes,  cannot  be  set  aside.  It  is  a 
statutory  election;  and  being  so,  the  bishop  elect  must  remain  a 
bishop  elect  until  his  death,  and  the  see  must  remain  vacant     This 
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passage  alone  shows,  that,  whatever  may  have  been  the  fonn  pursued, 
and  whatever  the  requisites  of  canonical  election^  where  the  arch- 
bishop could  examine  these  matters;— this  passage  alone  shows,  that 
he  cannot  examine  that,  which  is  of  the  essence  of  the  inquiry,  viz, 
the  election,  and  which  if  the  queen,  upon  certificate  to  her  under 
the  chapter  seal,  is  satisfied  has  been  perfect,  even  thoush  the 
election  were  made  by  persons  not  qualified  by  the  canon  law  to 
elect,  (taking  the  strongest  possible  case  against  myself),  by  persons 
not  in  the  chapter;  it  she  puts  upon  it  the  imprimatur  of  her 
authority  by  the  letters  patent,  and  approves  of  the  election,  the  act 
of  parliament  says,  upon  her  letters  patent  to  the  archbishop,  that  the 
election  shall  be  good  to  all  intents  and  purposes;  and  no  authority 
without  an  act  of  parliament  can  investigate  that  matter.  The 
election  therefore  is  perfect  to  all  intents. 

Let  us  proceed  therefore  to  examine  what  is  to  be  done  till  the 
bishop  elect  is  perfect  in  his  tide.  '^  And  that  the  person  so  elected, 
after  certification  made  of  the  same  election,  under  the  common  and 
covent  seal  of  the  electors,  to  the  king's  highness,  his  heirs  or 
successors,  shall  be  reputed  and  taken  by  the  name  of  the  lord 
elected  of  the  said  dignity  and  office  that  he  shall  be  elected  unto." 
All  this  has  occurred  in  the  present  case :  there  is  the  certification 
under  the  chapter  seal,  and  the  letters  patent  ratifying  it  The 
election  is  ffood  to  all  intents  and  purposes.  And  he  is  to  be  taken 
and  reputed  to  be  the  lord  bishop  elected  of  Hereford.  And  then, 
in  order  that  the  crown  may  be  satisfied,  the  crown  directs  the 
archbishop  to  confirm :  "And  then,  making  such  oath  and  fealty  only 
to  the  king's  majesty  his  heirs  and  successors,  as  shall  be  appointed 
for  the  same,  the  king's  highness,  by  his  letters  patents  under  his 
great  seal,  shall  signify  the  said  election,  if  it  be  to  the  dignity 
of  a  bishop,  to  the  archbishop  and  metropolitan  of  the  province 

where  the  see  of  the  said  bishoprick  was  void, requiring  and 

commanding  such  archbishop,  to  whom  any  such  signification  shall 
be  made,  to  confirm  the  said  election."  Now  I  will  stop  there:  the 
act  says,  the  election,  having  been  made,  shall  be  good  to  all  intents 
and  purposes :  we  may  be  satisfied  we  have  got  the  right  person ;  he 
shall  take  the  oath  of  fealty  first;  and  then  the  crown  shall  issue  its 
letters  patent,  requiring  and  commanding  the  archbishop  to  confirm 
the  saia  election,  not  to  inquire  into  the  sufficiency  of  the  election, 
not  to  examine  into  the  qualification  of  the  person,  but  commanding 
him  to  confirm  the  election,  which  is  said  to  be  good,  (the  election 
and  confirmation  being  but  one  thing),  requiring  the  formal  con- 
firmation of  that  which  the  letters  patent  certified  to  be  satisfactory 
to  the  crown.  The  act  then  goes  on  to  draw  a  remarkable  dis* 
tinction,  between  the  person  and  the  election.  My  learned  firiend 
says,  the  act  of  confirmation  involves,  an  examination  into  the  process 
of  the  election,  and  the  qualification  of  the  person  elected.  The  act 
requires  the  archbishop  to  "confirm  the  election,  and  to  invest  and 
consecrate  the  said  person  so  elected  to  the  office  and  dignity  he  is 
elected  unto,  and  to  give  and  use  to  him  all  such  benedictions,  &c., 
without  any  suing" — and  so  on;  applying  therefore  these  words, 
as  before,  to  consecration  and  investiture,  and  drawing  a  distinction 
between  the  "election,"  which  he  is  to  confirm,  and  the  "person," 
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as  that  word  is  applicable  to  consecration  and  investiturey  into  which,  Regina  v.  The 
by  the  canon  law,  no  inquiry  can  be  instituted  at  all.     Then,  in  the    ^5!mterb°^  °^ 

same  way,  it  follows,  with  respect  to  the  election  of  an  archbishop ;   ^- 

*' requiring  and  commanding  the  said  archbishop"  and  bishops  and  The  Attorney 
so  on,  "  to  confirm  the  said  election,  and  to  invest,"  &c.  ^menu* "" 

Now,  my  lords,  it  is  remarkable  that  the  word  cimfirmation  occurs 
only  in  that  section.  When  the  act  points  out  the  mode  of  making 
a  bishop,  it  omits  the  word,  as  if  it  were  perfectly  unimportant  The 
thing  faifLTing  been  done,  it  omits  the  word,  and  says  this  in  the  6th 

clause : — ^*  And  be  it  further  enacted,  &c.,  that  every  person 

being  hereafter  chosen,  elected,  nominate,  presented,  invested,  and 
consecrate  to  the  dignity,  &c.,  according  to  the  form,  tenor,  and 
efiect  of  this  present  act,"  shall  be  a  bishop.  Then  again,  when, 
in  the  3rd  and  4th  clauses,  it  points  out  the  form  of  making  the 
bishop,  it  omits  the  word  ^^confirmation,"  as  perfectly  unimportant, 
confirmation  being  in  truth  but  a  portion  of  the  election ;  the  election 
being  but  a  shadow,  and  confirmation  following;  that  shadow  itself 
casting  no  shadow  after  it,  but  being  entirely  a  mere  form. 

Then  follows  the  pend  clause,  "  And  be  it  enacted,  that  if  the 
dean  and  chapter  of  any  cathedral  church  proceed  not  to  election, 
and  signify  the  same  according  to  the  tenor  of  this  act" — I  am  told 
that  one  of  my  learned  firiends  contends,  that  if  the  dean  and 
chapter,  instead  of  electing  Dr.  Hampden,  had  elected  some  one 
else,  that  would  have  been  no  violation  of  the  act,  and  that  it  is 
only  where  they  absolutely  refiise  to  elect,  that  there  is  a  prcsmunire. 
Your  lordships  see  it  is,  '*if  they  proceed  not  to  election,  and 
signify  the  same  according  to  the  tenor  of  this  act,"  (that  is,  if  they 
do  not  elect  the  persons  named  and  pointed  out  in  the  letters 
missive)  *^  within  the  space  of  twenty  days  next  after  such  licence 
shall  come  to  their  hands;  or  else  if  any  of  them,  or  any  other 
person  or  persons,  admit,  maintain,  allow,  obey,  do,  or  execute  any 
censures,  excommunications,  interdictions,  inhibitions,  or  any  other 
process  or  act,  of  what  nature,  name,  or  quality  soever  it  be,  to  the 
contrary,  or  let  of  due  executibn  of  this  act,"  and  so  on,  they  shall 
incur  the  penalties  of  the  statute  of  prcsmunire.  Now,  my  lords,  I 
apprehena  that  that  alone  is  the  strongest  argument  to  show,  that 
it  was  not  in  contemplation  to  use  these  matters  at  all,  in  any  way, 
but  as  a  form.  Whether  they  were  introduced  or  not  by  any 
persons,  firom  a  desire  to  keep  up  the  form  of  a  connexion  with  the 
ancient  church,  it  is  absurd  to  suppose  that  the  legislature  would 
say,  if  for  twenty  days  you  by  any  means  delay,  you  shall  be  subject 
to  the  penalties  of  proBmutdref  when,  as  my  learned  ftiend  says,  they 
are  courting  an  investigation  which  of  necessity  must  last  more  than 
twenty  days ;  because,  if  this  is  to  be  heard,  it  is  to  be  heard,  I 
presume  m  a  judicial  form :  there  must  be  the  appearance,  the 
exhibition  of  articles,  the  answer,  the  issue  joined,  the  inquiry. 
Nobody,  if  once  the  matter  is  opened,  will  say,  where  the  delay  is 
to  terminate.  And  yet  this  act  of  parliament  which  my  learned 
friend  saVs,  has  prescribed  a  form  which  may  lead  to  great  delay, 
enacts,  if  you  do  delay  by  any  means  whatsoever  for  twenty  days, 
you,  the  delaying  parties,  nay,  every  body  who  counsels  it,  shall  be 
subjected  to  the  statute  otprrnnunire,     1  apprehend  the  imposition 
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of  8uch  a  penalty^  dreadiril  as  it  is,  shows  that  this  was  intended  to 
be  but  a  mere  fonn;  that  the  confirmation  was  to  be  merely 
nominal ;  that  if  the  archbishop,  in  obeying  the  mandate  of  the 
crown,  chose  to  have  a  form,  it  was  to  be  out  a  mere  form,  to  admit 
of  no  discussion  or  disputation  ;  because,  otherwise,  the  time  might 
run  out,  which  might  subject  the  parties  to  the  penalty  of  the 
statute.  The  greatness  of  the  penalty  appears,  therefore,  decisive 
to  show,  that  ir  a  form  was  to  oe  used,  it  was  to  be  only  a  form, 
and  that  there  was  no  substance  in  it  (d). 

My  lords,  I  apprehend,  with  reference  to  anything  which  has 
occurred  since  the  act,  the  mere  reading  of  the  statute  would  satisfy 
the  court  that  the  archbishop  has  only  to  confirm,  in  obedience  to 
the  mandate  of  the  crown,  and  that  these  forms,  for  which  there  is 
no  authority  whatever,  have  either  been  introduced  as  matters  of 
form  only,  or  have  been  improperly  introduced.  But  there  are 
legislative  declarations  that  these  are  forms,  and  forms  only.  In 
the  reign  of  Edward  6,  a  statute  passed  upon  this  subject,  1  Edw.  6, 
c.  2.  1  am  reading  now  the  part  which  is  not  printed  in  the 
statutes.     I  am  taking  it  finom  Bum. 

Tbe  Solicitor  General     It  is  in  GtbsovCs  Codex  (e ). 

The  Attorney  General  I  am  reading  it  firom  Bum^  voL  1,  p.  201. 
The  first  part  is  sufficient.  "  Forasmuch  as  the  election  of  arch- 
bishops and  bishops  by  the  deans  and  chapters,  be  as  well  to  the 


(cQ  In  a  debate,  which  took  place 
in  the  House  of  Lords,  afler  the  con- 
clusion of  Dr.  Hampden's  case,  (Fe- 
bruary 15, 1848)  the  JBishop  of  Exeter 
cited  a  remarkable  passage  from  **  The 
Institution  of  a  Christian  Man^^  pre- 
pared by  Cranmer,  reyised  by  Henry  S 
nimself,  and  put  forth  by  the  authority 
of  the  latter  about  four  years  after  the 
passing  of  the  25  Hen.  8,  c.  20.  A 
work  appearing  under  such  circum- 
stances, his  lordship  contended,  should 
be  regarded  as  a  public  and  state  do- 
cument, and  must  be  taken  as  a  con- 
temporaneous exposition  of  the  statute 
{Hansard's  PaA,  Deb,  3rd  series, 
▼ol.  96,  p.  642).  The  passage  is  as 
follows  : — 

"  The  second  point,  wherein  con- 
sisteth  the  jurisdiction  committed  unto 
priests  and  bishops,  by  the  authority 
of  €rod*s  law,  is  to  apj^roye  and  admit 
such  person  as  (being  nominated, 
elected,  and  p'esented  unto  them  to 
exercise  the  office  and  room  of  preach- 
ing the  gospel,  and  of  ministermg  the 
sacraments,  and  to  haye  the  cure  and 
jurisdiction  over  these  certain  people 
within  this  parish  or  within  this  dio- 
cese), shall  be  thought  unto  them 
meet  and  worthy  to  exercise  the  same; 
and  to  reject  and  renel  from  the  said 
room  sxkSi  as  they  snail  jud^e  to  be 
Unmeet  therefore.     And  in  tnis  part 


we  must  know  and  understand,  that 
the  said  presentation  and  nomination 
18  of  man*s  ordinance,  and  apper* 
taineth  tmto  the  founders  and  patrons, 
or  other  persons,  according  to  the 
laws  and  ordinances  of  men  provided 
for  the  same.  As,  for  an  example, 
within  this  realm  the  presentation  and 
nomination  of  the  bishopricks  apper* 
taineth  unto  the  kings  of  this  realm ; 
and  of  other  lesser  cures  and  person- 
ages, some  unto  the  king^s  highness, 
some  unto  other  noble  men,  some  unto 
bishops,  and  some  unto  other  persons 
whom  we  call  the  patrons  of  the  bene- 
fices, according  as  it  is  proyided  by 
the  order  of  the  laws  and  ordinances 
of  this  realm.  And  unto  the  priests 
and  bishops  belongeth,  by  the  autho- 
rity of  the  gospel,  to  approve  and  oon- 
firm  the  person  whicn  snail  be,  by  the 
fang's  highness,  or  the  other  patrons, 
so  nominated,  elected,  and  presented 
unto  them  to  haye  the  cure  of  these 
certain  people  within  this  certain 
parish  or  diocese,  or    else    tojrgjegt 


InsRiutian  of  a  CUnstiau  AIcm^  part  2, 
Sacrament  of  Orders ;  in  ^*  Formularies 
of  Faith,  put  forth  by  authority  during 
the  reign  of  Henry  VIII.;"  p.  109 
(Oxford,  1825). 
(e)  Vol.  l,p.  113. 
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long  delay,  as  the  sreat  costs  and  charges  of  such  persons  as  the  Regba  v.  The 
king  giveth  archbisnoprick  and  bishopnck  unto;  and  whereas  the   ^^^^^^^^^^ 

said  elections  be  in  very  deed  no  elections,  but  only  by  a  writ  of ^J?L 

Conge  Retire  have  colours,  shadows,  or  pretences  of  elections,  seiving  The  Attorney 
nevertheless  to  no  purpose,  and  seeming  also" — (and  this  is  so  to  a  ™^*  *'" 
melancholy  degree  in  this  case) — **  derogatory  and  prejudicial  to 
the  king's  pren^tive  royal,  to  whom  only  appertaineth  the  col- 
lation and  gifl  of  all  archbishopricks  and  bishopricks,  and  suffragan 
bishops  wimin  his  dominions:  it  is  enacted,"  &c.  You  have,  there- 
fore, m  that  statute  of  Edward,  a  positive  legislative  declaration, 
that  it  is  a  mere  shadow.  But  it  will  be  said  that  the  words  used 
are  **  the  elections."  Granted :  but  the  canon  law  treats  election 
and  confirmation  as  one  thing,  and  says,  that  until  confirmation 
there  is  no  election,  and  that  until  you  have  searched  the  legal 
majority  of  the  votes  which  have  been  given,  so  far  as  to  ascertain 
that  there  is  no  co-^kctus,  there  is  no  election  at  all.  But  not  so 
under  the  statute ;  for  the  statute  says,  the  election  shall  be  good 
and  binding  to  all  intents  and  purposes,  because  the  crown  has 
taken  the  matter  into  its  own  hands,  and  pointed  out  the  person  to 
be  elected,  has  judged  of  the  fitness  of  the  person  elected,  and  b^ 
the  letters  patent  decides  upon  the  propriety  of  this  election.  This 
statute  was  repealed  by  the  1st  and  2nd  of  Philip  and  Mary,  c.  8  ;  and  i  &  2  P.  &  M. 
the  only  instance  of  a  canonical  election  between  that  and  the  revival  c.  8.  ^ 

of  the  statute  was  the  case  of  Cardinal  Pole,  whose  case  is  mentioned  Case  of  Car- 
by  Burnet  {f)y  that,  with  a  sort  of  delicate  diffidence,  he  would  not  <^»1  Pole, 
take  his  high  office  till  the  morning  of  the  execution  of  his  prede- 
cessor.    He  was  elected  and  confirmed  by  bulls  firom  Rome  in  the 
ancient  form. 

The  statute  was  revived  m  the  1st  of  Elizabeth,  and  it  is  im-  1  Eiii.c  1. 
portant  to  call  your  lord8hii)s*  attention  to  a  single  word  in  that  act 

Mr.  Justice  Colebidoe.  Do  you  mean,  the  statute  of  Edward 
was  revived? 

The  Attorney  General  No:  the  statute  of  Henry  8.  It  was 
revived  in  words  by  Elizabeth ;  and  I  only  refer  to  it  to  show  that 
its  object  was  not  only  to  point  out  the  mode  of  election,  but  to 
keep  up  the  prerogative  and  pre-eminence  of  the  crown.  "  May  it 
therefore  please  your  highness,  for  the  repressing  of  the  said 
usurped  foreign  power,  and  the  restoring  of  the  rights,  jurisdictions, 
and  pre-eminences  appertaining  to  the  imperial  crown  of  this  your 
realm,"  to  revive  this  act,  among  other  things  (^).  It  is  therefore 
put  upon  the  express  ground  of  prerogative ;  not  simply  for  pointing 
out  the  mode  of  election  or  nomination,  but  to  revive  the  spiritual 
pre-eminence  of  the  crown,  as  the  head  of  the  church,  with  all  the 
authority  which  formerly  was  usuri>ed  by  the  Pope,  of  judging  of 
the  fitness  of  the  party,  and  sanctioning  the  election.  It  was, 
therefore,  for  the  purpose  of  reviving  the  pre-eminence  of  the 
crown  in  this  realm,  that  the  statute  of  Henry  8  was  revived. 

But,  my  lords,  in  order  that  the  matter  may  not  seem  to  have  2£lic.  (Ir.)f 
passed  loosely  in  statement  or  discussion,  the  statute  of  Edward  6  °'  ^- 


i 


/)  Hiat.  Reform,  vol.  2,  p.  614  (Oxf.  cd.  of  1816). 
\g)  1  Eliz.  c.  1,  9.  3. 
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is  repeated  in  the  reign  of  Elizabeth,  in  an  Irish  statute,  the  2nd 
of  Elizabeth,  c.  4,  in  the  Irish  Statutes.  "  Forasmuch  as  the  elec- 
tions of  the  archbishops  and  bishops  by  deans  and  chapters  within 
the  queen*s  majesty*s  realm  of  Ireland  at  this  present  time,  be  as 
well  to  the  long  delay  as  to  the  great  costs  and  charps  of  such 
persons  as  the  queen's  majesty  giveth  any  archbishoprick  or  bishop- 
rick  unto :  and  whereas  the  said  elections  be  in  very  deed  no  elec- 
tions, but  only  by  a  writ  of  Congk  ddxre  have  colours,  shadows,  or 
pretences  of  elections,  serving  nevertheless  to  no  purpose,  and 
seeming  also  derogatory  and  prejudicial  to  the  queen's  prerogative 
royal,  to  whom  only  appertaineth  the  collation  and  gift  of  all  arch- 
bishopricks  and  bisuiopricks,  and  sufiragan  bishops,  within  this  her 
highness's  realm:  for  a  due  reformation  hereof,  be  it  therefore 
enacted  by  the  queen's  highness,  with  the  assent  of  the  lords  spi- 
ritual and  temporal,  and  the  commons  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  nenceforth 
no  such  Cmye  JCelire  be  granted,"  but  the  oueen  is  to  appoipt  by 
letters  patent.  And  from  that  time  the  bisnopricks  have  in  prac- 
tice, in  Ireland,  been  donative,  and  at  this  day  are  donative ;  and 
your  lordships  will  recollect,  in  the  case  I  mentioned  from  Cfroke 
James  {h)y  it  was  said,  that,  before  that  act,  and  notwithstanding 
the  statute  of  Hen.  8,  as  even*  at  this  day,  all  bishopricks  are 
donative. 

Now  such,  my  lords,  is  the  true  construction  of  the  statute  of 
Hen.  8 ;  and  such  is  the  legislative  declaration  of  the  meaning  of 
that  act  of  parliament,  that  it  is  a  mere  shadow  and  pretence, 
derogatory  to  the  king's  prerogative,  and  costly  to  the  parties 
elected. 

Now  let  us  see  if  there  are  any  authorities  in  this  country  upon 
that  subject  Your  lordships  will  find  some  very  leamedT  notes 
upon  this  subject,  in  Butler  and  Hargrave^s  Edition  of  Coke  upon 
Littleton^  in  treating  of  the  statute  of  Hen.  8,  and  likewise  discussing 
the  mode  of  appointing  to  ancient  deaneries  where  there  is  no  statute. 
In  the  note  215,  p.  134  a,  which  is  a  note  to  the  passage  I  read 
before  (i),  it  is  said, ''  notwithstanding  the  repeal  of  the  I  Edw.  6, 
the  election  of  bishops  is,  as  that  statute  emphatically  expresses  it, 
mere  shadow^  colour^  and  pretenceJ* 

Mr.  Justice  CoLEiin)GE.  Is  that  before  Hargrove  s  note  begins  ? 
Is  it  Hargrav^s  note  or  Butler^s  note  ? 

The  Attorney  General     It  is  Hargrave's  note. 

Lord  Denman.  Yes,  it  was  discussed  very  much  in  the  case  of 
the  Dean  of  Exeter  Ij). 

The  Attorney  General  *'But  notwithstanding  the  repeal  of  the 
1  Edw.  6,  the  election  of  bishops  is,  as  that  statute  emphatically 
expresses  it,  mere  shadow^  colour^  and  pretence;  for  by  the  25th  of 
Hen.  8,  if  they  do  not  elect  the  person  recommended  by  the  kins^'s 
letter  missive,  which  accompanies  his  Cong6  delire,  they  incur  Uxe 


(A)  O'Brian  o.  Emyan,  Cro.  Jac. 
652;  suproyp,  131. 

(i)  Supra,  p.  126.    ^ 

If)  See  lleg.  o.  The  Chapter  of 
Ezeters  12  Ad.  &  £11.  512;   which 


restdted  in  the  passing  of  the  act  of 
2  &  3  Vict  c.  14,  ("an  Act  for  re- 
moving doubts  as  to  the  appointment 
of  a  Dean  of  Exeter,  or  oi  an/  other 
Cathedral  Church.") 
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penalties  of  a  pr^Bmunire,     See  s;  7.     There  is  no  such  statute  now  Regina  v.  The 
in  force,   in  respect  to  deaneries,  which  we  have  observed  in  a   -^^*>»hopof 

former  note  ;  and  yet  the  election  to  the  old  deaneries  is  in  practice    ^  ^^' 

controlled  by  the  king's  letter  missive,  as  much  as  the  election  to  The  Attorney 
bishopricks-      And  then  he  refers  to  a  note  (A)  which  is  to  be  found  ^J^^* "' 
in  page  95  a  (in  the  chapter  of  Frankalmoigne)  upon  ancient  deane- 
ries ;  which  is  important^  as  showing,  from  precedent  and  from  the 
authorities  which  are  there  collected,  that  by  the  king's  prerogative  Crown's  rigbt 
though,  there. is  no  statute  applicable  to  the  appointment  of  deans,  oftppointment 
like  that  which  in  bishops'  cases  controls  the  election  by  the  letter  detmrnieL 
missive,  yet  the  crown  has,  as  of  prerogative,  the  appointment  to  all 
ancient  deaneries;  and  though  tnere  is  a  form  oi  election,  it  is  a 
mere  form,  and  the  crown  actually  appoints:  showing,  therefore, 
most  strongly,  that  even  according  to  the  ancient  law  of  this  realm 
(and  we  are  now,  upon  this  most  important  matter,  speculating 
without  the  slightest  means  of  leading  us  to  a  just  conclusion,  as  to 
what  was  the  ancient  law  and  practice  of  this  country,  with  respect 
to  bishops)  the  crown  had  then,  as  it  has  now,  in  the  case  of  deane- 
ries, where  there  is  no  act  of  parliament  to  control  the  election,  the 
absolute  appointment  to  the  vacant  deanery.     It  is  said  by  the  old 
authorities  to  be  so.     We  find,  historically,  many  assertions  of  that 
right.     We  find,  even  to  this  day,  that  deanenes,  which  are  not 
affected  by  the  statute  at  all,  are  in  the  absolute  direction  of  the 
crown.     And   I   want  to  know  now,   if  there   were  no  statute, 
whether  this  court,  a  court  of  common  law,  is  to  go  blind-fold,  as  it 
must,  into  the  canon  law  of  this  country,  and  to  find  out — and  that 
so  clearly  and  distinctly,  that  it  can  interfere  by  mandamus, — any 
law  which,  before  this  statute,  gave  the  right  of  canonical  election  of 
bishops  in  this  country.     There  is  no  such  law  that  I  am  aware  of. 

In  the  same  way,  your  lordships  will  find  that  in  the  same  book 
to  which  I  have  referred  (^  p.  127,  Ayliffe  talks  of  the  election  of  Aylifie. 
bishops.  In  the  part  previously  referred  to,  he  treats  of  canonical 
elections,  generally;  canonical  elections  of  various  persons:  and 
there  he  speaks  in  the  passage  to  which  my  learned  fiiend  has 
referred  (m),  bonrowing  from  Lancelottus  and  others,  about  the  mode 
of  citing  people  and  so  on.  In  bishops'  elections,  at  p.  127,  he  does 
nothing  of  the  sort  He  says,  **  The  parliament  in  Hen.  the  8th's  time 
passed  an  act,"  and  he  gives  an  abstract  of  it ;  and  they  proceeded 
.  to  their  election,  **  which  is  done  after  this  manner,  viz.  the  dean  and 
chapter  having  made  their  election,  must  certify  it  to  the  king ....  and 
then  the  king  gives  his  royal  assent,  under  the  great  seal,  directed  to 
the  archbishop,  commanding  him  to  confirm  and  consecrate  the 
bishop  thus  elected.  And  the  archbishop  subscribes  it,  viz.  Fiat 
canfirmatio;  and  grants  a  commission  to  his  Vicar  General,  to  per- 
form all  acts  requisite  to  that  purpose.  Thereupon  the  Vicar 
General  issues  forth  a  citation  to  summon  all  persons  who  oppose 
this  election,  to  appear,  &c.,  which  citation  is  affixed  by  an  oflBcer  of 
the  Arches  on  the  door  of  Bow  Church,  and  he  makes  three  procla- 
mations for  the  opposers,  &&,  to  appear;  after  the  same  officer 
certifies  what  he  has  done  to  the  Vicar  General;  and  no  person 

(k)  Hagr.  XL  4,  95  8,  (105).  (Q  Supra,  p.  130.         (m)  SuprOy  p.  114. 
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Regina  o.  The  appearing,  &€.»  at  the  time  and  place  appointed,  &C.9  the  proctor 

-^^^"^®P°^   for  the  dean  and  chapter  exhibits  the  royal  assent,  and  the  arch- 

^  ^^'    bishop's  commission  directed  to  his  Vicar  General,  which  are  both 

The  Attorney    read,  and  then  accepted  by  him.     Afterwards  the  proctor  exhibits 

gument.*  ^*     ^^^  p'oxy  from  the  dean  and  chapter,  and  presents  the  new  elected 

bishop  to  the  Vicar  General,  returns  the  citation,  and  desires  that 

three   proclamations  may  be   made  for  the  opposers  to  appear: 

which  being  done,  and  none  appearing,  he  desux^s  that  they  may 

proceed  to  confirmation  in  pcenam  cantumacuBJ**    And  so  he  treats 

It     But,  in  another  part  of  his  work  (n),  when  talking  of  canonical 

election,  he  goes  through  the  various  modes  in  which  it  was  to  be 

done.     He  treats  confirmation  as  a  mere  matter  of  form :  no  person 

appearing,  terms  are  immediately  assigned  for  doing  the  act,  which, 

it  the  parties  were  to  come  in  and  appear  and  be  neard,  would  be 

utterly  impossible. 

.Gihsoii.  In  the  same  way  yoiu*  lordships  will  find  that  Gibson^  a  very 

learned  author,  in  treating  of  the  matter,  thus  points  out  his  view 
of  the  statute.  He  gives  the  statute  at  length,  in  his  Codex^  vu\09\ 
and,  in  a  note  to  the  words,  '^a  letter  missive,"  he  says:  ''This  is 
wholly  new ;  and  the  language  of  it  being  thus, '  We  have  been 
pleased  by  these  our  letters  patents  to  name  and  recommend  him 
unto  you,  to  be  elected  and  chosen/  the  only  choice  the  electors  have^ 
(and  he  italicizes  the  word  *  choice^)  ''under  this  restraint,  is,  whether 
they  will  obey  the  king  or  incur  a  pr<Bmunvre.^  That  is  therefore 
what  Gibson  says  about  it;  and  then  he  says,  on  the  words  "in  due 
form:"  "The  election,  firom  beginning  to  end,  proceeds,  seendngly^ 
upon  the  Congi  d€Ure^  (and  the  word  **  seemingly^  is  in  italics) 
"  without  any  appearance  of  restraint  fi:x)m  the  letters  missive,  and 
in  the  same  manner,  as  if  there  were  no  such  restraint ;  and  the  only 
circumstance  remarkable  in  it,  is,  the  solemn  declaring  of  the  person 
elected,  to  the  clergy  and  people,  assembled  in  the  church ;  wherein 
We  see  the  Jbotsteps  of  the  more  ancient  way  of  electiujK,  and  of  the 
part  which  they  had  in  the  election."  Clearly  theremre  showing, 
that  his  notion  was,  that  the  whole  thing  was  seemingly  an  election, 
to  keep  up  and  preserve  the  same  forms,  for  the  satisfaction  of  the 
scruples  of  weak  minds;  keeping  up  the  footsteps  of  the  ancient 
mode  of  election,  and  having  things  seemingly  to  proceed  upon  the 
Conge  cPelire^  though  in  truth  the  whole  proceeding  is  a  matter  of 
positive  form,  and  they  have  only  to  choose  the  person  named  by 
the  king,  or  incur  a  prcsmunire. 

Then  he  proceeds  to  the  confirmation,  the  method  and  order  of 
which,  he  says,  is  so  and  so ;  and  theti  he  points  out  different  things. 
The  letters  patent  are  produced,  the  citation  is  made  against  all 
opposers  of  the  confirmation,  "  as  well  to  notify  the  day  of  confir- 
mation, as  to  cite  *omnes  et  singulos  oppositoresy^ — (and  then  he 
gives  the  exact  words  from  Lancellotus — )  "to  appear  on  that  day: 
according  to  the  direction  of  the  ancient  canon  law,  where  it  makes 
all  confirmations  void,  that  are  performed,  nulUs  vocatis  et  non 
discusso  negotio''  Does  my  learned  friend  mean,  fi*om  what  is  said 
here,  to  contend,  that  if  there  is  no  discussion  and  no  citation,  the 

(n)  P.  240. 
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confirmation  made  by  the  archbishop  will  be  void?    He  must  say  Regina  o.  The 
8Q.     He  cannot  stir,  without  satisfying  the  court  that  this  confirma-   Archbishop  of 
tion  is  absolutely  void,  and  that  the  proceeding  is  invalid  without  it.     Canterbury, 
He  then  adds:  **  Vocationem  autem  htgusmodi  nominatim,  vbi  est  The  Attorney 
coekctus,  vel  apparet  oppositarJ*   There  can  be  nothing  of  the  sort,  as  Genenl's  ar- 
to  the  election,  for  it  is  absolute.     Then  there  is  the  first  schedule ;  S^™^^* 
and  then  the  summary  petition,  which  ^^  is  the  petition  of  the  proctor 
that  the  bishop  elect  may  be  confirmed,  upon  his  alleging  and 
proving  the  regularity  of  the  election,  and  the  merits  of  the  person 
electecr — (1  beg  your  lordships*  attention  to  this):  ^^ which  he  does 
in  nine  articles  f  and  he  sets  them  out     ^^  All  which  articles  con- 
clude with  a  petition,  that,'in  pursuance  of  the  premises,  confirmation, 
&C.  may  be  aecreed.     Then  the  Summaria  Petitio  is  admitted,  and 
the  court  decrees  to  proceed  summarie  et  de  pianos  and  assign  him  a 
term  ad  statim  to  prove  the  particular  matters  contained  in  the 

Eitition."    Now  comes  the  point     How  does  he  prove  them?  Mode  of  proof 
oes  he  enter  into  evidence  on   the  subject?    Notning   of  the  «*cll^«™ 
kind: — "for  proof  of  which,  he  exhibits  the  process  of  the  election  E^ry!  ^** 
made  by  the  dean  and  chapter,  the  consent  of  the  archbishop,  and 
the  royal  assent"     Therefore  he  produces  those  documents  as 
conclusive  evidence  of  eveiy  thing  having  been  done;  both  that  he 
is  fit  in  person,  that  the  election  is  good,  and  every  thing  as  it 
should  be;  against  which  there  can  be  no  appeal.     And  then  there 
is  the  reason  why,  possibly,  the  form  is  observed,  and  that  which  may 
give  vitality  to  the  form,  and  still  save  all  objection:  the  proctor  of 
the  dean  and  chapter,  not  the  proctor  of  the  bishop,  but  the  proctor 
of  the  dean  and  chapter,  judicially  presents  Dr.  Hampden  to  the 
archbishop,   thus  precluding,  by  that  solemn  proceeding,  every 
opposition. 

My  learned  fiiend  says  that  all  these  matters  are  mentioned  in 
Gibson^BB  being  requisite.  They  are  required  as  matter  of  form;  but 
the  proof  that  they  have  been  observed  shows  the  absurdity,  I  was 
going  to  say,  of  so  requiring  them.  How  is  it  proved  ?  It  is  proved  in 
the  mode  pointed  out  in  toe  statute.  The  process  of  the  dection  is 
proved  by  the  certificate.  The  signification  of  the  queen's  pleasure 
is  proof  of  the  fitness  of  the  elect  The  matter  is  done  immediately, 
ad  statim  ;  which  is  inconsistent  with  any  thing  like  discussion.  And 
then  of  course  the  whole  thing  is  concluded  by  the  production  of 
the  document,  which  the  statute  makes  binding,  in  terms,  and  in 
substance,  upon  all  parties. 

Now  what  are  the  authorities  which  my  learned  fiiend  has  men- 
tioned on  the  other  side?  He  has  discovered, — having  had,  to 
assist  him,  the  great  industry  and  learning  of  my  learned  firiends,  who 
at  all  events  do  not  come  new,  as  we  do,  to  this  matter, — some  cases 
which  he  has  cited :  the  case  of  Parhery  to  be  found  in  Strype^sLife  Case  of  Arch- 
of  Parker,  and  in  Burnet  {o\  What  was  that  case  ?  Parker  had  the  biahop  Parker, 
greatest  objection  to  fiU  the  office  of  archbishop.  He  had  remonstrated 
over  and  over  again.  (He  succeeded  Cardinal  Pole,  as  your  lordships 
recollect,  in  the  1st  of  Elizabeth.)    He  was  elected  in  a  way  whicn, 

(o)  Strype*B  Life  of  Parker,  Book  1,      Hist  Beform.  vol.  2,  pp.  6S1,  720 
cb.  S,  p.  34  (foL  ed.  of  1711) ;  Burnet,      (Ozf.  e<L  of  1816)  ;  npro,  pp.  43,  56. 
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I  think,  then  was  unusual,  but  happily  now  does  not  prevail,  because 
it  might  cause  a  discussion.  A  Conge  JCelire  went  to  the  chapter  of 
Canterbury ;  there  was  no  letter  missive  at  all :  the  thing  was  just 
in  a  state  of  transition,  from  the  ancient  to  the  modem  mode. 
There  was  a  practice  then,  by  concordat  or  arrangement,  of  dele- 
gating the  authority  of  the  chapter  to  an  individual.  The  case  is 
not  applicable  to  tne  present,  as  the  chapter  allowed  the  dean  to 
elect  wnomsoever  he  thought  fit  The  dean  did  not  elect  himself,  but 
he  elected  Parker.  The  letters  patent  to  confirm  went  to  three 
bishops  by  name ;  they  were  bishops  of  the  Roman  Catholic  religion. 
It  was  hoped,  not  only  that  thev  would  confirm,  but  that  they  would 
conform ;  and  it  was  not  intended  that  there  should  be  any  inter- 
ference with  what  was  then  of  great  importance,  that  the  bishop 
should  go  with  the  spirit  of  the  times,  and  conform  to  the  established 
religion.  They  refused  to  confirm ;  and  the  result  was,  that  other 
parties  were  named,  who  were  bishops  elect;  and  before  those 
persons  (not  being  bishops),  certain  discussions  were  entered  into ; 
the  election  in  truth  being  an  election  under  no  statute,  with  no 
letters  missive,  being  pardy  an  election  under  the  old  system,  and 
partly  under  the  new  system.  The  prerogative  of  the  crown  was 
controlled ;  there  were  no  letters  missive,  and  the  parties  entered 
into  those  discussions.  But  it  is  enough  to  say,  with  a  very 
eminent  person  (/?),  that  little  weight  can  be  given  to  a  prece- 
dent of  times  like  those ;  still  less,  when  all  we  can  gather  of  the 
case  is  from  the  biography  of  the  party.  What  the  nice  and  difficult 
questions  and  matters  of  law  were,  was  not  apparent  to  the  party 
treating  on  the  subject,  and  is  not  noticed  in  the  work  under  discus- 
sion. It  is  plain,  if  it  be  pressed  to  the  full,  it  is  no  authority ; 
because  there,  if  the  statute  of  Hen.  8  was  in  full  force,  they  clearly 
could  not  examine  into  the  process  of  the  election :  yet,  according 
to  some  people,  it  is  supposed  that  these  bishops  did  enter  into 
the  process  of  election,  and  consider  whether  it  was  right  for  the 
electors  to  delegate  to  the  dean  the  power  of  that  election.  By  the 
act  of  parliament,  they  clearly  are  stopped  from  that  It  is,  in  truth, 
no  precedent  or  authority ;  tor  we  have  no  means  of  entering  into 
the  minute  details,  the  examination  of  which  could  only  make  it  an 
authority. 

I  will  now  beg  leave  to  refer  your  lordships  to  BurrCs  Ecclesiastical 
Law^  which  gives  a  passage  firom  ColUer^s  Church  History^  and  which 
my  learned  frend  mentioned  in  moving  for  this  rule  (^).  Now  I  do 
not  dispute  the  hish  authoritv  of  Dr.  Rives  mentioned  there ;  he 
was  not  a  judge  of  me  court ;  he  was  not  the  Vicar  General ;  he  was 
a  deputy,  I  think,  for  the  bishop, — he  was  a  surrogate.  The  case  is 
really  no  authority  upon  the  subject  It  is  mentioned  at  page  207, 
extracted  from  Collier's  Ecclesiastical  History.  '^Soon  after  the 
recess  of  parliament.  Bishop  Laud  was  translated  from  Bath  and 
Wells  to  London,  and  Mountaffue  promoted  to  the  see  of  Chichestor." 
Mountague  was  a  man  greatly  obnoxious  to  the  parliament ;  they 
voted  him  all  sorts  of  things,  and  they  were  greatly  surprised,  one 
fine  morning,  to  find  he  was  appointed  Bishop  of  Chichester ;  upon 


(p)  Dr.  Lushington,  auprOf  p.  60. 


(q)  Svproj  p.  101. 
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which,  two  persons  were  deputed  to  make  op|X)6]t]on;  one  Jones,  ReginR?*.  The 
a  bookseller,  was  one  of  them.     It  was  a  struggle  between  the  parlia-    Arth*>w|»opt>f 

ment  and  the  crown ;    and  upon  that  offer,  "  Dr.  Rives,  who  then  ury^ 

officiated  for  Brent,  the  Vicar  General,  disappointed  this  challenge.  The  Attorney 

For  Jones  had  made  some  material  omissions  in  the  manner^  and  not  ^„,^^*  *  ^^' 

offered  his  ol^ections  in  form  of  law,"  (this  is  the  historical  account  of 

it,)  ^particularly,  the  exceptions  were  neither  given  in  vnriting,  nor 

s^ea  by  an  advocate,  nor  presented  by  any  proctor  of  the  court :" 

Inis  is  the  way  the  histonan  records  that  matter;  he  is  wrong, 

because  the  rule  of  that  court,  like  this,  is,  that  any  person  may 

appear  for  himself,  as  a  party  promoting  a  matter,  without  a  proctor. 

However,  there  was  reason  for  the  objection  there  taken  by  the  court : 

Dr.  Rives  did  not  want  to  say  "  we  will  not  hear  you,**  and  so  bring 

himself  into  direct  contact  with  the  parliament,  then   contesting 

with  the  crown ;  but  if  he  could  give  any  colour  of  reason  for  not 

allowing  the  objection  to  Mountague,  he  would  do  so  ;  and  he  took 

that  objection : — "  particularly  the  exceptions  were  neither  given  in 

writing,  nor  signed  by  an  advocate,  nor  presented  by  any  proctor  of 

the  court    Upon  the  failure  of  these  circumstances,  the  confirmation 

went  on."    Tnere  stops  the  extract  from  CoJlier^s  History ;  but  then 

Dr.  Bum^  I  believe,  in  the  original  edition,  says,  '^  The  parliament, 

not  at  first  apprized  in  point  of  form,  were  dissatisfied  with  the 

conduct  of  the  Vicar  General,  and  inquired  into  the  behaviour  of  Dr. 

Rives  on  that  occasion.     Upon  which  it  hath  been  observed,  that 

Dr.  Rives,  a  most  eminent  civilian  and  canonist,  admitted  that  the 

opposition  was  good  and  valid,  had  it  been  legally  offered ;  and  that 

the  parliament  of  that  time  proceeded  upon  the  same  opinion.** 

Now  there  is  no  authority  for  that;  on  the  contrary,  in  searching 

the  parliamentary  history,  there  is  not  a  word  upon  the  subject.  The 

discussion  takes  place,  but  no  excuse  is  given  by  Dr.  Rives:  and  it 

is  simply  here  a  note  of  a  collector  or  compiler,  that  it  teas  said  that 

Dr.  Kives  so  said,  and  not  that  he  said  it  in  his  report  to  the 

House  of  Commons ;  but  if  he  had,  I  may  well  understand  he  might 

sajf  Do  not  lay  your  indignation  upon  me  in  this  matter;  if  the 

objection  had  been  regular,  I  would  nave  taken  it.      Would  that  be 

any  authority  under  circumstances  of  that  sort?    My  learned  friend 

says  there  were  no  troublous  times  then.     Why,  it  is  notorious,  as  a 

matter  of  history,  that  Mountague  was  a  party  greatly  obnoxious  to 

the  House  of  Commons,  and  that  they  had  deputed  a  persotl  to  stop 

his  confirmation,  if  he  could,  for  the  mere  purpose  ot  carrying  out 

their  views  of  dissatisfiiction  against  the  crown. 

-  But  we  are  talking  of  matters  of  authority.    Though  I  cannot 
take  the  statement  oi  Dr.  Bum  of  what  has  been  observed  (which  can 
be  found  nowhere),  I  think  I  mav  mention  to  your  lordships  without 
any  disrespect,  an  authority  which,  with  those  who  are  acquainted 
with  the  great  learning  of  the  author,  must  be  of  considerable  weight. 
I  refer  to  Sir  James  Marriott  (r),  who  was  Queen's  Advocate  in  1764,  Sir.  J.  Mar- 
and  who  was  afterwards  judge  in  the  Admindtv  Court.  I  have  before  jy^'oZ-^ttc- 
me  his  manuscript  Book  of  Practice^  and  collection  of  cases.     It  is  tiee, 
drawn  with  the  greatest  care,  after  access  to  books  not  now  found, 

(r)  Concerning  whom,  see  Dr.  Irving*8  **  Introduction  to  the  Study  of  the 
Civil  Law'*  (fourth  edition),  118. 
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I  think,  then  was  unusual,  but  happily  now  does  not  preva 
it  might  cause  a  discussion.     A  Conge  d'elire  went  to  the 
Canterbury;  there  was  no  letter  missive  at  all:  the  thii 
in  a  state  of  transition,  from  the  ancient  to  the    mc 
There  was  a  practice  then,  by  concordat  or  arrangem« 
gating  the  authority  of  the  chapter  to  an  individual, 
not  applicable  to  tne  present,  as  the  chapter  allowed 
elect  whomsoever  he  thought  fit    The  dean  did  not  elcc 
he  elected  Parker.     The  letters  patent  to  confirm 
bishops  by  name ;  they  were  bishops  of  the  Roman  Ca- 
It  was  hoped,  not  only  that  they  would  confirm,  but  t 
conform;  and  it  was  not  intended  that  there  shoulcl 
ference  with  what  was  then  of  great  importance,  ' 
should  go  with  the  spirit  of  the  times,  and  conform  t< 
religion.     They  refused  to  confirm;  and  the  result 
parties  were  named,  who  were  bishops  elect;   :. 
persons  (not  being  bishops),  certain  discussions  \^'' 
the  election  in  truth  being  an  election  under  ik 
letters  missive,  being  partly  an  election  under  tl 
partly  under  the  new  system.     The  prerogative 
controlled ;  there  were  no  letters  missive,  and  tl 
into   those  discussions.     But  it   is  enough   to 
eminent  person  (/?),  that  Uttle  weight  can  be 
dent  of  times  like  those ;  still  less,  when  all  w 
case  is  fix)m  the  biography  of  the  party.    What  i 
questions  and  matters  of  law  were,  was  not  a] 
treating  on  the  subject,  and  is  not  noticed  in  tl. 
sion.     it  is  plain,  if  it  be  pressed  to  the  ful' 
because  there,  if  the  statute  of  Hen.  8  was  in 
could  not  examine  into  the  process  of  the  eU 
to  some  people,  it  is  supposed  that  these  1 
the  process  of  election,  and  consider  whetli( 
electors  to  delegate  to  the  dean  the  power  of 
act  of  parliament,  they  clearly  are  stopped  fi 
no  precedent  or  authority ;  for  we  have  no 
the  minute  details,  the  examination  of  whi( 
authority. 

I  will  now  beg  leave  to  refer  your  lordsh^ 
Lawy  which  gives  a  passage  fix)m  CoUier^s  * 
my  learned  fi^nd  mentioned  in  moving  foi 
not  dispute  the  hish  authority  of  Dr.  K 
was  not  a  judge  of  the  court ;  he  was  not 
a  deputy,  I  think,  for  the  bishop, — he  w. 
really  no  authority  upon  the  subject     1 1 
extracted  finom  ColUer^s  Ecclesiastical  .■ 
recess  of  parliament.  Bishop  Laud  wa*- 
Wells  to  London,  and  Mountague  pronK 
Mountague  was  a  man  greatly  obnoxi 
voted  him  all  sorts  of  things,  and  the 
fine  morning,  to  find  he  was  n^pointec 


(/>)  Dr.  LushingtOD,  mpra^  p.  60. 
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Ragina  e.  The  which  were,  I  believe,  and  may  be  dow,  in  Trinity  Hall  Library, 
Arc*>^»Wo^  and  which  are  of  great  authority.  There  are  extracts,  in  his  own 
tnterbnry.  jj^ud writing,. of  various  matters  from  various  authors;  and,  under 
The  Attorney!  dtle  Confirmation,  I  find  this:  ^'  Confirmation  must  be  dispatched 
^mwiu  * ""  I  ^^^^  twenty  days,  otherwise  a  prtsmunire  is  incurred.  Tferefore, 
^  I  there  needs  no  citation  of  opposers,  nor  are  they  to  be  heard  if  they 

offer.  See  25  Hen.  8,  c.  20,  MS.  no.  6,  also  Eden's  Practical 
Obsenyaiiomy  Now  I  gather  from  other  parts  of  the  work,  that 
Dr.  EderCs  Practical  Observations  is  a  book  of  practice  in  the  eccle- 
siastical courts,  now  being  in  Trinity  Hall  Library.  I  wiU  band  up 
the  book  to  yoiur  lordships.  He  brings,  at  all  events,  his  hign 
^"^authority  to  bear  upon  the  subject,  filling  as  he  did  the  high  offices 
of  Queen's  Advocate  and  judge  of  the  Admiralty  Court;  and  he 
states,  after  his  researches,  his  views  of  the  necessity  of  citadon,  and 
of  hearing  opposers  if  they  shall  appear. 
Eftns  0.  My  lords,  the  only  other  case  mentioned  by  my  learned  friend  {r\ 

t^^t*u^n  ^^  *®  ^^*^  ot  Evans  v.  Ascuithe,  reported  in  Palmer,  457,  and 
thepreieoi^''  reported  likewise  in  Sir  WUUam  Jones,  in  Noy,  and  in  Latch.  The 
sulject.  question  was  this.     One  Thombury,  being  Dean  of  York,  and 

Bishop  of  liiroerick,  held  the  deanery  of  York  by  dispensation ;  he 
was  translated  to  the  bishoprick  of  Bristol;  and  a  lease  being 
signed  by  the  dean  and  chapter,  in  which  he  concurred,  between 
the  election,  under  the  Conge  JPeUre,  and  the  confirmation,  the 

Suestion  was,  whether  or  not  the  election  was  perfect,  so  that  the 
eed  was  inoperative,  he  being  not  a  proper  party.  There  was  no 
election.  (I  was  wrong  in  speakmg  of  an  election — there  was  no 
election — ^it  was  a  translation.)  The  matter  was  discussed  at  con- 
siderable length.  It  did  not  occur  to  any  one,  through  the  whole 
of  that  case,  to  consider  the  statute  of  Elizabeth  which  I  have  men- 
\C  tioned(«),  which  made  the  Bishoprick  of  Limerick  donative;  nor 
did  they  advert  to  the  fiust  of  Bnstol  being  of  new  creation ;  but 

Xthey  treated  the  whole  as  if  Bristol  were  of  ancient  creation.  In 
the  course  of  the  discussion,  Whiilock,  J.,  adverts  to  a  veiy  excellent 
work,  as  he  calls  it,  Lancebttus;  and  (not  for  the  purpose  of  giving 
any  judgment  in  diat  case,  or  collecting  any  autnonty  for  such  a 
judgment)  he  takes  various  statements  fix>m  the  canonists,  for  the 
purpose  of  ascertaining  when  the  election  was  perfect :  and  seeing 
from  Lancelottus  that  an  election,  according  to  the  canon  law,  is 
not  perfect  until  confirmation,  and  that,  as  AyUffe  pronounces  it, 
election  and  confirmation  are  but  one,  he  historically  illustrates  his 
judgment  by  reference  to  that  work ;  and  then  this  passage  occurs : 
'<  And  it  was  aereed  by  all  the  judges,  that  by  the  election  only,  until 
confirmation,  tne  bishop  had  nothing  in  him,  either  in  the  case  of 
translation,  or  in  that  of  creation... .The  name  is  not  changed  in 
the  case  of  creation  until  consecration,  but  the  name  is  not  changed 
by  confirmation."  According  to  the  old  law,  when  an  election 
took  place,  and  it  was  confirmed,  the  name  was  changed.  It  is  not 
so  now,  because  the  act  says,  that  by  the  election  the  name  shall  be 
changed :  the  election,  it  is  declared,  shall  stand  good  to  all  intents 
and  purposes,  and  the  party  shall  take  the  name  upon  his  election ; 
whereas,  under  the  ancient  law^  until  the  confirmation,  says  Whit- 

(r)  Suprti,  p.  107.  (s)  2  Eliz.  c.  4  (Ir.),  supra,  p.  189. 
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focA,  the  name  did  not  change.     That  is  a  most  important  deduct-  Reginn  r.  The 
ion  from  this  case,  in  favour  of  the  view  which  I  tate.     The  name    ^^fj^bu^^^ 

is  not  changed,  it  is  there  said,  until  confirmation,  and  it  is  as  much - 

as  to  say,  the  party  is  tanquam  embryo  in  t<^o,and  until  confirmation  J^®  Attorney 
he  can  be  vouched;  and  for  this  reason  it  is,  namely,  that  before  g,|^ent.' 
confirmation  there  is  a  citation  of  opposers  made  to  this  day.  That 
is  the  passage  to  which  my  learned  friend  referred.  That  passage 
is,  in  truth,  an  historical  illustration  of  ^F%t^focAV  argument,  gather- 
ing it  from  the  practice  under  the  old  canon  law;  as  deduced  from 
the  treatise  oi  iancelottus^  which,  he  states,  is  a  very  excellent  book. 
He  is  wrong  if  he  constnies  it  in  reference  to  the  statute ;  because 
the  statute  says,  upon  election  the  name  shall  be  changed,  and 
fFkitlack  says,  it  shall  be  changed  upon  confirmation.  I  apprehend, 
therefore,  what  he  says,  is  no  authority  of  any  value  upon  this  sub- 
ject It  is,  in  truth,  nothing  but  an  (Aiter  dictum^  because  the 
question  did  not  arise  in  the  case  before  him.  It  is  not  assented  to 
by  the  rest  of  the  judges.  It  is  not  found  in  the  other  reports. 
And  in  truth,  it  is  argued,  as  I  have  before  said,  having  regard  to 
the  ancient  mode  of  confirmation  and  election,  for  the  purpose  of 
ascertaining,  not  how  confirmation  should  take  place,  but  when  the 
election  is  perfect  He  says ;  as,  by  the  canon  law,  the  man  did  not 
change  his  name  until  confirmation,  so  here,  though  it  be  but  a 
nominal  election,  until  confirmation  it  is  not  perfect  I  apprehend, 
upon  a  consideration  of  it,  that  case,  which  is  the  only  case,  can  be 
deemed  no  authority. 

It  is  true,  I  think,  that  in  Salkeld  (f),  there  is  a  kind  of  digest  on  Salkcld. 
the  subject;  it  is  a  mere  deduction,  however,  from  other  cases, 
and  cannot  be  relied  upon  on  one  side  or  the  other.     There  is  no 
decision  reported  in  SalheUL 

I  have-gone  through,  therefore,  my  lords,  what  I  believe  is  a  clear 
and  decisive  ailment  against  this  application  for  a  mandamus.     I 
have  endeavoured  to  point  out  to  your  lordships,  shortly,  what  was 
the  ancient  form  of  canonical  election  and  confirmation.     I  have 
shown,  and  I  wish  to  impress  it  strongly  upon  the  court,  that  various 
things, were  reouired  in  that  election;  among  them,  the  form  of  the 
election,  and,  ii  you  like,  the  qualification  of  the  party.    The  act  of  Inconsistoncy 
parliament  of  Efen.  8,  however,  has  deprived  the  confirming  party  SjP'^f^^f 
of  the  power  of  investigating  most  oi  these  things.     If  the  form  ^  Iid^form 
be  substance,  it   is  substance  as  to  the  whole,  I  admit.     K  the  untltered, 
form  had  been  altered  to  meet  the  circumstances  of  the  case;  if  it  ttnlesaamcre 
had  been  applied  to  other  things  which  it  might  be  requisite  to 
prove,  such  as  identity,  and  so  on ;  I  admit  there  might  have  been 
somediing  in  the  argument   But  the  whole  of  the  form  is  preserved. 
The  Apparitor  cites  everybody,  for  the  purpose  of  entering  into 
eveiT  one  of  the  questions ;  whereas,  upon  the  loosest  construction 
of  tne  statute,  parties  are  prevented  entering  into  any  of  them. 
And  'I  apprehend,  when  the  court  looks  into  the  nature  of  this 
objection,  seeing  that  no  mandamus  will  be  granted  by  your  lord- 
ships to  enter  into  an  inquiry  which  can  result  in  no  kind  of  utility, 
the  court  veill  think  that  the  statute  in  its  construction  is  decisive 
as  to  this  application. 

(0  3  Salk.  72. 
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But  my  learned  friend  says,  and  says  with  some  apparent  truth, 
if  these  are  mere  idle  forms,  why  are  they  persisted  in?  Why  do 
you  call  upon  these  parties  to  appear  ?  Why  do  you  go  through 
the  form  of  pronouncing  them  contumacious  for  not  appearing? 
My  lonls,  the  word  contumacious  is  the  foundation  of  every  judgment 
which  is  given  in  the  spiritual  courts.  They  are  contumacious  if 
they  appear  and  do  not  shew  a  good  ground.  They  are  contumar 
cious  if  they  do  not  appear.  But  it  is  enough  for  me  to  say  that 
the  act  of  parliament,  which  states  how  bishops  are  to  be  ma^  and 
created,  eitner,  omitting  the  word  *'  confirm,"  requires  no  such  form 
at  all,  or  else  permits  it  as  a  form,  and  a  form  only;  and  it  is  not 
because  the  church,  or  those  who  administer  the  spintual  jurisdiction 
of  the  church,  have  persisted  in  preserving  the  form,  that  therefore 
substance  is  to  be  given  to  what  was  never  intended  to  possess  it. 

There  are  many  analogous  cases  which  may  be  mentioned.  The 
form  of  the  most  solemn  observance  in  this  country  requires  that 
the  whole  world  shall  be  challenged  in  defence  of  the  dignity  and 
right  of  her  majesty  to  the  crown.  If  the  challenge  were  accepted, 
would  your  lordships  grant  a  mandamus  to  the  lora  high  steward  to 
fight  it  out?  In  the  creation  ofyour  lordships,  it  is  a  qualification 
that  you  should  come  from  the  Court  of  Common  Pleas.  But  the 
crown  is  the  judge  of  the  qualifications  for  the  bench,  as  of  the 
fitness  of  persons  to  fill  the  office  of  a  bishop ;  and  is  that  less  the 
case,  because  custom  prescribes  that  your  lordships  should  first  be 
made  Serjeants?  Again,  what  can  be  so  absurd  as  the  ordinary 
course  of  ^'  colour'*  m  pleading  ?  But  would  it  be  tolerated  that 
parties  should  be  allowed  to  traverse  the  colour,  because  it  is  the 
mode  resorted  to  in  order  to  obtain  substantial  justice  ? 

I  can  well  understand  why,  though  the  act  did  not  point  it  out, 
those  who  were  interested  in  the  election  of  bishops  shoulc^preserve 
this  form.  Though  protesting  against  the  errors  of  Rome,  there 
was  in  that  day,  as  in  this,  an  anxious  desire  to  perpetuate  a  reve- 
rence for  the  establishment  through  which  the  Apostolical  descent  of 
the  heads  of  the  church  was  to  be  traced ;  and  it  is  not  impossible, 
that  those  who  yielded  to  the  scruples  of  weak  consciences  in  a 
more  solemn  matter,  may  have  preserved  the  form,  for  the  purpose 
of  preserving  the  historic  proof  of  that  Apostolic  connexion,  witnout 
intending  that  that  which  was  mere  form  should  possess  any  sub- 
stance that  could  at  all  interfere  with  the  prerogative  of  the  crown. 
It  is  not  for  me,  however,  nor  am  I  bound  to  present  any  reason  to 
your  lordships  for  that  form  having  been  preserved,  or  to  show  why, 
being  but  a  shadow,  it  has  been  retained,  if  I  have  satisfied  the 
court,  as  I  trust  I  have,  upon  the  true  construction  of  the  statute, 
that  the  archbishop,  when  required  to  confirm,  under  a  penalty 
which  is  tremendous,  has  no  right  to  enter,  and  cannot  enter,  into 
an  inquiry  which,  even  if  it  be  availing  can  nevertheless  have  no 
operation  upon  the  election  which  is  said  to  be  good  and  binding 
to  all  intents  and  purposes ;  an  inquiry,  which  can  only  have  tlie 
effect  of  leaving  the  spiritualities  of  the  see  unadministered;  the 
temporalities  being  in  tne  bishop,  till  his  death,  without  the  }K)wcr 
of  impeachment,  because  the  crown,  as  the  head  of  the  church,  is 
to  be  the  judge  of  his  fitness,  (its  minister  taking  the  responsibility) 
and  commands  the  archbishop  to  do,  I  apprehend,  a  ministerial  act. 
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I  fear  I  have  troubled  your  lordships  at  too  great  length  upon  Reginav.  The 
this  first  point.     I  will  proceed  now  to  point  out  to  your  lordships   ^l^!^^j^^ 

objections  which,  I  apprehend,  are  conclusive,  without  speculating  ^^^' 

upon  this  matter, — ^though  I  am  interested,  standing  here  as  the  J^  Attorney 

Attomev  General,  in  having  the*  decision  of  your  lordships  upon  gJJ^.'"^" 

the  unaoubted  prerogative   of  the  crown — objections,  which  are 

decisive  against  this  motion,  even  if  that  other  objection  did  not 

exist.     In  the  first  place,  I  take  it  to  be  a  well  known  rule,  that  if 

the  court  of  the  archbishop  be  a  court  of  competent  jurisdiction,  the  MaQdunut 

Queen's  Bench  will  crant  no  mandamus,  although  it  will  grant  a  ^^^  "* 

prohibition  if  the  archbishop's  court  exceed  its  jurisdiction.     Ad-  purely  ecdesi- 

mitting  the  qualification,  that  where  the  matter  under  discussion  astical  cogni- 

involves  a  temporal  right,  as  well  as  a  question  of  ecclesiastical  ■*"®®' 

cognizance,  there,  and  there  only,  this  court  viill  interfere;  still, 

where  the  matter  is  peculiarly  of  ecclesiastical  cognizance,  this  court 

has  no  more  right  to  visit  by  mandamus  a  court  acting  within  the 

limit  of  its  own  jurisdiction,  and  in  that  respect  co-ordinate  with  this 

court,  than  it  has  to  grant  a  mandamus  to  the  Vice  Chancellor. 

Lord  Denman.  The  ground  upon  which  it  was  stated  by  Sir 
FitzToy  KeUy  that  he  moved  for  this  mandamus,  and  the  ground 
upon  which  the  court  wished  to  have  the  case  aigued,  that  the 
matter  mi^ht  be  considered,  was,  the  assumption  that  the  confirma- 
tion was  altogether  void  without  this  part  of  it,  and  that  therefore 
the  matter  was  left  imperfect  by  the  queen's  officer,  whose  duty  it 
was  to  make  the  matter  perfect  And,  upon  this  subject,  it  has 
occurred  to  me  to  ask  whether,  if  the  arcnbishop  had  refused  to 
proceed  to  confirmation,  you  would  say,  on  the  part  of  the  crown, 
a  mandamus  would  not  lie  to  compel  him  ? 

The  Attorney  General    I  say  it  would  iMt  certainly.     I  am  not        > 
here,  however,  to  argue  that  point     The  statute  has  pointed  out  a 
remedy. 

Lord  Denman.    Aprcemuniref 

The  Attorney  General  Yes,  a  priBtmmire;  that  is  the  punish- 
ment 

Mr.  Justice  Coleridoe.  That  would  be  met  by  many  decisions. 
Tliat  would  punish  the  par^,  but  would  not  give  a  remedy. 

The  Attorney  General  1  apprehend,  though  I  am  not  bound  to 
ai^e  that  question,  that  there  is  a  great  distinction.  Assuming  I 
am  right  in  my  view  of  the  act  of  parliament,  that  it  is  a  mere 
ministerial  act,  a  mandamus  will  lie  to  an  officer  to  do  a  mere 
ministerial  act 

Lord  Denman.  Will  it  not  apply  if  a  judge  refuse  to  undertake 
a  judicial  duty  ?  In  the  other  alternative,  if  it  is  a  ministerial  act, 
you  do  not  deny  it ;  but,  if  it  be  judicial,  are  we  not  constantly 
doing  it? 

The  Attorney  General  I  am  not  aware  of  any  such  case,  unless 
it  be  in  a  teniporal  matter.  There  are  cases  in  the  ecclesiastical 
courts  which  1  am  going  to  mention.  A  sinele  word«  however, 
upon  that  other  point  I  apprehend,  if  I  am  right  in  my  view  of 
the  case,  and  the  duty  is  merely  ministerial,  there  is  an  end  ot  me 
point ;  because  the  archbishop,  whether  he  hear  or  not  any  objection, 
IS  bound  to  do  it 
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cases  now  pending  uf  that  description.  Again,  in  the  admiralty 
courts,  in  a  question  of  prize,  could  any  one  say,  that  if  a  certain 
claim  were  rejected,  this  court  would  try  a  question  of  law,  which,  to 
this  court,  is  foreign  law,  to  be  gathered  from  books  of  authority,  of 
which  the  court  knows  nothing  r  Could  they,  by  mandamus,  enter 
into  that  question?  Clearly  not  Take  a  much  more  familiar 
case,*— of  commissioners  acting  under  a  commission  of  the  court  of 
exchequer,  in  the  condemnation  of  goods.  Case  after  case  has 
occurred  upon  the  subject,  where  goods  have  been  condemned 
improperiy.  The  condenmation  is  a  judgment  in  rem^  binding  upon 
the  whole  world.  Could  this  court  interfere  by  a  mandamus?  It 
would  be  usurping  the  revenue  prerogative  of  the  exchequer  in  these 
matters.  Again,  take  the  case  of  escheats.  All  these  are  judgments 
conclusive  within  the  jurisdiction  of  the  particular  courts.  I  do  not 
see,  my  lords,  any  distinction  between  tnis  case,  and  the  ordinary 
case  I  am  about  to  mention.  Supposing  the  vice-chancellor  were  to 
decide  that  a  certain  person — ^I  will  take  the  great  case  {z)  which 
my  learned  friend  Sir  Fitzroy  Kelly  so  industriously  and  so  success- 
fully aigued,  some  months  past,  between  the  railways,  in  which  the 
question  was,  whether  certain  proper  parties  were  before  the  court, 
whether  it  ought  to  be  the  directors  or  certain  shareholders — would 
this  court  grant  a  mandamus  to  make  the  vice-chancellor  hear  the 
shareholders?  It  is  the  same  thing.  They  would  go  to  the  lord 
chancellor,  by  appeal  and  say,  we  are  the  proper  parties  to  be  heard. 
Here  it  is  precisely  the  same  question.  It  is  the  case  of  a  court  of 
co-ordinate  jurisdiction,  acting  within  the  limit  of  its  own  authority. 
If  this  is  a  court,  it  acts  withm  its  own  proper  jurisdiction.  It  has 
decided  it  will  not  hear  these  parties;  and,  in  that  which  is  a 
matter  of  law  or  a  matter  of  practice,  how  is  this  court  to  decide  ? 
Where  are  they  to  gather  their  authorities  from  ?  Will  you  tell  nae 
whether  Ferraris^  who  founds  his  doctrine  upon  the  third  council  of 
Laieran^  under  Pope  Innocent  the  Third,  which  has  never  been 
recognized  in  this  country,  is  good  or  bad?  I  have  been  poring 
my  eyes  out,  with  the  assistance  of  my  learned  friend,  upon  these 
books,  for  some  days  past;  and  I  am  not  able  to  say  what  is 
authori^,  and  what  is  not  Are  your  lordships  to  interfere  with 
the  decision  of  a  judge  who  is  familiar  with  tne  subject,  upon  a 
point  of  law  which  is  founded  upon  the  practice  of  his  own  court  ? 
In  such  a  case  are  your  lordships  to  decide  against  him?  If  this  be 
a  court,  the  appeal  lies  to  the  privv  council.  If  they  are  acting  as 
commissioners,  the  appeal  lies  to  the  dean  of  the  arches.  I  appre- 
hend, therefore,  upon  these  &miliar  grounds,  of  this  beine  (so  far  as 
this  court  is  concerned)  no  question  of  temporal  interest,  there  being 
a  concurrent  jurisdiction,  and  there  being  no  inquisitorial  power, 
and  that  these  parties  have  acted  within  their  jurisdiction,  tnat  this 
court  cannot  interfere. 

Supposing  it  is  no  court,  there  is  a  greater  difficulty  still.  There 
can  be  no  mandamus;  for  the  matter  cannot  be  tried :  it  is  a  matter 
which  is  taken  from  their  jurisdiction.  I  am  now  about  to  consider 
the  effect  of  what  these  jurists  say  upon  this  subject     The  old 


(z)  Mozlcj  V,  Alston,  11  Jur.  315. 


L 


iM  TU£  queen's  bench.  153 

authorities,  the  jurists,  say,  the  Archbishop  may  inquire  intoprocessum  Regfna  v.  The 
elecHoms.     The  act  says  he  shall  not,  for  the  election  is  good  to  all   ^^^^^"^  ^^ 
intents  and  purposes.     The  jurists  say,  he  shall  inquire  into  personam   — "'^  ^^^' . 
eketL    What  is  the  meaning  of  personam  f  Does  it  mean  everything  The  Attorney 
iancefloftw  speaks  of ?  Does  it  mean  the  party's  age?  Whether  he  has  2^^^^' 
been  married  twice?    Does  it  mean  whether  he  was  bom  in  lawful  Mg^jn],  ^f 
wedlock  ?    Whether  his  body  is  free  from  infirmity  ?    If  he  has  pemma,  ac 
solicited  the  preferment  himself?    Does  it  mean  all  that?    It  cannot  oording  to  the 
mean  that     It  is  not  pretended,  upon  the  old  jurists,  that  it  does  **"*^'"^- 
mean  that.     But  if  it  does  mean  all  that,  what  was  the  process 
before  the  act  of  parliament?    They  sent  out  a  postulate  to  the 
Pope,  and  the  Pui)e  dispensed  with  it     A  bull  from  the  Pope, 
after  consideration  by  the  Pope,  made  all  the  difference;  and  the 
postulation  was  accorded,  and  the  Pope  dispensed  with  these  quali- 
fications.    By  the  statute  of  Hen.  8,  again  set  up  by  the  statute  of 
Elizabeth,  which  acts  upon  the  principle  of  the  pre-eminence  of 
the  crown,  the  crown  stands  in  the  place  of  the  rope.     Can  the 
crown,  by  its  authority,  do  what  the  Pope  could  by  nis  postulate? 
Clearly  it  can.     They  have  no  risht,  therefore,  to  enter  mto  those 
matters,  which  would  be  dispensed  with  by  the  postulate,  and  which 
have  been  dispensed  with  by  the   crown.     If  it  means  identity, 
they  are  stopped  by  that  upon  which  they  found  their  right  to 
appear.   Ferraris  says,  it  means  these  things,  and  so  says  Van  JEspen. 
*'  In  persond  ekcHy  videKcet,  alas  kffitimaf  marum  honestaSf  et  lite- 
raiura  sufficiens{ay*    That  is  all  that  this  jurist  says  ought  to  be 
inquired  inta     So  says  Van  Espen.    Lancelottus  says  a  great  deal 
more :  letas  legitima^ — that  might  have  been  dispensed  with  under 
the  postulate:  it  is  so  expressly  stated (iV     "Morum  honestcu^ — so 
as  to  that  *^ LUeratura  sufficient* — what  is  that?    Does  it  mean 
that  clerical  qualification  which  had  reference  to  capital  punish- 
ment?   Does  it  mean  doctrinaf    Who  can  say?    Does  it  mean 
anything;  or  are  the  matters  respecting  the  persona  which  are  stated 
by  the  jurists,  anything  more  than  the  question  of  identity  ?     Or  is 
this  which  is  taken  from  the  non-authoritative  council  of  Lateran 
to  be  the  test?    If  it  mean  either  of  those,  nobody  can  say  that  the 
Pope,  upon  a  postulate,  might  not  have  dispensed  with  them  all. 
Then  why  sl^uld  not  the  crown?    I  will  take  it  in  the  largest 
sense ;  I  will  say  that  it  means,  in  the  old  canonical  law,  doctrine ; 
still  this  paiticular  court  has  no  power  of  inquiry ;  I  mean  the  court 
below.     The  objections  pointed  out  in  the  affidavit  are  objections 
to  doctrine  condemned,  I  should  have  thought,  years  a^.     By  act 
of  parliament,  every  court  must  proceed  according  to  its  peculiar 

Erovince  and  jurismction.  I  will  assume,  (it  is  not  so  in  this  case ; 
nt  it  is  a  supposable  case)  that  the  charge  had  been  a  temporal 
offence.  Could  the  court,  or  the  commissioners  of  the  archbishop, 
have  tried  it  Assuming  a  charge  to  be  made  against  a  gentleman 
named  to  be  a  bishop,  that  when  he  was  at  school,  or  at  college,  he 
had  committed  an  act  triable  by  the  criminal  law  of  this  realm ; 

(a)  iS'fipra,  p.  150,  n.    Van  Espen,      p.  99,  Louvain,  1753.) 
Jus  Ea^s.   Ufiivers,  pars  1,  tit.  14,         (h)  Lancelottus,  Inst.  Jur.  Canon., 
De  confirm.  Episcop,  c.  2,  s.  5  (vol.  1,     lib.  1,  tit.  8.    Vide  supra^  p.  128,  d.  («.) 
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cases  now  pending  of  that  description.     Again,  in  the  admiralty 
courts,  in  a  question  of  prize,  could  any  one  say,  that  if  a  certain 
claim  were  rejected,  this  court  would  try  a  question  of  law,  which,  to 
this  court,  is  foreign  law,  to  be  gathered  from  books  of  authority,  of 
which  the  court  knows  nothing?  Could  they,  by  mandamus,  enter 
into  that  question?    Clearly  not     Take  a  much  more  familiar 
case,*— of  commissioners  acting  under  a  commission  of  the  court  of 
exchequer,  in  the  condemnation  of  goods.     Case  after  case   has 
occurred  upon   the  subject,  where  goods  have  been  condemned 
improperly.   The  condenmation  is  a  judgment  in  rem,  binding  upon 
the  whole  world.     Could  this  court  interfere  by  a  mandamus?    It 
would  be  usurping  the  revenue  prerogative  of  the  exchequer  in  these 
matters.    Again,  take  the  case  of  escheats.    All  these  are  judgments 
conclusive  within  the  jurisdiction  of  the  particular  courts.     I  do  not 
see,  my  lords,  any  distinction  between  tnis  case,  and  the  ordinary 
case  I  am  about  to  mention.     Supposing  the  vice-chancellor  were  to 
decide  that  a  certain  person — I  will  take  the  great  case  {z)  which 
my  learned  friend  Sir  Fitzroy  Kelly  so  industriously  and  so  success- 
fully aigued,  some  months  past,  between  the  railways,  in  which  the 
question  was,  whether  certain  proper  parties  were  before  the  court, 
whether  it  ought  to  be  the  directors  or  certiun  shareholders — would 
this  court  grant  a  mandamus  to  make  the  vice-chancellor  hear  the 
shareholders?    It  is  the  same  thing.     They  would  go  to  the  lord 
chancellor,  by  appeal  and  say,  we  are  the  proper  parties  to  be  heard. 
Here  it  is  precisely  the  same  question.    It  is  the  case  of  a  court  of 
co-ordinate  jurisdiction,  acting  within  the  limit  of  its  own  authority. 
If  this  is  a  court,  it  acts  within  its  own  proper  jurisdiction.     It  has 
decided  it  will  not  hear  these  parties;  and,  in   that  which  is  a 
matter  of  law  or  a  matter  of  practice,  how  is  this  court  to  decide  ? 
Where  are  they  to  gather  their  authorities  from  ?     Will  you  tell  me 
whether  Ferraris^  who  founds  his  doctrine  upon  the  third  council  of 
Lateran^  under  Pope  Innocent  the  Third,  which  has  never  been 
recognized  in  this  country,  is  good  or  bad?    I  have  been  poring 
my  eyes  out,  with  the  assistance  of  my  learned  friend,  upon  these 
bookfi^  for  some  days  past;  and  I  am  not  able  to  say  what   is 
authority,  and  what  is  not     Are  your  lordships  to  interfere  with 
the  decision  of  a  ludge  who  is  familiar  with  tne  subject,  upon  a 
point  of  law  which  is  founded  upon  the  practice  of  his  own  court  ? 
In  such  a  case  are  your  lordships  to  decide  against  him?     If  this  be 
a  court,  the  appeal  lies  to  the  privy  council.     If  they  are  acting  as 
commissioners,  the  appeal  lies  to  the  dean  of  the  arches.     I  appre- 
hend, therefore,  upon  these  familiar  grounds,  of  this  being  (so  mr  as 
this  court  is  concerned)  no  question  of  temporal  interest,  there  being 
a  concurrent  jurisdiction,  and  there  being  no  inquisitorial  power, 
and  that  these  parties  have  acted  within  their  jurisdiction,  that  this 
court  cannot  interfere. 

Supposing  it  is  no  court,  there  is  a  greater  difficulty  still.  There 
can  be  no  mandamus;  for  the  matter  cannot  be  tried :  it  is  a  matter 
which  is  taken  from  their  jurisdiction.  I  am  now  about  to  consider 
the  effect  of  what  these  jurists  say  upon  this  subject     The  old 
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authorities,  the  jurists,  say,  the  Archbishop  may  inquire  intoprocessum  Regim  o.  The 
electiams.    The  act  says  he  shall  not,  for  the  election  is  good  to  all   -Archbishop  of 
intents  and  purposes.     The  jurists  say,  he  shall  inquire  into  personam   — "'^  ^^' 
ekctL    What  is  the  meaning  g£ personam  f  Does  it  mean  everything  "^^  Attorney 
Laneelhtus  speaks  of?  Does  it  mean  the  party's  age  ?  Whether  he  has  ^m^'  "' 
been  married  twice?    Does  it  mean  whether  he  was  bom  in  lawful  ^emiimr  of 
wedlock?    Whether  his  body  is  free  from  infirmity?    If  he  has  pertomx, ac 
solicited  the  preferment  himself?    Does  it  mean  all  that?    It  cannot  cording  to  the 
mean  that.     It  is  not  pretended,  upon  the  old  jurists,  that  it  does  **"®'"^' 
mean  that     But  if  it  does  mean  all  that,  what  was  the  process 
before  the  act  of  parliament?    They  sent  out  a  postulate  to  the 
Pope,  and  the  Po{)e  dispensed  with  it     A  bull  from  the  Pope, 
after  consideration  by  the  Pope,  made  all  the  difference;  and  the 
postulation  was  accorded,  and  the  Pope  dispensed  with  these  quali- 
fications.    By  the  statute  of  Hen.  8,  again  set  up  by  the  statute  of 
Elizabeth,  which  acts  upon  the  principle  of  the  pre-eminence  of 
the  crown,  the  crown  stands  in  the  place  of  the  Pope.     Can  the 
crown,  by  its  authority,  do  what  the  Pope  could  by  his  postulate? 
Clearly  it  can.     They  have  no  risht,  therefore,  to  enter  into  those 
matters,  which  would  be  dispensed  with  by  the  postulate,  and  which 
have  been  dispensed  with  by  the  crown.     If  it  means  identity, 
they  are  stopped  by  that  upon  which  they  found  their  right  to 
appear.   Ferraris  says,  it  means  these  things,  and  so  says  Van  JEspeTL 
**  In  persond  ekcti,  videHcet,  atcu  kffitima,  marum  hanestaSf  et  Ute^ 
ratura  sufficiens{ay*    That  is  all  that  this  jurist  says  ought  to  be 
inquired  inta     So  says  Van  Espen.    Lancelottus  says  a  great  deal 
more :  tstas  kffitima^ — that  might  have  been  dispensed  with  under 
the  postulate:  it  is  so  expressly  stated (i).     ^^ Marum  hanestas" — so 
as  to  that  **  Literatura  suffictens"^ — what  is  that  ?    Does  it  mean 
that  clerical  qualification  which  had  reference  to  capital  punish- 
ment?   Does  it  mean  doctrinaf    Who  can  say?    Does  it  mean 
anything;  or  are  the  matters  respecting  the  persona  which  are  stated 
by  the  jurists,  anything  more  than  the  question  of  identity  ?     Or  is 
this  which  is  taken  from  the  non-authoritative  council  of  Lateran 
to  be  the  test?    If  it  mean  either  of  those,  nobody  can  say  that  the 
Pope,  upon  a  postulate,  might  not  have  dispensed  with  them  all. 
Then  wny  sl^ould  not  the  crown?    I  will  take  it  in  the  largest 
sense ;  I  will  say  that  it  means,  in  the  old  canonical  law,  doctrine ; 
still  this  particular  court  has  no  power  of  inquiry ;  I  mean  the  court 
below.    The  objections  pointed  out  in  the  affidavit  are  objections 
to  doctrine  condemned,  I  should  have  thought,  years  ago.     By  act 
of  parliament,  every  court  must  proceed  according  to  its  peculiar 

Erovince  and  jurisdiction.  I  wiU  assume,  (it  is  not  so  in  this  case ; 
nt  it  is  a  supposable  case)  that  the  chai]ge  had  been  a  temporal 
offence.  Could  the  court,  or  the  commissioners  of  the  archbishop, 
have  tried  it  Assuming  a  charge  to  be  made  against  a  gentleman 
named  to  be  a  bishop,  that  when  he  was  at  school,  or  at  college,  he 
had  committed  an  act  triable  by  the  criminal  law  of  this  realm; 

(a)  iSiupra,  p.  150,  n.    Van  Espen,      p.  99,Louvain,  1753^ 
Jtu  Eedks.    Univers,  pars  1,  tit.  14,  (b)  Lancelottus,  Inst.  Jur.  Canon., 

De  confirm,  Episcop,  c.  2,  s.  5  (vol.  1,      lib.  1,  tit.  8.    Vide  supra^  p.  128,  n.  («.) 
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could  the  court  enter  into  it?  Certainly  not  At  the  meet,  an 
objection  m  personam  must  be  taken,  with  reference  to  the  juris- 
diction of  the  court.  The  court  has  no  power  to  ti^  a  mere 
temporal  question.  I  will  take  this  as  a  matter  of  doctnne.  The 
Legislature  has  then  provided  for  this  particular  case.  The  Church 
Discipline  Act,  which  is  3  &  4  Vict.  c.  86  (c),  by  sections  11,  20, 
and  23,  provides  in  substance  this:  that,  in  all  matters  of  doctrine. 


(c)  The  3rd  section  of  the  Btat.  3  & 
4  Vict.  c.  86,  enacts,  '*  that  in  every 
case  of  any  clerk  in  holy  orders  of  the 
united  Church  of  England  and  Ire- 
land who  may  be  charged  with  anv 
offence  against  the  laws  ecclesiastical, 
or  concerning  whom  there  ma^  exist 
scandal  or  evil  report  as  havrng  of- 
fended aeainst  the  said  laws,  it  shall 
be  lawful  for  the  bishop  of  the  diocese 
within  which  the  offence  is  alleged  or 
reported  to  have  been  committed,  on 
the  application  of  any  party  com- 
plaining thereof,  or  if  he  shaLi  tiiink 
nt  of  his  own  mere  motion,  to  issue 
a  oonmiission  imder  his  hand  and  seal 
to  five  persons,  of  whom  one  shall  be 
his  vicar  general,  or  an  archdeacon  or 
rural  dean  within  the  diocese,  for  the 
purpose  of  making  inquiry  as  to  the 
grounds  of  such  a  chiurge  or  report : 
provided  always  that  notice  or  the 
intention  to  issue  such  commission 
imder  the  hand  of  the  bishop,  contain- 
ing an  intimation  of  the  nature  of  the 
OTOUce,  together  with  the  names,  addi- 
tion, and  residence  of  the  party  on 
whose  apnlication  or  motion  such  com- 
mission snail  be  about  to  issue,  shall 
be  sent  by  the  bishop  to  the  party 
accused  fourteen  days  at  least  before 
such  commission  shall  issue.** 

Sects.  4  and  5  reflate  the  pro- 
ceec^gs  of  the  commissioners,  and  the 
report  to  be  made  by  them  to  the 
bishop;  who,  by  sect.  6, 'is  empowered 
to  pronounce  sentence,  by  consent  of 
the  accuser  and  the  accused,  without 
further  proceedings.  Sect.  7  enacts, 
that  if  the  commissioners  shall  report 
that  there  is  sufficient  prima  facie 
ground  for  institutinff  proceedings, 
and  if  the  bishop,  or  Uie  party  com- 
plaining, shall  liiereupon  tnink  fit  to 
proce^  against  the  accused,  articles 
shall  be  drawn  up  and  filed,  of  which 
(by  sect,  8),  a  copy  shall  be  served 
upon  the  accused.  By  sect.  9,  the 
bishop  may  require  the  party  accused 
to  appear  before  him  to  answer  the 
articles ;  and  if  the  accused  shall  admit 
the  truth  of  the  articles,  the  bishop  or 
his  commissary  shall  forthwith  proceed 
to    pronounce    sentence    thereupon. 


Sections  11,  20,  and  23,  cited  above 
by  the  Attorney  Greneral,  are  as  fol- 
lows : — 

XI.  "  And  be  it  enacted,  that  if  the 
party  accused  shall  refuse  or  neglect 
to  appear  and  make  answer  to  the  said 
articles,  or  shall  appear  and  make  any 
answer  to  the  said  articles  other  than 
an  unqualified  admission  of  the  truth 
thereof,  the  bishop  shall  then  proceed 
to  hear  the  cause,  with  the  assistance 
of  three  assessors,  to  be  nominated  by 
the  bishop,  one  of  whom  shall  be  an 
advocate  who  shall  have  practised  not 
less  than  five  years  in  the  court  of  the 
archbishop  of'^the  province,  or  a  ser- 
jeant-at-law, or  a  barrister  of  not  less 
than  seven  years  standing,  and  another 
shall  be  dean  of  his  cathedral  church, 
or  one  of  his  cathedral  churches,  or 
one  of  his  archdeacons,  or  his  chan- 
cellor ;  and  upon  the  hearing  of  such 
cause  the  bishop  shall  determine  the 
same,  and  pronounce  sentence  there- 
upon according  to  ecclesiastical  law.** 

XX.  '*  And  be  it  enacted,  that  every 
suit  or  proceeding  agtunst  any  suck 
clerk  in  holy  orders  for  any  offence 
against  the  laws  ecclesiastical  shall  be 
commenced  within  two  years  after  the 
commission  of  the  offence  in  respect  of 
which  the  suit  or  proceeding  shall  be 
instituted,  and  not  afterwards;  pro- 
vided always,  that  whenever  any  such 
suit  or  proceeding  shall  be  brought  in 
respect  of  an  offence  for  which  a  con- 
viction shall  have  been  obtuned  in  any 
court  of  common  law,  such  suit  or 
proceeding  may  be  brought  against  the 
person  convicted  at  any  time  within 
six  calendar  months  after  such  convic- 
tion, although  more  than  two  years 
shall  have  elapsed  since  the  commission 
of  the  offence  in  respect  of  which  such 
suit  or  proceeding  shall  be  so  brought.'* 

XXIIL ''  And  be  it  enacted,  that  no 
criminal  suit  or  proceeding  against 
a  clerk  in  holy  oniers  of  the  united 
Church  of  England  and  Ireland  for 
any  offence  against  the  laws  eccle- 
siastical shall  be  instituted  in  any 
ecclesiastical  court,  otherwise  than  i^ 
hereinbefore  enacted  or  provided.** 
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the  proceeding  is  a  crimiDal  pvoceeding ;  it  is  to  be  conducted  by  Begina  e.  The 
letters  of  request  to  the  bishop  in  whose  diocese  the  party  oflTending   ^^^^^ 

is;  the  bishop  is  to  set  the  prosecutor  in  motion;  articles  (which  ^^ 

are  essentiallv  a  criminal  proceeding  in  the  ecclesiastical  courts)  TheAttoroey 
are  to  be  exhibited  against  the  party—  ^  m^*' "' 

Mr.  Justice  Coleridge.  Is  there  not  a  distinction  between 
trying  an  offence,  for  the  purpose  of  punishmg  it  directly;  and 
trying  it  merely  for  the  purpose  of  ascertaining  the  fitness  of  the 
party  for  some  office,  that  is,  ascertaining  the  fact  solely?  Of  course, 
this  ecclesiasdcal  court  could  not  try  a  criminal  offence.  That  is 
quite  obvious.  I  am  not  upon  the  general  argument,  whether  they 
can  inquire  at  all ;  but  you  put  it  merely  upon  the  unfitness  of  the 
court  to  enter  into  proora. 

The  Attorney  General.    I  apprehend  certainly  they  cannot  enter 
into  the  inquiry,  for  this  reason.     Assume,  if  you  will,  the  most 
heinous  charge.     A  person  comes  before  the  court,  and  says,  I 
chaige  this  party  with  this  offence.     In  the  first  place,  the  bishop  The  bishop 
elect  is  not  bound  to  be  there ;  for,  all  along,  this  matter  has  pro-  ?J®J^  ,"®* , 
ceeded  upon  a  mistake.     It  is  the  proctor  'of  the  dean  and  chapter  p^^t^athis 
who  is  the  promovent  in  the  whole  matter.    It  is  he  who  is  bound  confirmation. 
to  offer,  and  who  does  offer  the  petition  of  the  bishop.     The  bishop 
does  not  appear  by  anybody,  except  simply  to  take  the  oaths  on 
confirmation.    That  is  the  first  objection.     The  next  is  this:  If  this 
be  not  a  court,  there  is  an  end  of  the  argument;  but  if  it  be  a 
court,  then  that  will  raise  the  point    Assume  a  charge  to  be  made 
against  any  person,  t>f  a  most  heinous  kind.     The  court  has  no  The  Arch- 
power  to  summon  witnesses,  no  mode  of  giving  the  party  charged  }»»hog  coiat 
the  least  chance  of  refiitation.    And  so  to  the  charge,  which  may  lobrtUng  a  fair 
have  been  circulated  by  maUce,  the  defence  is  disarmed,  by  the  trial, 
impotence  of  the  court 

Lord  Denman.     Here  is  no  notice  to  him  of  any  charge. 

The  Attorney  General  None  whatever.  And  yet,  ad  statim^  he 
is  to  appear  and  answer  to  the  charge.  The  court  has  no  power  of 
compelling  any  witnesses  to  appear.  But  if  it  is  a  charge  of  heresy, 
(I  will  take  the  strongest  case),  what  is  to  be  done  ?  Apply  to  the 
bishop  of  the  diocese:  have  the  matter  investigated.  There  the 
party  may  have  an  opportunity  of  being  heard.  But  here,  there 
is  no  mooe  of  summomng  witnesses,  nor  of  making  any  inquiry. 
Is  the  archbishop  to  proceed  upon  the  idle,  foolish,  inconsiderate 
tattle  of  people,  who  blindly  take  up  a  cry,  because  it  is  easier  to 
do  so,  than  to  investigate  the  subject  r  It  reminds  one  almost  of  a 
celebrated  trial  we  nave  heard  of;  of  Faithful,  where  we  read, 
'^  And  first,  amonff  themselves,  Mr.  Blindman,  the  foreman,  said,  I 
see  clearly  that  tnis  man  is  an  heretic"  ((f).  How  is  the  matter  to 
be  investigated  ?  Here  is  no  tribunal  to  try  it ;  no  mode  of  getting 
evidence ;  no  notice ;  no  opponent  parties,  because  the  contest  here 
is  between  the  party  who  appears  to  challenge,  and  the  dean  and 
chapter,  who  have,  in  the  performance  of  their  duty,  to  present  the 
party,  as  they  do,  judicially.  The  bishop  has  no  right  to  appear : 
all  be  has  to  do  is,  upon  his  confirmation,  to  take  the  oath.     I 

(rf)  Pilgrim's  Progress,  part  1 . 
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apprehend,  tbereforcy  upon  that  ground  likewise,  that  the  fact  of 
these  parties  having  proceeded  in  a  criminal  form,  by  articles,  or 
offered  to  proceed  upon  that  ground,  carried  conviction  to  the  mind 
of  the  learned  iudge,  who  Was  assisting  upon  the  occasion,  that  that 
is  alone  sufficient  ground  for  resisting  the  application,  and  that, 
even  if  everything  were  against  the  party,  the  Court  would  not 
make  the  rule  absolute. 

My  lords,  there  is  another  objection.  Assuming  that  I  am  wrong 
in  every  one  of  these  matters,  what  is  to  be  done  ?  The  bishop  has 
been  confirmed.  He  stands  confirmed.  The  affidavit  shows  the 
solemn  judgment  of  the  court  confirming  him.  The  judgment  is 
set  out  at  length,  following  the  form,  reciting  the  citations,  men- 
tioning the  contumacy,  ana  solemnly  confirming  and  investing  Dr. 
Hampden,  who  is  now  as  much  Bieuiop  of  Hereford,  as  he  can  be 
by  law;  and  if  they  go  on  fix)m  the  present  hour  to  the  end  of 
time,  he  will  not  be  less  a  bishop. 

Take  some  &miliar  cases.  An  application  is  made  to  your  lord- 
ships for  a  writ  of  melius  inquirendum.  What  is  the  first  step  to 
take  ?  To  bring  up  the  judgment  and  quash  it ;  because,  stanoing 
that  judgment,  the  court  has  no  power.  There  never  was  an  in- 
stance known  of  a  melius  inquirendum,  which  is  an  old  prerogative 
writ,  going  to  the  coroner  or  an  escheator,  without  bringing  up  the 
former  inquiry  and  quashing  it,  and  so  having  the  thing  set  righL 
Numberless  instances  may  be  mentioned  to  your  lordships.  Parties 
have  refused  to  be  examined,  or  have  been  examined  imperfectly. 
Fresh  evidence  comes  before  the  coroner.  He  applies  for  a  melius 
in^fuirendum^  and  a  writ  to  disinter  the  body;  whicn  is  done.  You 
brmg  up  the  former  inquisition,  and  quash  it  So  with  an  escheator. 
Suppose  an  escheator  finds  any  matter,  what  can  be  done  ?  He 
cannot  tack  a  new  jud^ent  upon  a  former  finding,  and  have  the 
two  records  traversable  m  this  court  upon  difierent  interests  which 
are  inconsistent.  The  matter  is  found :  the  matter  is  determined* 
If  it  be  wrong,  an  appeal  will  lie ;  but  this  Court  cannot  inteifere. 

Assume  that  die  court  make  this  rule  absolute.  Take  it  for 
granted,  for  the  purpose  of  the  argument,  that  the  chaige  is  a  charce 
which  can  be  substantiated  against  theffentleman  on  whose  behalf 
I  appear.  Assume  the  whole  of  it.  l^ke  it  as  strongly  as  yon 
please  agunst  us.  The  inquiry  takes  place;  and  the  archbishop  is 
satisfied  that  he  has  committed  a  temporal  ofience,  or  anything, 
disqualifyinghim.  What  is  to  be  done r  Is  the  judgment  to  be 
set  aside  ?  The  archbishop  cannot  set  it  aside.  He  is  functus  cfficio. 
He  has  dischaiged  his  duty.  The  letters  patent  which  set  him  in 
motion  are  at  an  end :  he  has  no  authontr*  What  then'  is  to  be 
done  ?  Nothing :  because  even  the  canon  law  does  not  allo^  any 
inquiry  after  confirmation.  Even  canonically,  under  the  old  form, 
the  archbishop  could  not  institute  any  inquiry  between  confirmation 
and  consecration.  The  confirmation  is  perfect  The  election  is 
made  binding  to  all  intents  and  purposes.  Consecration  is  only 
ministerial ;  and  he  is  bound  to  perform  it,  or  else,  if  he  does  not, 
somebody  else  may.  Therefore  there  is  no  means,  as  it  seems  to 
me,  by  which,  if  the  thing  were  done,  there  could  be  any  utility  or 
any  result  whatever  fix>m  allowing  inquiry.     And  I  need  not 
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remind  your  lordships,  that  you  will  see  some  practidil  end  to  the  Reglna  v.  The 
case,  before  you  will  interpose,  by  a  prerogative  writ  of  this  descrip-    ArohbUhopof 

tion,  to  do  an  act  which  will  be  so  injurious,  as  undoubtedly  this  ^  "^' 

will  be,  to  the  gentleman,  not  for  whom*  I  appear,  because  I  appear  The  Attorney 
for  his  superiors,  but  on  whose  behalf  I  am  appearing.  Smenf  * " 

But  independently  of  these  matters,  there  is  that  which,  but  for  ^^  decedent 
the  importance  of  the  case,  and  the  respect  I  owe  the  court,  I  ofanapplica- 
should  have  begun  vrith,  namely,  a  formal  and  technical  objection  tion  of  this 
to  the  maintenance  of  a  writ  of  mandamus  at  all  in  this  case.     I  ^^"cnp*'®"' 
ask  my  learned  friend — and,  but  for  the  solemnity  and  interest  of 
the  case,  I  am  sure  your  lordships  would,  in  the  commencement, 
have  asked  my  learned  friend — for  a  precedent  of  an  application  of 
this  description.    None  such  can  be  found.     The  industiy  of  mv 
learned  friends  has  found  none.     With  all  the  anxiety  of  myself 
and  my  learned  friends  who  assbt  me,  we  have  searchea  in  vain  for 
such  a  precedent     There  is  none.     I  believe  the  general  rule  is 
this,  that  there  is  no  case  in  which  a  mandamus  will  lie,  except  it 
be  for  or  involve  a  temporal  injurv.    The  first  and  most  leading 
case  upon  that  subject,  without  troubling  your  lordships  with  it  at 
greater  length  than  I  can  help,  is  the  case  of  TTie  King  v.  St.  Peter%  Rex  v.  St. 
Thetford,  reported  in  the  5th  vol.  of  Term  Reports,  p.  364.    That  ^^^  '^^' 
was  an  apphcation  for  a  mandamus  for  a  church  rate.    There  was 
nothing  more  than  the  ecclesiastical  duty  to  provide  for  the  mainte- 
nance of  the  church ;  and  upon  that  grouna  it  was  refused.    The 
courts  say,  this  is  a  matter  of  ecclesiastical  cognizance,  and  we  will 
not  interfere.    Yoiur  lordships  will  find  more  recent  cases  even  than 
that.     There  is  pne  in  8  AdohhuM  and  JSUisCe),  The  King  v.  SL  Rex  v.  St. 
MargareCsy  Leicester.    There  the  court  granted  the  mandamus,  but  T^^j^^f!^*'' 
upon  this  express  ground,  that  the  lociu  act,  regulating  the  parish, 
required  and  prescribed  ^at  the  church  rate  should  be  made ;  and 
the  court  said :  here  is  a  temporal  question :  true,  it  is  ecclesiastical 
for  some  purposes ;  but  here  it  is  temporal,  for  the  act  imposes  a 
duty  whicn  may  be  enforced  by  indictment,  but  it  gives  no  pecu- 
niary remedy  for.  the  maintenance  of  the  church.     K  is  clear,  that 
that  exception  proves  the  rule,  and  fortifies  my  objection,  because 
the  courts  have  always  looked  at  the  temporal  interest,  for  the  pur- 
pose of  seeing  whether  they  will  interfere.    In  what  respect  is  this 
a  temporal  interest?    The  whole  of  this  question  depends  upon  a 
pure  and  simple  point  of  canon  law.    My  learned  fiiend  says  in  his  In  whatMnse 
statement,  that  the  canon  law  is  part  of  the  common  law  of  this  the  canon  law 
land.    Granted,  with  a  qualification,  but  with  a  qualification  only.  ^I^^l^m  law. 
It  is  not  part  of  the  common  law  in  so  far  as  this  court  is  concerned. 
The  ecclesiastical  courts,  and  the  revenue  courts,  and  the  chancery 
courts,  were  all  carved  out  of  one  general  system.     Originally,  the 
bishop  sat  in  the  same  court  with  the  viscount,  and  administered  the 
ecclesiastical  law  whilst  the  temporal  law  was  administered  by  the 
viscount     The  common  law,  as  it  is  applied  in  our  courts,  all 
branch  fix>m  one  origin,  each  court  taking  its  own  peculiar  law. 
The   revenue  law,  the  course  of  the  exchequer,  is  part  of  the 
common  law  of  this  countiy ;  but  it  is  not  recognized  in  this  court. 

(c)  P.  889.  S.  C.  IP.  &D.  116. 
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Mr.  Justice  Coleridge.  The  case  put  was  an  entire  refusal  to 
confirm  at  all. 

The  Attorney  General.  I  am  coming  to  that  immediately;  but 
my  learned  friend  says  further, — the  confirmation  is  void,  l^ecause 
you  have  not  done  certain  acts.  Where  does  my  learned  fiiend  find 
any  authority  for  that  ? 

Lord  Denican.    That  is  another  thinff. 

The  Attorney  General  The  only  aumority  he  can  find  is  in  the 
lOtb  section,  I  think,  of  jP^erram;  in  which,  repeating  various  other 
matters,  Ferraris  (ti)  (being  no  authority  at  all  on  the  subject,  and 
taking  it  from  the  3rd  Council  of  Lateran^  which  is  no  authority, 
and  was  never  acted  on,  in  this  country),  says, — ^if  these  things  are 
not  done,  namely,  ifyou  do  not  examine  as  to  the  co-electus, — 

Lord  Denman.    I  put  the  question  upon  an  assumption. 

The  Attorney  GeneraL     No  doubt:  I  am  coming  to  that  imme- 
diately.   These  things,  he  says,  not  bein^  done,  the  whole  matter 
is  void.    Then  your  lordship  says,  assummg  the  archbishop  refrise 
to  confirm  at  all,  will  you  be  satisfied  with  a  prcsmuniref    If  it  be 
a  ministerial  act,  I  apprehend  the  court  might  and  will  grant  a 
mandamus.    But  if  it  be  a  judicial  act,  it  is  a  matter,  I  apprehend, 
of  considerable  doubt,  whether  the  court  would  do  so;  with  this 
exception,  that  if  there  be  a  mere  right,  which  may  come  in  conflict, 
or  if  the  question  may  be  the  foundation  of  temporal  rights,  which 
are  within  the  jurisdiction  of  the  ecclesiastical  court,  the  court  will 
grant  a  mandamus.    There  are  instances  to  be  found  in  Lord  Ray- 
moncTs  Reports  (v),  in  which  the  court  has  granted  a  mandamus  to 
the  ecclesiastical  court  to  compel  it  to  grant  probate.     That  is  put 
upon  the  simple  ground,  that  as  the  probate  conferred  a  temporal 
right  on  the  party  who  sought  it,  the  ecclesiastical  court  was  bound 
to  confer  that  temporal  right    And  here  there  is  a  great  distinction. 
The  application  might  be  at  the  suit  of  the  crown,  to  enforce  its 
prerogative.     It  might  be  an  application  of  the  bishop,  to  confirm 
his  title,  which  vests  him  vrith  the  temporalities  of  the  see.     But 
who  are  the  parties  applying  here?     Have  they  any  temporal  right 
which  is  in  question?    None  whatever.     I  was  going  to  mention 
that  as  one  of  the  grounds  of  objection  I  have  to  uive  against  this 
rule.     The  court  will  understand  this  distinction.     It  is  a  known 
rule  that  no  mandamus  will  lie  fix)m  this  court  for  matters  not  of  a 
temporal  nature.    In  the  case  of  the  Kinff  v.  St  Peter^  Thetford{w)^ 
which  I  am  about  to  mention  presently  upon  another  point,  the 
court  refused  to  grant  a  mancbimus  for  church  rates.     But  in  a 
recent  case  (or),  wnere  an  act  of  parliament  has  said  that  parties 

(tt)  Bibliotheca  Canon.  Confirmatio ; 
Art.  iii. 

8.  Confirmationcs  hisce  non  obser- 


vatis  factse  ex  eodem  capite  declaran- 
tur  viribus  omnino  carere,  irritffi  et 
nullae. 

9.  Ezamen,  seu  informationem  esse 
faciendam  nbn  iantillin  circa  electionis 
processum,  sed  etiam  personam  elccti, 
declarat  Lateranensc  Concil.  sab  In- 
noc.  III.  celcbratum. 

10.  Qubd  trla  prsceipue  inquurenda 


.sunt  in  person^  electi,  videlicet,  astas 
Uegitima,  morum  honestas,  et  Htera- 
kura  sufficiens,  scribit  idem  Innoc. 
Uxchepiscopo  et  capitulo'in  cap.  19, 

pc.     Vide  suproj  pp.  109, 113,  129. 

I   (v)  Raine*s  case,  1  Ld.  Rajm.  262  ; 

Bishop  of  St.  David^s  v.  Lucy,  ib.  544. 
(w)  5  T.  R.  364 ;  post,  p.  157. 
(x)  The  Queen  r.  St.  Marffaret\ 

Leiceslcr,  8  Ad.  &  Ell.  889.     S.  C.  1 
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shall  make  charch  rates,  which  ffave  a  temporal  right  that  would  pat  Regina  v.  The 
this  court  in  motion,  the  court  nas  distinguished  that  from  a  purely  q^I^^^ 
ecclesiastical  question,  and  has  granted  a  mandamus  to  make  a  rate,  — ^^^^' 
and  not  merely  to  meet  in  order  that  they  might  make  a  rate.  The  Attorney 
"With  respect  also  to  the  question  of  probate,  this  court  will  grant  a  ?^*^'* "' 
mandamus  to  a  court  which  has  refused  to  grant  a  probate  to  the 
party  entitled  to  it,  not  which  has  granted  it  to  a  wrong  party,  but 
which  has  refused  to  entertain  the  question;  because  there  is  a 
temporal  right  in  dispute  between  the  parties,  and  the  par^  whose 
right  is  affected  has  clearly  a  lociis  standi  before  the  court   It  might 
well  be,  therefore,  that  the  bishop  of  Hereford,  who  has  an  inchoate 
right  to  these  temporalities,  might  come  to  this  court  to  ask  your 
lordships  to  fi;ive  him  those  temporalities ;  or  the  crown  might  come, 
and  say,  I  ask  for  my  right  to  enforce  my  prerc^tive.     But  who  are 
these  parties?    They  have  no  temporal  rights.    Their  question  is  a 
mere  question  of  doctrine  and  ecclesiastical  jurisdiction. 

Mr.  Justice  Coleridgb.   They  are  all  incumbents  in  the  diocese, 
I  understand? 

The  Attorney  General    Two  of  them  are;    and  two  are  as  good 
as  a  hundred ;  but  that  gives  no  temporal  right 

Mr.  Justice  Coleridge.    It  is  the  appointment  of  a  judge,  whose 
decisions  might  affect  their  temporal  rights. 

The  Attorney  General.    There  is  no  instance  that  I  know,  of  a  No  mmdAmns 
mandamus  qida  timet^  because  something  is  done  which  may  hereafter  9m  <<"*«'• 
affect  these  parties.    Take  this  then  to  be  a  court    liie  rule,  I 
apprehend,  is  this.     If  the  court  acts  within  the  scope  of  its  jurisdic- 
tion, upon  matters  which  are  within  its  jurisdiction,  ri^ht  or  wrong, 
it  is  a  matter  of  appeaL    If  it  exceed  its  jurisdiction,  it  is  a  matter  of 
prohibition.   If  it  is  a  matter  of  temporal  right,  and  there  is  no  judg- 
ment, this  court  wiU  interfere :  but  not  if  there  has  been  a  judgment ;  where  judg- 
for  then  there  is  an  appeal.    There  are  many  cases  of  that  sort,  »««*  *»"  *^" 
which  I  will  not  weary  your  lorddiips  by  going  through;— cases  where  £^igby^ 
the  question  of  conclusive  judgment  arises.     They  are  to  be  found  appeal, 
collected  in  the  first  volume  of  PhiUipps  on  Evidence*   They  all  cany 
out  the  same  general  principle.    In   the  ecclesiastical  courts,  the 
question  of  marriage  is  one  of  exclusive  jurisdiction.     Questions  of 
probate  are  also  matters  of  exclusive  Jurisdiction.*  Ifjn  a  question  as 
to  the  right  of  a  next  of  kin  to  administration,  where  an  ecclesiastical 
court  had  decided  that  A.  6.  was  not  the  right  party,  but  had 
adjudicated  the  administration  to  CD.,  your  lordships  were  to  grant 
a  mandamus,  ]^ou  would  be   usurping    the   powers  of  the  privy 
council,  which  is  the  court  of  appeal  from  such  a  position.    Your 
lordships  would  be  taking,  by  mandamus,  the  appeal  from  that  court ; 
and  with  this  further  objection,  that,  until  recently,  by  the  Mandamus 
Act  (y),  there  could  have  been  no  appeal  from  the  decision  of  this 
court 

Mr.  Justice  Coleridge.     Can  a  person,  not  admitted  to  be  a 
party  to  a  cause,  appeal  against  the  judgment  ? 

The  Attorney  General     Clearly,  in  the  ecclesiastical  courts.    I 
have  made  the  inquiry  of  a  learned  friend ;  and  there  are  many 

(y)  6  &  7  Vict.  c.  67. 
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Mr.  Justice  Coleridge.  The  case  put  was  an  entire  refusal  to 
confirm  at  alL 

The  Attorney  General,  I  am  coming  to  that  immediately ;  but 
my  learned  friend  says  further, — the  confirmation  is  void,  -liecause 
you  have  not  done  certidn  acts.  Where  does  my  learned  fiiend  find 
any  authority  for  that  ? 

Lord  Denican.    That  is  another  thin^. 

The  Attorney  General  The  only  aumority  he  can  find  is  in  the 
10th  section,  I  think,  of  jP^erram  ;  in  which,  repeating  various  other 
matters,  Ferraris  (ti)  (being  no  authority  at  all  on  the  subject,  and 
taking  it  firom  the  3ra  Council  of  Lateran^  which  is  no  authority, 
and  was  never  acted  on,  in  this  country),  says, — ^if  these  things  are 
not  done,  namely,  ifvou  do  not  examine  as  to  the  co-electus, — 

Lord  Denman.    I  put  the  question  upon  an  assumption. 

The  Attorney  General  No  doubt:  I  am  coming  to  that  imme- 
diately. These  things,  he  says,  not  bein^  done,  the  whole  matter 
is  void.  Then  your  lordship  savs,  assummg  the  archbishop  refuse 
to  confirm  at  all,  will  you  be  satisfied  with  a  prdBmuniref  If  it  be 
a  ministerial  act,  I  apprehend  the  court  might  and  will  grant  a 
mandamus.  But  if  it  be  a  judicial  act,  it  is  a  matter,  I  apprehend, 
of  considerable  doubt,  whether  the  court  would  do  so;  with  this 
exception,  that  if  there  be  a  mere  right,  which  may  come  in  conflict, 
or  if  the  question  may  be  the  foun£ition  of  temporal  rights,  which 
are  within  the  jurisdiction  of  the  ecclesiastical  court,  the  court  will 
grant  a  mandamus.  There  are  instances  to  be  found  in  Lord  Bay^ 
mands  Reports  (t?),  in  which  the  court  has  granted  a  mandamus  to 
the  ecclesiastical  court  to  compel  it  to  grant  probate.  That  is  put 
upon  the  simple  ground,  that  as  the  probate  conferred  a  temporal 
right  on  the  party  who  sought  it,  the  ecclesiastical  court  was  bound 
to  confer  that  temporal  right  And  here  there  is  a  great  distinction. 
The  application  might  be  at  the  suit  of  the  crown,  to  enforce  its 

Ererogative.  It  might  be  an  application  of  the  bishop,  to  confirm 
is  title,  which  vests  him  with  the  temporalities  of  the  see.  But 
who  are  the  parties  applying  here?  Have  they  any  temporal  right 
which  is  in  questionr  Kone  whatever.  I  was  going  to  mention 
that  as  one  of  the  grounds  of  objection  I  have  to  uive  against  this 
rule.  The  court  will  understand  this  distinction,  ft  is  a  known 
rule  that  no  mandamus  will  lie  from  this  court  for  matters  not  of  a 
temporal  nature.  In  the  case  of  the  King  v.  St  Peter^Sy  Thetford{u>)y 
which  I  am  about  to  mention  presently  upon  another  point,  the 
court  refused  to  grant  a  mandamus  for  church  rates.  But  in  a 
recent  case  (or),  where  an  act  of  parliament  has  said  that  parties 

(u)  Bibliotheca  Canon.  Conjirmatio; 
Art.  ill. 

8.  Confirmatloncs  hisce  non  obser- 


vatis  factffi  ex  eodem  capite  declaran- 
tur  viribus  omnino  carere,  iiritic  et 
null®. 

9.  Examen,  seu  informationem  esse 
faciendam  nbn  tantiim  circa  electionis 
processum,  sed  etiam  personam  electi, 
declarat  Lateranensc  Concil.  sab  In- 
noc.  in.  cclcbratum. 

10.  Qu6d  tria  prtceipue  inquirenda 


.sunt  in  person^  electi,  videlicet,  ntas 
llegitima,  morum  honestas,  et  litem- 
kura  sufficiens,  scribit  idem  Innoc, 
U^rchepiscopo  et  capitulo'in  cap.  19, 

fee.    Vide  suproy  pp.  109, 1 13,  129. 

I  (v)  Raine*8  case,  1  Ld.  Rajm.  262  ; 

Bisbop  of  St.  David^s  v.  Lucj,  ib.  544. 
(w)  5  T.  R.  364 ;  post,  p.  157. 
(z)  The  Queen  r.  St.  Margaret's, 

Leicester,  8  Ad.  &  Ell.  889.     S.  C.  1 
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shall  make  charch  rates,  which  mve  a  temporal  right  that  would  put  Refnna  v.  The 
this  court  in  motion,  the  court  nas  distinguished  that  from  a  purely  ctjS^*^^ 
ecclesiastical  question,  and  has  granted  a  mandamus  to  make  a  rate,  — — ^^' 
and  not  merely  to  meet  in  order  that  they  might  make  a  rate.  The  Attorney 
"With  respect  also  to  the  question  of  probate,  this  court  will  grant  a  ?^^'' "' 
mandamus  to  a  court  which  has  refused  to  grant  a  probate  to  the 
party  endded  to  it,  not  which  has  granted  it  to  a  wrong  party,  but 
which  has  refused  to  entertain  the  question;  because  there  is  a 
temporal  right  in  dispute  between  the  parties,  and  the  par^  whose 
right  is  affected  has  clearly  a  lociis  standi  before  the  court   It  might 
well  be,  therefore,  that  the  bishop  of  Hereford,  who  has  an  inchoate 
right  to  these  temporalides,  might  come  to  this  court  to  ask  your 
lordships  to  fi;ive  him  those  temporalides ;  or  the  crown  might  come, 
and  say,  I  ask  for  my  right  to  enforce  my  prerogadve.     But  who  are 
these  pardes?    They  have  no  temporal  rights.    Their  quesdon  is  a 
mere  question  of  doctrine  and  ecclesiasdcal  jurisdiction. 

Mr.  Jusdce  Coleridqb.   They  are  all  incumbents  in  the  diocese, 
I  understand? 

The  Attorney  General    Two  of  them  are;    and  two  are  as  good 
as  a  hundred ;  but  that  gives  no  temporal  right 

Mr.  Jusdce  Coleridge.    It  is  the  appointment  of  a  judge,  whose 
decisions  might  affect  their  temporal  rights. 

The  Attorney  General.    There  is  no  instance  that  I  know,  of  a  No  mmdAmns 
mandamus  qida  timet^  because  something  is  done  which  may  hereafter  9m  <<>"«'• 
affect  these  pardes.    Take  this  then  to  be  a  court    Ine  rule,  I 
apprehend,  is  this.     If  the  court  acts  within  the  scope  of  its  jurisdic- 
tion, upon  matters  which  are  within  its  jurisdiction,  ri^ht  or  v^rong, 
it  is  a  matter  of  appeal    If  it  exceed  its  jurisdiction,  it  is  a  matter  of 
prohibition.    If  it  is  a  matter  of  temporal  right,  and  there  is  no  judg- 
ment, this  court  wiU  interfere :  but  not  if  there  has  been  a  judgment ;  whero  judg- 
for  then  there  is  an  appeal.    There  are  many  cases  of  that  sort,  »«»» 1^  been 
which  I  will  not  weary  your  lordships  by  ^oing  through;— cases  where  £^'5,  yJ^ 
the  question  of  conclusive  judgment  anses.     They  are  to  be  found  appeal, 
collected  in  the  first  volume  of  PMUipps  on  Evidence.   They  all  cany 
out  the  same  general  principle.    In   the  ecclesiastical  courts,  the 
question  of  marriage  is  one  of  exclusive  jurisdiction.     Questions  of 
probate  are  also  matters  of  exclusive  Jurisdiction.*  Ifjn  a  question  as 
to  the  right  of  a  next  of  kin  to  administration,  where  an  ecclesiastical 
court  hra  decided  that  A.  6.  was  not  the  right  party,  but  had 
adjudicated  the  administration  to  CD., your  lordships  were  to  grant 
a  mandamus,  you  would  be  usurping    the  powers  of  the  privy 
council,  which  is  the  court  of  appeal  from  such  a  position.    Your 
lordships  woidd  be  tdiLing,  by  mandamus,  the  appeal  from  that  court ; 
and  with  this  further  objection,  that,  until  recently,  by  the  Mandamus 
Act  (y),  there  could  have  been  no  appeal  from  the  decision  of  this 
court 

Mr.  Justice  Coleridge.     Can  a  person,  not  admitted  to  be  a 
par^  to  a  cause,  appeal  against  the  judgment  ? 

The  Attorney  General     Clearly,  in  the  ecclesiastical  courts.    I 
have  made  the  inquiry  of  a  learned  friend ;  and  there  are  many 

(y)  6  &  7  Vict.  c.  67. 
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cases  now  pending  of  that  dcscriutjoD.  Again,  in  the  admiralty 
courts,  in  a  question  of  prize,  could  any  one  say,  that  if  a  certain 
claim  were  rejected,  thb  court  would  try  a  question  of  law,  which,  to 
this  court,  is  foreign  law,  to  be  gatherea  from  books  of  authority,  of 
which  the  court  knows  nothing?  Could  they,  by  mandamus,  enter 
into  that  question?  Clearly  not  Take  a  much  more  familiar 
case,^-of  commissioners  acting  under  a  commission  of  the  court  of 
exchequer,  in  the  condemnation  of  goods.  Case  after  case  has 
occurred  upon  the  subject,  where  goods  have  been  condemned 
improperly.  The  condemnation  is  a  judgment  in  rem^  biuding  upon 
the  whole  world.  Could  this  court  interfere  by  a  mandamus?  It 
would  be  usurping  the  revenue  prerogative  of  the  exchequer  in  these 
matters.  Again,  take  the  case  of  escheats.  All  these  are  judgments 
conclusive  within  the  jurisdiction  of  the  particular  courts.  I  do  not 
see,  my  lords,  any  distinction  between  tnis  case,  and  the  ordinary 
case  I  am  about  to  mention*  Supposing  the  vice-chanceUor  were  to 
decide  that  a  certain  person — ^I  will  take  the  great  case  {z)  which 
my  learned  friend  Sir  Fitzroy  KeUy  so  industriously  and  so  success- 
fully argued,  some  months  past,  between  the  railways,  in  which  the 
question  was,  whether  certain  proper  parties  were  before  the  court, 
whether  it  ought  to  be  the  directors  or  certain  shareholders — would 
this  court  grant  a  mandamus  to  make  the  vice*<:hancellor  hear  the 
shareholders?  It  is  the  same  thing.  They  would  go  to  the  lord 
chancellor,  by  appeal  and  say,  we  are  the  proper  parties  to  be  heard. 
Here  it  is  precisely  the  same  question.  It  is  the  case  of  a  court  of 
co-ordinate  jurisdiction,  acting  within  the  limit  of  its  own  authority. 
If  this  is  a  court,  it  acts  within  its  own  proper  jurisdiction.  It  has 
decided  it  will  not  hear  these  parties;  and,  in  that  which  is  a 
matter  of  law  or  a  matter  of  practice,  how  is  this  court  to  decide? 
Where  are  they  to  gather  their  authorities  fh>m  ?  Will  you  tell  me 
whether  Ferraris^  vrho  founds  his  doctrine  upon  the  third  council  of 
Lateral^  under  Pope  Innocent  the  Third,  which  has  never  been 
recognized  in  this  country,  is  good  or  bad?  I  have  been  poring 
my  eyes  out,  with  the  assistance  of  my  learned  friend,  upon  these 
books,  for  some  days  past;  and  I  am  not  able  to  say  what  is 
authority,  and  what  is  not  Are  your  lordships  to  interfere  with 
the  decision  of  a  ludge  who  is  familiar  with  tne  subject,  upon  a 
point  of  law  which  is  founded  utx)n  the  practice  of  his  own  court  ? 
In  such  a  case  are  your  lordships  to  decide  against  him?  If  this  be 
a  court,  the  appeal  lies  to  the  privy  council.  If  they  are  acting  as 
commissioners,  the  appeal  lies  to  the  dean  of  the  arches.  I  appre- 
hend, therefore,  upon  these  familiar  grounds,  of  this  being  (so  far  as 
this  court  is  concerned)  no  question  of  temporal  interest,  tnerc  being 
a  concurrent  jurisdiction,  and  there  being  no  inquisitorial  power, 
and  that  these  parties  have  acted  within  their  jurisdiction,  that  this 
court  cannot  interfere. 

Supposing  it  is  no  court,  there  is  a  greater  diflSculty  still.  There 
can  be  no  mandamus;  for  the  matter  cannot  be  tried :  it  is  a  matter 
which  is  taken  from  their  jurisdiction.  I  am  now  about  to  consider 
the  effect  of  what  these  jurists  say  upon  this  subject     The  old 


(z)  Mozlej  V.  Alston,  11  Jur.  315. 
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authorities,  the  jurists,  say,  the  Archbishop  may  inquire  into processum  Regina  v.  The 
eleciwms.  The  act  says  he  shall  not,  for  the  election  is  ^xxl  to  all  -Archbishop  of 
intents  and  purposes.  The  jurists  say,  he  shall  inquire  into  personam  — *°  ^^  ^^' 
ekctL  What  is  the  meaning  of  personam  f  Does  it  mean  eveiything  The  Attorney 
LaneeUotus  speaks  of?  Does  it  mean  the  party's  age  ?  Whedier  he  has  ^^''' "' 
been  married  twice  ?  Does  it  mean  whether  he  was  bom  in  lawful  jieanimr  of 
wedlock?  Whether  his  body  is  free  from  infirmity?  If  he  has  pertona^wjc^ 
solicited  the  preferment  himself?  Does  it  mean  all  that?  It  cannot  cording  to  the 
mean  that.  It  is  not  pretended,  upon  the  old  jurists,  that  it  does  <*"®°*^* 
mean  that  But  if  it  does  mean  all  that,  what  was  the  process 
before  the  act  of  parliament?  They  sent  out  a  postulate  to  the 
Pope,  and  the  Pope  dispensed  witn  it.  A  bull  from  the  Pope, 
afler  consideration  by  the  Pope,  made  all  the  difference;  and  the 
postulation  was  accorded,  and  the  Pope  dispensed  with  these  quali- 
fications. By  the  statute  of  Hen.  8,  again  set  up  by  the  statute  of 
Elizabeth,  which  acts  upon  the  principle  of  the  pre-eminence  of 
the  crown,  the  crown  stands  in  the  place  of  the  Pope.  Can  the 
crown,  by  its  authority,  do  what  the  Pope  could  by  nis  postulate? 
Cieariy  it  can.  They  have  no  right,  therefore,  to  enter  mto  those 
matters,  which  would  be  dispensed  with  by  the  postulate,  and  which 
have  been  dispensed  with  by  the  crown.  If  it  means  identity, 
they  are  stopped  by  that  upon  which  they  found  their  right  to 
appear.  Ferraris  says,  it  means  these  things,  and  so  says  Van  JEspen. 
**  In  persond  electiy  videKcet^  atas  legiHma^  morum  honestas,  et  Ute^ 
ratura  sufficiens{ay*  That  is  all  that  this  jurist  says  ought  to  be 
inquired  inta  So  says  Van  Espen.  Lancehttus  says  a  great  deal 
more :  (Btas  legithna^ — that  might  have  been  dispensed  with  under 
the  postulate:  it  is  so  expressly  stated  (ft).  *^  Morum  haneMtas^ — so 
as  to  that  ^* LUeratura  suffidens"^ — what  is  that?  Does  it  mean 
that  clerical  qualification  which  had  reference  to  cwital  punish- 
ment? Does  it  mean  doctrinaf  Who  can  say?  Does  it  mean 
anything;  or  are  the  matters  respecting  the  /lerxona  which  are  stated 
by  the  jurists,  anything  more  than  the  question  of  identity  ?  Or  is 
this  which  is  taken  from  the  non-authoritative  council  of  Lateran 
to  be  the  test?  If  it  mean  either  of  those,  nobody  can  say  that  the 
Pope,  upon  a  postulate,  might  not  have  dispensed  with  them  all. 
Then  why  sl)puld  not  the  crown?  I  will  take  it  in  the  largest 
sense ;  I  will  say  that  it  means,  in  the  old  canonical  law,  doctrine ; 
still  this  particular  court  has  no  power  of  inquiry ;  I  mean  the  court 
below.  The  objections  pointed  out  in  the  affidavit  are  objections 
to  doctrine  condemned,  I  should  have  thought,  years  ago.  By  act 
of  parliament,  every  court  must  proceed  according  to  its  peculiar 
province  and  jurisdiction.  I  will  assume,  (it  is  not  so  in  this  case ; 
but  it  is  a  supposable  case)  that  the  charge  had  been  a  temporal 
offence.  Could  the  court,  or  the  commissioners  of  the  archbishop, 
have  tried  it  Assuming  a  charge  to  be  made  against  a  gendeman 
named  to  be  a  bishop,  that  when  he  was  at  school,  or  at  college,  he 
had  committed  an  act  triable  by  the  criminal  law  of  this  realm; 

(a)  Stqnu,  p.  150,  n.    Van  Espen,      p.  99,  Louvain,  1753.) 
Jtu  Eixte9.    Umvers,  pars  1,  tit.  14,  (b)  Lancelotttts,  Inst  Jur.  Canon., 

De  confirm.  Episcop.  c.  2,  s.  5  (vol.  1,      lib.  1,  tit  8.    Vide  supra^  p.  128,  n.  (i.) 
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case. 


Mr.  Justice  CoLGRnxsE.  That  question  of  Parker's  consecration 
is  very  fully  ai^ed  in  Cinirayer(r) ;  and  I  think  the  only  diflFerence 
I  observed  is  this,  that  it  is  there  stated  that  opposers  were  waited 
for  a  competent  time. 

The  SoUeitar  General     It  is  not  stated  in  BramJialFs  book. 

Mr.  Justice  Colkridge.  You  call  it  the  Nag's  Head  Consecra- 
tion.    He  put  an  end  to  the  Nag's  Head  story,  you  know. 

The  SoUcitftr  CreneraL  The  rule  of  the  canon  law  is,  "Non  licet 
sacramentum  aliquod,  prater  matrimonium,  absenti  administrarc." 

Before  the  publication  of  GodolpkbCs  book  on  ecclesiastical  law  («), 
and 'before  the  publication  of  the  first  edition  of  Gibsan^s  Codex  {t\ 
the  case  of  Dr.  Mountague  certainly  had  occurred.  It  is  not,  how- 
ever, mentioned  by  either  of  them.  It  is  not  mentioned  by 
AyUffe  (tt).  It  is  not  mentioned,  that  I  can  find,  in  any  book  of 
ecclesiastical  law,  as  a  subsisting  precedent,  or  even  as  notice  of  a 
precedent ;  and  therefore,  my  loras,  I  take  leave  to  say  that  of  Dr. 
Mountague*8  precedent  is  of  no  audiority.  I  must  suomit  to  your 
lordships,  that  it  is  not  worth  any  further  consideration. 

But  my  lords,  let  us  come  down  into  more  modem  history. 
Sorry  am  I  to  say,  that  within  this  very  year  there  is  another 
precedent  to  be  found  in  the  case  of  the  present  Lord  Bishop  of 
Manchester  {v).  And  your  lordships  see,  wnen  once  it  gets  abroad, 
that  men  can  interfere  at  the  time  of  confirmation,  there  will  not 
be  wanting  persons,  whether  they  be  cleigymen  of  the  church  of 
England,  or  others,  who  think  they  are  doing  God  service  by  coming 
forward  upon  such  occasions  ana  claiming  their  right  to  oppose 
upon  any  ground  that  suggests  itself  either  in  respect  of  the  life 
of  the  bishop  elect,  or  his  doctrine.  I  speak  of  Mr.  Gutteridge's 
opposition.  My  lords,  if  there  were  persons  like  Mr.  Gutteridge 
to  come  there  and  put  articles  into  form,  I  should  like  to  know,  upon 
the  same  argument  as  my  learned  firiends  are  pressing  agidnst  the 
Bishop  of  Hereford,  what  answer  could  be  made  to  them  ?  Mr. 
Gutteridge  would  have  a  right,  had  he  put  his  articles  into  form, 
and  come  there  with  them  properly  signed  and  written,  to  have 
a  trial  of  that  plea;  and  I  venture  to  ask,  whether  it  would  not  be  a 
scandal  and  a  disgrace  to  the  church,  and  a  great  interference  with 
the  prerogative  of  the  crown,  if  such  men  could  come  upon  such 
occasions,  and  oppose  the  person  deemed  competent  by  the  crown 
to  be  a  bishop.  There  is  no  authority  whatever  to  show  that  confir- 
mation at  Bow  Church  has  ever  been  an  occasion  when  a  man 
could  come  and  except  to  the  act  which  the  archbishop  is  then  called 
on  to  perform. 

One  of  your  lordships  said,  that  the  present  opposers  were  cleigy- 


trixnomum  abienti  administrare.**  So  if 
there  wag  an  attempt  to  consecrate  any 
man  at  the  Nag's  Head,  it  mnst  hie 
Dr.  BolUngham,  it  could  not  be  Arch- 
bishop Parker.**— BramAaZr«  Workty 
ToL  3,  p.  43  (Oxf.  1944),  Fart  1, 
Disc.  5. 

(r)  "  Defence  of  the  validity   of 


English  Ordination.** 

(i)  Repertorium  Canonicum;  pub- 
lished in  1678. 

7)  In  1713. 

^tt)  Parervon  Juris  Ctmamd  AfigU" 
eani;  published  in  1726. 

(o)  Supra,  p.  46. 
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men  in  the  diocese  of  Hereford,  who  had  an  interest  in  this  case ;  Regina  v.  The 
and  my  learned  friend,  8\t  Fitzrvy  Kelly ^  in  moving  for  the  rule,    ^'^^^^^ 

sugzested  that  one  of  those  gentlemen,  or  any  deacon  of  the  diocese ^-"--" . 

of  Hereford,  of  pure  religion,  might  hereafter  have  to  come  under  a  The  Solicitor 
a  bishop  who,  though  not  of  pure  religion,  had  been  confirmed,  and  J^^x,.^'^^' 
that  he  might  have  to  apply  for  priest's  orders  to  a  bishop,  of  an 
entirely  dirorent  way  of  thinking  from  himself  (it).  My  loras,  those 
are  inconveniences  perhaps ;  but  they  are  inconveniences  of  such 
sort,  as  the  church  of  England  for  tnree  hundred  years  has  been 
content,  and  I  hope,  i^  this  system  of  election  and  of  confirmation 
continues,  will  for  ever  be  content  to  put  up  with;  and,  on  this 
point  I  will  call  your  lordships'  attention  to  a  passage  in  Hooker^ 
to  show  the  view  which  that  judicious  person  tSke&  of  such 
compromise.  Hooker,  in  book  8,  c.  7,  s.  3,  says,  ^'That  diffe-  Hooker. 
rence,  which  is  between  the  form  of  electing  bishop  at  this  day 
with  us,  and  that  which  was  usual  in  former  ages,  nseth  from  the 
ground  of  that  right  which  the  kings  of  this  land  do  claim  in  furnish- 
ing the  place  where  bishops,|eIectedand  consecrated,  are  to  reside  as 
bishops.  For  as  considering,  the  huge  charges  which  the  ancient 
&mous  princes  of  this  land  have  been  at,  as  well  in  erecting  episcopal 
sees,  as  also  in  endowing  them  with  ample  possessions  sure  of  their 
religious  magniBcence  and  bounty  we  cannot  think  but  to  have  been 
most  deservedly  honoured  with  those  royal  prerogatives,  [of  taking] 
the  benefit  which  groweth  out  of  them  m  their  vacancy,  and  of  aa- 
vancing  alone  unto  such  dignities  what  persons  they  judge  most  fit  for 
the  same.  A  thing  over  and  besides  even  therefore  the  more  reason- 
able ;  for  that,  as  the  king  most  jusdy  hath  pre-eminence  to  make  lords 
temporal  which  are  not  such  by  right  of  birth,  so  the  like  pre-eminence 
of  bestowing  where  pleaseth  him  thehonourof  spiritual  nobility  also, 
cannot  seem  hard,  bishops  being  peers  of  the  realm  and  by  law  itself 
so  reckoned.  Now,  whether  we  grant  so  much  unto  kings  in  this 
respect,  or  in  the  former  consideration  whereupon  the  laws  have 
annexed  it  unto  the  crown,  it  must  of  necessity  being  granted,  both 
make  void  whatsoever  interest  the  people  aforetime  hath  had  towards 
the  choice  of  their  own  bishop,  and  also  restrain  the  very  act  of 
canonical  election  usually  made  by  the  dean  and  chapter ;  as  with  us  in 
such  sort  it  doth,  that  they  neither  can  proceed  in  any  election  till 
leave  be  granted,  nor  elect  any  person  but  that  is  named  unto  them.  If 
they  might  do  the  one,  it  might  be  in  them  to  defeat  the  king  of  his 
profits;  if  the  other,  then  were  the  king's  pre-eminences  of  granting 
those  dignities  nothing." — (There  is  no  qualification  here  upon  the 
prerogative.) — ^*And  therefore,  were  it  not  for  certain  canons  requir- 
ing canonical  election  to  be  before  consecration,  I  see  no  cause  but 
that  the  king's  letters  patents  alone  might  suffice  well  enough  to  that 
purpose,  as  by  law  they  do  in  case  those  electors  should  happen  not 
to  satisfy  the  king*s  pleasure."  My  lords,  every  man  wishes  at  this 
moment  that  there  were  no  such  thing,  that  there  were  nothing  but 
the  letters  patent  to  proceed  upon.  1  believe  it  would  give  great 
contentment ;  while,  on  the  other  hand,  if  your  lordships  hold  that 

{w)  Suproy  p.  106. 
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this  can  be  done  a^ain  and  again,  I  say  once  more,  the  peace  of  the 
church  of  Englanais  for  ever  disturbea.  *'I  see  no  cause,"  says  he, 
^^  but  that  the  king's  letters  patents  alone  might  suffice  well  enough 
to  that  purpose,  as  by  law  they  do  in  case  those  electors  should 
happen  not  to  satisfy  the  king^s  pleasure.  Their  election  is  now  but 
a  matter  of  form :  it  is  the  kings  mere  grant  which  placeth,  and  the 
bishop's  consecration  which  mdceth,  bis&ops."  There  is  no  mention 
whatever  there  of  confirmation:  he  says,  ^'It  is  the  king's  mere 
grant  which  placeth,  and  the  bishop's  consecration  which  maketh, 
bishops"  (w). 


The  rights  of 
the  Pope 
transferred  to 
the  crown,  by 
Stat.  25  Hen.  8, 
c20. 


The  preroga- 
tive of  the 
crown,  in  the 
appointment 
of  bishop?, 
traced  back. 

25£dw.  3, 
#tat.  6. 


My  lords,  I  mean,  in  the  few  observations  I  am  about  to 
address  to  Uie  court,  to  come  by  degrees  to  the  statute  of  Hen.  8, 
and  to  see  what  led  to  that  statute;  me  state  of  things  at  the  time ; 
what  has  happened  since  that  time;  and  how  fi^  the  circum- 
stances show  that  what  the  Pope  was,  the  king  became,  and  what- 
ever pre-eminence  the  Pope  had  in  England,  the  king  acquired, 
by  the  statute  of  king  Hen.  8.  And,  my  lords,  not  that  only ;  but 
if  there  was  anything  in  the  papal  power  and  pre-eminence  incon- 
sistent with  the  laws  and  privileges  of  this  land,  that,  the  Pope  being 
rejected,  the  crown  of  England  chose  for  itself  to  do  without 

My  lords,  I  think  I  shall  show  you  that  the  fiill  right  of  confirma- 
tion was  in  the  Pope ;  and  if  the  Pope  had  power  to  do  those  things 
which  the  canon  says  it  was  his  prerogative  to  do  without  restraint, 
then  the  perogative  of  the  crown  shall  not  be  intercepted,  if  it  works 
under  the  statute ;  this,  which  is  now  sought  for  by  the  opponents, 
would  in  truth  be  an  interception  of  the  queen's  prerogative.  * 

My  lords,  my  learned  fiiend  led  your  lordships  to  the  early  histonr 
of  this  matter,  I  think  beyond  the  time  of  king  John  (x),  I  shall 
call  your  lordships'  attention  to  the  mode  of  election  of  bii^ops,  first  of 
all,  b^  the  statute  of  25  Edw.  3,  st  6,  a  statute  which  passed  in  1350, 
reciting  the  statute  which  passed  in  1307  in  the  reign  of  Edw.  1  (y). 
And  my  lords,  the  recital  of  that  statute  refers,  in  the  first  place,  to 
the  causes  why  kings  and  noblemen  did  give  lands  to  bishops  and 
other  prelates ;  how  the  Pope  bestowed  spiritual  livings  upon  aliens 
not  dwelling  in  England;  wnat  inconveniences  arose  therenrom;  how 
the  country  was  damaged  and  destroyed;  and  how  this  realm  was  in 
many  ways  immeasurably  the  sufferer.  My  lords,  it  then  goes  on  to 
enact  that  the  king  (that  is,  Edward  3,}  nad  ordered  that  the  free 
election  of  archbishops,  bishops,  and  all  other  dignities  and  benefices 
elective  in  England,  should  hold  firom  thenceforth  in  the  manner  as 
they  were  granted  by  the  king's  progenitors  and  the  ancestors  of 
other  lords,  founders  of  the  said  dignities  and  other  benefices. 
There  were  then  at  least,  as  there  are  ever  in  the  history  of 
England,  evidences  of  the  spirit  of  the  crown  rising  in  behalf  of  the 
rights  of  the  people  and  the  church,  against  the  encroachments  of  the 
Pope  of  Rome.  My  lords,  there  is  then  an  enactment,  that  where 
the  Pope  provides  or  makes  provision  of  a  dignity  of  the  church, 


'to)  Vol.  3,  p.  527 ;  Keble*8  edition  of  1836. 

\x)  Suproy  p.  125. 

[y)  Statute  of  CailiBle,  85  Edw.  1,  c.  4. 
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the  king  shall  present,  ^^  as  his  pn^nitors  had  before  that  free  election  Regtna  r.  Tho 
was  granted,  since  that  the  election  was  first  granted  by  the  king's   ^^^^^^^^ 

prooenitors  upon  a  certain  form  and  condition,  as  to  demand  licence ^^ — L 

of  tne  king  to  choose,  and  after  the  election  to  have  his  royal  assent,  qS*  Jjf^^f 

and  not  in  other  manner."    There  is  mention  of  the  Cangi  (TiUre  in  goneiit. 

that  statute.    I  believe,  if  it  were  looked  into^  it  would  be  found  that 

the  ConffS  cPeUre  and  letter  missive  go  a  long  way  back ;  but  you  find 

here  the  riffhts  of  the  crown  asserted  against  the  Pope,  in  respect  of 

those  elections  which  it  was  said  the  Pope  had  encroached  upon 

before  the  statute. 

Mv  lords,  there  is  no  statute  which  need  be  called  before  your  23  Hon.  8, 
lordshiDs'  notice  again,  till  the  23rd  of  Hen.  8,  which  was  passed  in  c.  20. 
1531,  the  act  restraining  the  payment  of  annates  to  the  see  of  Rome. 
My  lords,  what  had  some  of  those  monies  which  were  taken  firom  this 
country  to  Rome  been  for?  It  is  specially  mentioned  that  they  had 
been  for  confirmations.  Your  lordships  will  find  the  act  in  Gibson^ 
pages  105  and  106  (z).  It  recites  that  great  sums  of  money  have 
been  conveyed  out  of  the  realm,  for  first  firuits  of  archbishopricks 
and  bishopncks,  without  which  dispatch  could  not  be  had  at  the  see 
of  Rome,  to  the  impoverishing  of  the  nation,  and  sometimes  the  ruin 
of  the  firiends  of  the  persons  promoted ;  which  demands  were  made 
without  any  just  title;  that,  firom  the  2nd  of  Hen.  7,  eight  score 
thousand  pounds  of  sterling  money  had  been  paid  for  first  firuits, 
besides  other  immense  sums:  and  though  the  king  and  his  subjects 
are  obedient  children  of  holy  church ;  yet  that,  the  said  exactions 
being  intolerable,  there  was  now  again  an  attempt  on  the  part  of  the 
people  to  get  rid  of  the  payment  of  money  and  all  duty  to  the  see 
of  Rome;  and  the  estates  have  represented  that  the  king  is  bound  to 
repress  them,  especially  now  when  divers  prelates  are  in  extreme  old 
age.  And  it  was  enacted  that  all  such  payments,  other  than  are 
declared  in  this  act,  shall  cease ;  that  no  person  shall  pay  them,  on 
pain  of  the  forfeiture  of  his  goods  to  the  crown ;  that  £F  any  person 
named  to  be  a  bishop  is  delayed  or  denied  his  bulls  at  the  court  of 
Rome,  he  shall  be  consecrated  by  his  archbishop,  being  first  named 
by  the  kinff ;  and  an  archbishop,  being  so  let,  shall  be  consecrated 
by  two  bishops  to  be  named  by  the  king,  as  divers  heretofore  have 
been ;  after  which  he  shall  be  mstalled  in  the  see,  and  enjoy  all  the 
spiritualities  and  temporalities,  yielding  to  the  king  all  duties.  Then 
there  is  a  certain  qualification,  in  order  to  keep  peace  with  the  court 
of  Rome,  smaller  payments  to  a  certain  amount  are,  by  this  act, 
allowed  to  be  paid  to  the  Pope,  under  certain  qualifications  and 
modifications.  My  lords,  then  there  is,  at  the  end  of  that  statute, 
something  in  the  nature  of  a  right,  which  the  king  and  those  who 
were  then  advising  him,  (probably  Archbishop  Cranmer),  no  doubt 
intended  one  day  to  act  on ;  for  tney  say,  if  no  redress  may  be  had 
by  those  amicable  means,  but  the  court  of  Rome  shall  continue  to 
enforce  its  exactions  by  excommunications  or  interdicts,  in  such  case 
all  the  sacraments  and  divine  services  shall  continue  to  be  ministered 
in  England,  notwithstanding;  and  the  excommunications  and  inter- 
dicts snail  not  be  executed. 

(z)  Videiifpra,  p.  31,  n.  (*). 
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Tho  Solicitor 
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gament. 

Cranmcr. 


25  Hen.  8, 
Cl9. 


It  was  durante  that  statute,  that  Cranmer  was  consecrated  Arch- 
bishop of  Canterbury;  and  certainly,  the  conditions  implied  in 
that  statute  do,  to  a  certain  degree,  explain,  and  it  may  be  justify, 
some  of  his  failings  ;  because,  S  your  lordships  will  remember,  his 
bulls,  as  my  learned  friend  stated  (a),  all  came  from  Rome;  but 
he  made  a  protest  against  them,  for  the  allegiance  that  was  due  to 
his  sovereign  lord  in  England.  My  lords,  how  those  protests,  and  the 
Pope's  bulb,  can  be  reconciled^  we  may  perhaps  doubt  in  this  time 
of  better  light ;  but  that  was  the  law  ot  the  land,  and  that  at  the 
time  he  obeyed. 

My  lords,  let  me  now  call  your  lordships*  attention  to  an  act 
which  still  more  paves  the  way  for  the  assertion  of  the  crown's 
right  of  pre-eminence  in  all  matters  ecclesiastical  as  weU  as  civiL 
my  lords,  in  the  very  statute  before  this  statute  (I  mean  the  25th  of 
Hen.  8,  c.  19),  which  is  entitled  ^'an  act  for  the  submission  of  the 
clergy,  and  restraint  of  appeals,"  it  was  recited,  that  several  canons 
had  been  thought  exceedingly  prejudicial  to  the  kins's  prerogative, 
and  repugnant  to  the  laws  and  statutes  of  the  realm.  Here  the 
king  was  about  to  get  rid  of  those  ofher  incumbrances  which 
pressed  upon  the  law  of  England;  and  therefore,  it  was  enacted, 
that  the  clei]^  should  not  enact  any  canons,  constitutions,  or 
ordinances,  without  the  king's  authonty,  convoking  them  to  be 
assembled.  By  the  same  act,  the  king  might  assign  thirty-two 
persons  to  examine  the  canons,  and  to  continue  such  as  they 
thought  worthy,  and  to  abrogate  the  residue.  There  were  to  be  no 
longer  appeals  to  Rome.  And  then,  by  the  7th  section,  the  section 
we  shall  nave  to  call  your  lordships'  attention  to  more  particularly, 
it  was  provided  that  ^^such  canons,  constitutions,  ordinances,  and 
synodals  provincial,  being  already  made,  which  be  not  contrariant  or 
repugnant  to  the  laws,  statutes,  and  customs  of  this  realm,  nor  to 
the  damage  or  hurt  of  the  king's  prerogative  royal,  shall  now  still 
be  used  and  executed  as  they  were  afore  the  making  of  this  act,  till 
such  time  as  they  be  viewed,  searched,  or  otherwise  onjiered  and 
determined  by  the  said  two  and  thirty  persons,  or  the  more  part  of 
them,  according  to  the  tenor,  form,  ana  effect  of  this  present  act" 
My  lords,  I  stop  for  a  moment  here,  to  ask  your  lordships  whether, 
(as  in  the  very  next  chapter  of  this  year,  chapter  20,  was  enacted)^ 
it  does  not  look  as  if,  at  this  moment,  there  was  a  clear  intention  on 
the  part  of  the  government  to  be  bound  no  longer  by  the  canon 
law,  and  that  something  was  about  to  be  enacted,  which  was  to  be 
above  all  such  canon  law,  ordinances,  or  constitutions. 

Then,  my  lords,  comes  the  statute  with  which  we  have  now  to  da 

Mr.  Justice  Erlb.  I  think  the  preamble  of  chapter  19,  recites 
the  king's  supremacy  in  the  most  express  terms  (6). 


(a)  Supr%  p.  130. 

(b)  "  where  the  king*8  humble  and 
obedient  8ubject«,  the  clergy  of  this 
realm  of  England,  have  not  only  know- 
ledged,  according  to  the  truth,  that 
the  convocation  of  the  same  clergy  is, 
always  hath  been,  and  ought  to  be 
assembled   only   by  the   king's  writ, 


but  also,  submitting  themselves  to  the 
king*s  majesty,  have  promised,  in  verba 
aaeerdota,  Uiat  they  will  never  from 
henceforUi  presume  to  attempt,  alledge, 
claim,  or  put  in  ure,  or  enact,  pro* 
mulge,  or  execute  any  new  canons, 
constitutions,  ordinance  provincial,  or 
other,  or  by  whatsoever  other  name 
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The  Solicitor  CreneraL    Yes,  my  lord.  Reginav.  Tho 

Mr.  Justice  Erle.     As  just  recognized  by  .the  clergy.  ^Mterbur  ^^ 

The  Solicitor  GencrdL     My  lords,  then  comes  the  statute  of  the !!-!!f^- 

25th  Hen.  8,  c.  20,  with  which  we  have  no^  to  do.     It  would  be  '^^^^^^^ 
convenient  to  know  in   whom,  at  that  time,  was    the  right  of  gument. 

confirmation  all    over    the   Christian  world.     My  lords,   1  find 

in  Van  Etpen^  who  was  a  professor  of  canon  law  in  the  Nether-  ^*°  ^»P«»' 
lands,  I  believe  about  the  befidnnine  of  the  last  century  (c),  in  The  right  of 
paiTl.  tit    14,  De   ConfimuLne  Epueapanm,  ca^ut   pHmum.  ^^"f^ 
placitum   8.     *'  Inquiritur  qu&  occasione   episcopi  aliquando  pro  the  Pope,  «t 
8u&  confirmatione  ad  Sedem  Apostolicam  recurrerint     Inter  non-  *^  *™®- 
nullas  occasiones  ouse  solent  afferri,  ilia  certior  videtur,  scilicet, 

3u6d  sicuti  per  Reservationes  Fontificias,  quae  potissimdm  k 
oanne  XXIL  incrementum  accepere,  ad  Sedem  Apostolicam, 
seculo  14,  provisiones  sive  nominationes  fuere  devolutae ;  atque  eo 
titulo  electiones  canonical  quodammodo  abolitae;  pariter  jus  con- 
firmandi  episcopos  metropolitanis  ademptum,  et  Sedi  Apostolicse 
foerit  reservatum.  Indignum  quippe  credebatur,  ut  k  Romano 
Pontifice  ad  episcopatum  designatus,  a  metropolitano  confirma- 
tionem  petere  et  accipere  jurebetur.  Quid  enim  id  aliud,  quf^m 
nominationem  Pontificiam  metropolitani  judicio  probandam  vel 
improbandam  subjicere?^  And  then  in  the  next  placitum — ^'  Licdt 
vero  hs  Pontificise  reservationes  quoad  episcopatus  et  prielaturas, 
sive  per  concordata  sive  per  indulta  ac  pnvilegia  regibus  concessa, 
quoad  nominationes  et  electiones  ad  catnedrales  ecclesias  fuerint  in 
multis  restrictae;  scilicet  reservando  ipsis  capitulis  canonicas  elec- 
tiones, uti  contigit  per  Concordata  Germanise ;  vel  jus  nominandi 
regibus  ac  principibus  indulgendo :  tamen  confirmationes  Romano 
Pontifici  hactenus  reservatse  n^anserunt;  nee  quidquam  juris  me- 
tropolitanis restitutum  esC*(dl 

Mr.  Justice  Patteson.     Where  is  that? 

The  Solicitor  General     In  Van  JEspen,    Now  the  question  is,  in 
respect  of  confirmation,  of  what  account  was  it  at  the  time  of 
Henry  8,  when  this  statute  passed  ?    Mv  lords,  of  whatever  value  The  king  had 
it  was  to  the  Pope,  it  was  to  be  of  equal  value  at  least  to  the  king,  the  same 
The    Pope    might   dispense   with    confirmation:   so    might    the  ^nfirmatiJ^ 
king.     Tlbe  Pope  might  call  for  confirmation :  so  might  the  king,  as  the  Pope. 
The  Pope  might  prescribe  the  mode  and  the  ritu&  proper  to 
confirmation :  so  might  the  king.    Van  Espen,  where  he  is  speaking 
about  the  form  of  confirming  bishops,  says,  it  does  not  seem  to  have 
been  a  constant  form  in  all  countries.     That  is  a  matter  of  some 
importance,  when  we  are  to  inquire  what  are  the  constitutions,  if 
any,  which  can  be  applied   to  confirmations  in  this  country,  or 
whether  such    constitutions,  if  any,  are   not   restrictive  of  the 

they  shallbe  called,  in  the  convocation,  where  he  became  professor  in  1675. 

unless  the  king's  most  royal  assent  and  He  afterwards  retired  to  Maestricht, 

licence  may  to  them  be  had,  to  make,  and  ultimately  to  Amersfort,  where  he 

promulj^e,  and  execute  the  same ;  and  died,  in  1728. 

that  his  majesty  do   ffiye  his   most  (d)  Van  Espen,  Jui  Eedemutieitm 

royal    assent  and  authority  in   that  Universum^  torn.   1,  p.  98  (Louvain, 

behalf."  1753). 
(c)    Bom    at   LouTain,    in    1646; 
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Power  of  the 
crown  to  dis- 
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canonical  age. 
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Ererogative  royaL  My  lords,  in  the  second  chapter  of  the  same 
ook — 
Mr.  Justice  Colebidob.  You  say,  Mr.  Solicitor  General^  that 
the  crown  stands  in  the  place  of  the  Pope,  in  this  matter;  and  what 
the  Pope  could  dispense  with,  the  crown  can.  I  understand  from 
the  Attorney  Oeneral  (e),  that  he  lays  it  down  that  the  Pope  could 
dispense  with  the  canonical  age,  if  the  party  named  to  a  bishoprick 
was  under  age.  Then  does  your  alignment  go  to  this,  that  the  crown 
might  dispense  with  that  too? 

The  Solicitor  General.  I  will  not  say  that  I  should  be  very 
sorry  to  say  how  fiu*  the  crown  could  do  a  thing  which  is  wholly 
unreasonable  and  unfit  My  aigument  is,  that,  for  the  good  of  the 
realm,  the  Pope's  authority  is  in  the  crown,  and  that  so  &r  as  the 
Pope's  authority  should  be  exercised  by  the  crown,  so  far  only  will 
the  crown  exercise  it  My  lords,  as  to  the  canonical  age,  I  have 
not  considered  that  to  be  a  thine  the  crown  is  likely — 

The  Solicitor  General  I  was  going  to  say  this,  that  when  the 
statute  of  Henry  8  passed,  it  gave  to  the  crown  such  complete 
discretion  in  the  matter,  as  to  assure  the  country  that  the  crown 
would  not  present  to  a  bishoprick  any  person  who  was  not  meet 
for  that  purpose.     It  was  left  with  the  crown. 

The  Attorney  General  The  crown  is  bound,  in  reference  to  age, 
by  the  statute  of  Edward  6.     That  statute  prescribes  the  age. 

Mr.  Justice  Coleridgs.  That  is  subsequendy.  We  are  now 
upon  the  statute  of  Henxy  8.     What  statute  is  that  of  Edward  6  ? 

The  Solicitor  GeneraL  It  is  194  c,  in  BurrCs  Ecclesiastical 
Law — ^^  Of  archbishops  and  bishops  in  general — By  the  pre&ce 
to  the  form  and  manner  of  making,  ordiaining,  and  consecrating 
of  bishops,  priests,  and  deacons,  (confirmed  by  acts  of  parliament, 
3  &  4  Edw.  6,  c  10,  5  &  6  Edw.  6,  c  1,  8  Eliz.  c.  1, 
13  &  14  Car.  2,  c.  4),  every  man  which  is  to  be  ordiuned 
or  consecrated  bishop,  shall  be  full  thirty  years  of  age."  There- 
fore there  would  in  fact  be  a  positive  statutable  bar  to  the 
crown  doing  that  But  my  ar^ment  was  this,  that  the  Pope's 
discretion  was  the  crown's  (uscretion ;  that  what  the  Pope  did  for 
the  good  of  Christendom,  as  he  thought,  the  crown  was  to  do  qua 
the  Pope  for  the  good  of  England,  as  he  thought  He  was  not  to 
be  bound  by  canon  laws,  which  were  not  for  the  good  of  this  realm, 
or  which  were  in  restraint  of  his  prerogative.  J±e  was  to  have  that 
power  which  he  has  exercised  from  the  time  it  was  given  him, 
without  any  kind  of  bar  or  exception  to  it,  till  the  present  day. 

The  Attorney  General     The  Pope  could  have  got  rid  of  non-age. 

Mr.  Justice  Coleridge.  I  am  assuming  that  I  wished  to  know 
whether  the  Solicitor  CreneraVs  argument  was,  upon  that  statute, 
that  the  crown  could  have  done  so. 

The  Solicitor  General  I  am  anxious,  my  lord,  in  respect  of 
the  question  which  your  lordship  put,  to  say,  that  the  crown's 
discretion  was  not  barred  at  all  at  that  time.     An  absolute  discre- 


(e)  Suproy  p.  128. 
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lion  was  entrusted  to  the  king  by  parliament,  with  a  full  confidepoe  Regbav.  The 
in  his  discretion  and  honesty  to  the  church,  that  he  would  not  do   "^^SjL^ 
those  things,  which  I  believe  ne  ought  not  to  be  charged  with  doing       i  ^^'_ 
indiscreetly  and  faithlessly,  as  if  he  had  no  object  but  his  own  The  Solicitor 
personal  aggrandizement  to  secure.    The  crown  at  that  time,  and  <*«*«'^'*  "- 
ever  after,  was,  in  the  contemplation  of  law,  the  fiuthful  patron  of  ^^""'^^ 
the  bishopricks  of  the  land ;  and  it  is  not  to  be  assumed  that  the 
crown  will  do  any  thing  in  violation  of  the  sacred  trust  with  which 
it  is  invested  by  this  act  of  parliament 

I  will  now,  with  your  lonlships'  leave,  refer  but  in  general  to  the  25  Hen.  8, 
statute  of  Hen.  8,  c.  20.     Surely  it  is  a  remarkable  thing,  that,  it  c.  20. 
being  altogether  the  shadow  of  an  election  by  Conge  d^SKre  and  The  anim- 
letters  missive,  there  was  given  to  the  crown  a  power  by  letters  P^'^fJ^*?^ 
patent  (if  the  persons  who  ought  to  elect  under  a  CanaS  d^eUre  shown,  by  iu 
refiised  to  do  their  duty),  to  make  a  bishop  at  once  without  any  being  abo- 
confirmation ;  as  if  it  were  a  matter  of  little  importance  to  the  ^"^e^*?' 
church.     If  the  electing  body  refused  to  act  imder  tne  CanaSd^SUre,  gercna^aet. 
there  would  be  a  bishop  made  under  letters  patent  witnout  any 
confirmation,  which  of  course  a  donative  of  the  crown  would  nut 
need. 

And  what  is  the  worth  that  at  that  time  of  day  was  attached  to 
confirmation  ?  Will  your  lordships  say,  that  confirmation  is  so  singu- 
larly marked  out  in  the  proceedings  that  are  to  take  place  after  the 
election  under  the  CangS  d'SUre^  as  to  become  of  any  importance  in 
the  view  of  the  statute  ?  My  lords,  surely,  if  confirmation  were  a 
substance  of  such  importance  as  theyseek  to  make  out,  it  would  at 
no  time  have  been  taken  away.  The  crown  would  at  no  time 
have  been  able  to  do  that  which  the  crown  has  ever  since  done  in 
Ireland,  and  which  the  crown,  as  1  will  shew  your  lordships,  in  this 
very  reign,  by  two  other  statutes,  was  empowered  to  do  in  England, 
in  matters  of  sufiragan  bishops,  and  in  matters  of  new  bishopricks 
which  the  crown  was  empowered  to  make. 

My  lords,  let  me  turn  for  a  moment  to  the  26th  of  Hen.  8,  c  14.  26  Hen.  8, 
That  was  an  act  "for  the  nomination  of  snffiragans,  and  the  conse-  «•  ^'»  ^^'^^ 
cration  of  them.**    What  was  the  plan  of  making  those  bishops  ?  2^1|^|^ " 
Confirmation  had  no  part  in  it     The  bishop  was  to  choose  two  ^^  conilnna. 
proper  persons  to  present  to  the  crown,  of  whom  the  crown  was  to  tion  under  that 
select  one,  and  then  to  take  steps  whereby  the  archbishop  was  to  «^ 
consecrate  him;  but  no  mention  is  made  of  confirmation.    The 
thing  did  not  seem  to  be  required  in  the  constitution  of  a  sufiragan 
bishop.     And  when  your  lordships  come  to  think  what  manner  of 
man  a  sufiragan  bishop  was;  that  he  had  power  to  confer  orders, 
and  to  do  ouer  things  which  are  of  as  high  a  nature  as  those  done 
by  the  best  confirmed  bishop  of  the  land;  I  cannot  help  thinking 
the  argument  is  conclusive,  that  the  parliament  of  those  days  did 
not  conceive  of '  confirmation,  that  it  was  a  very  necessary  or 
essential  article  in  the  making  of  a  bishop. 

Now,  my  lords,  the  case  as  suggested  in  the  statute  with,  which 
we  have  to  do,  (I  mean  always  chapter  20  of  the  25th  of  Hen.  8), 
is  this:  that  the  crown  was  invested  with  the  discretion  to  choose  a 
bishop,  whom  afterwards  the  dean  and  chapter  at  their  peril  were  to 
refuse.    The  crown's  choice  was  supposed  to  be  a  right  one.     The 
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Regina  9.  The  discretion  ^ven  to  the  crown,  it  was  assumed,  would  be  exercised 
^Mtertu^*"^  for  the  good  of  the  church  and  of  the  realm.   Now,  in  this  Suffragan 
■  °  ^  "7l    Act,  in  whom  is  the  authority  of  the  same  kind  vested  ?    The  act 
The  Solicitor     sajs,  "  Every  archbishop  and  bishop  of  this  realm,  and  of  Wales, 
gunent/  "'     ^^^  elsewhere  within  the  king's  dominions,  being  disposed  to  have 
any  suflragan,  shall  and  may  at  their  liberties  name  and  elect,  that 
is  to  say,  every  of  them  for  their  particular  diocese,  two  honest  and 
discreet  spiritual  persons,  being  learned,  and  of  good  conversation.*' 
Very  apt  words,  and  words,  I  suspect,  to  be  found,  if  not  in  terms, 
at  least  in  meaning,  in  every  letter  patent  that  has  gone  forth  under 
the  great  seal     There  is  here  given  to  the  bishop,  (who  is  in  truth, 
in  this  instance,  the  moving  power),  the  same  power  that  is  given 
under  the  2dth  of  Henry  to  the  crown,  which  is  the  moving  power 
there ;  and  there  is,  in  each  case,  a  fi^e  discretion  lodged  with  the 
moving  power.     If  you  say,  in  the  one  case,  that  the  archbishops 
and  bishops,  who  are  appointing  sufiragans,  might  make  a  wrong 
choice,  I  admit  that,  in  tne  other,  the  king  might  do  so  too.     But, 
in  this  latter  case,  the  king  was  invested  with  tne  absolute  power  of 
choosing  whom  he  pleased,  out  of  all  his  dominions,  supposing  the 
person  chosen  was  qualified  in  other  respects  to  be  bishop  of  the 
place.     In  the  other  case,  the  archbishops  and  bishops  were  to 
choose  two  honest  and  discreet  spiritual  persons,  bein^  learned,  and 
of  good  conversation ;  and  those  persons  were  to  be  presented ; 
'^  and  the  king's  majesty,  upon  every  such  presentation,  shall  have 
full  power  ana  authority  to  give  to  one  of  tiiose  two  persons,  so  to 
his  biffhness  to  be  presented,  the  style,  title,  and  name  of  a  bishop 
of  such  of  the  sees  aforesaid,  as  to  liis  majesty  shall  be  thought 
most  convenient  and  expedient,  so  it  lie  within  the  same  province 
whereof  the  bishop  that  doth  name  him  is."    So  that,  it  would 
seem,  there  was  to  be  presented  to  the  crown,  for  the  purpose  of 
becoming  suflragan,  a  man  chosen  by  the  archbishop  or  bishop, 
who  was  honest,  discreet,  spiritual,  learned,  and  of  good  con- 
versation.    (My  lords,  that  word  ^Meamed"  is  a  matter  of  some 
importance,  when  we  come  to  consider  what  is  the  meaning  of  the 
word  persona^  upon  which  I  shall  have  a  word  or  two  presently  to 
say).     After  presentment  made   to  the  crown,  the  crown  com- 
mands   the   archbishop,    at    a   certain   time,   to    consecrate    the 
suflragan;   and  it  is  further  directed,  ''that  every  archbishop  of 
this  realm,  to  whom  any  the  king's  letters  patents,  in  the  cases 
afore  rehearsed,  shall  be  directed,  having  no  lawful  impediment, 
shall  perform  and  accomplish  the  effects  and  contents  of  this  act 
within  the  time  of  three  months  next  after  such  letters  patents  shall 
come  to  their  hands;  any  usages,  customs,  foreign  laws,  privileges, 
prescriptions,  or  other  thmg  or  thin^  heretofore  used,  had,  or  done 
to  the  contrary  hereof  notwithstanding"  (/). 
31  Hen.  8,  j|y  lorda^  in  a  very  short  time  afterwards,  (I  refer  to  the  31st  of 

Hen.  8,  c.  9)  (^),  there  was  another  act,  enabling  the  crown  to  do 

(/)  Sect.  6.  "An  Act  for  the  King  to  make 

♦For employ-         &)  'Th**  act,  which  is  printed  in  Bishops, 

mcnt  of  reli.       The  Statutes   of  the  Realm,  vol.   3,  *  **  Forasmuch  as  it  is  not  unknown 

gi(nufolk,&c.;   p.  728,  is  as  follows  :—  the  slothful  and  ungodlj  life  which 
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ti'ithout  confirmation  altogether^  and  to  make  bishope  as  it  pleased.  Begina  «.  The 
It  is  said  that  the  king  intended  to  make  seventeen  or  eighteen,  but   -^chbishopof 

to  make  them  by  letters  patent,  without  reference  to  the  archbishop  ^^^  ^^' 

or  any  person  to  confirm  them.     The  act  is  not  given  in  the  4to  T*>o  Solicitor 

statutes ;  but  your  lordships  will  find,  in  the  Appendix  to  Bumefs  ™e™j/  "" 

History  of  the  Reformation  {h)^  one  of  the  patents.     A  patent  to  the 

Bishop  of  Westminster  is  there  set  out,  in  which  your  lordships  will 

find  that  the  king,  as  he  does  in  the  letters  patent  m  the  present  case 

of  Dr.  Hampden,  asserts  the  choice  that  he  has  made,  of  a  man  of 

honesty  ana  integrity,  and  learning,  and  that  he  is  a  proper  person  to 

be  bishop  of  the  see  of  Westminster.  We  knowthat  that  see  failed.  We 

know  also  that  the  other  five  (i)  which  were  made  about  the  same 

time,  still  survive.     How  it  happened  that  they  have  fallen  away  to 

be  elective  by  a  CongS  dCeUrey  I  cannot  imagine.     I  dare  say  tnere 

may  be  differences  of  opinion ;  but  being  against  all  shadows  and 

all  shams,  whether  they  lie  in  the  election  of  bishops  or  anywhere 

else,  I  think  it  would  be  a  comelier  thing,  ii^  instead  of  those  forms 


hath  been  used  amongst  all  those  sort 
which  haTe  boilie  the  name  of  re- 
ligioua  folk,  and  to  the  intent  that 
irom  henceforth  many  of  them  miffht 
be  turned  to  better  use  as  hereafter 
shall  follow,  whereby  God^s  word 
might  the  better  be  set  forth,  children 
brought  up  in  learning,  clerks  nou- 
rished in  tne  universities,  old  servants 
decayed  to  have  living,  almshouses 
for  poor  folk  to  be  sustained  in, 
readers  of  Greek,  Hebrew,  and  Latin, 
to  haTe  good  stipend,  dailj  alms  to 
be  ministered,  mending  of  highways, 
exhibition  for  ministers  of  the  church : 
It  is  thought  therefore  unto  the  king*s 
highness  most  expedient  and  necessary 
that  more  bishopricks,  collegiate,  and 
cathedral  churches  shall  be  established, 
in  stead  of  these  foresaid  religious 
houses,  within  the  foundation  whereof 
this  other  titles  afore  rehearsed  shall 
be  established :  Be  it  therefore  enacted 
by  authority  of  this  present  parlia-^ 
ment,  that  ms  highness  shall  have  full 
power  and  authority  from  time  to 
time  to  declare  and  nominate,  by  his 
letters  patents  or  other  writings  to  be 
made  under  his  great  seal,  sudi  num- 
ber of  bishops,  such  number  of  cities, 
sees  for  bishops,  cathedral  churches, 
and  diocese,  by  metes  and  bounds  for 
the  exercise  and  ministration  of  their 
episcopal  offices  and  administration  as 
shall  appertain,  and  to  endow  them 
with  Bucn  possessions,  afler  such  man- 
ner, form,  and  condition,  as  to  his 
most  excellent  wisdom  shall  be  thought 
necessary  and  convenient;  and  uso 
shall  have  power  and  authority  to 
make  and  devise  translations,  ordi- 


nances, rules,  and  statutes  conceminff 
them  all  and  everv  of  them,  and 
further  to  do  all  and  every  thing  and 
things,  whatsoever  it  be,  which  shall 
be  devised  and  thought  requisite,  con- 
venient, and  necessary  by  his  most 
excellent  wisdom  and  discretion,  for 
the  good  perfection  and  accomplish- 
ment of  all  and  singular  his  said  most 
godly  and  gracious  purposes  and  in- 
tents touchme  the  premises,  or  any 
other  charitable  or  godly  deeds,  to  be 
devised  by  his  hi^^ess  concerning 
the  same;  and  that  all  and  singular 
such  translations,  nominations  of 
bishops,  cities,  sees,  and  limitation  of 
diocese  for  bishops,  erections,  estab- 
lishments, foundations,  ordinances, 
statutes,  rules,  and  all  and  every  other 
thing  and  things,  which  shall  be 
devised,  comprised,  and  expressed  by 
Lis  grace's  sundry  and  several  letters 
patents  or  other  writings  under  his 
great  seal,  touching  and  concerning 
the  premises  or  any  of  them,  or 
any  circumstances  or  dependances 
thereof,  necessary  and  requisite  for 
the  perfection  of  the  premises  or 
any  of  them,  shall  be  of  as  good 
streuffth,  force,  value,  and  enect, 
to  all  intents  and  purposes,  as  if  such 
things,  that  shall  so  be  devised,  ex- 
pressed, and  mentioned  In  his  letters 
patents  or  other  writings  under  his 
great  seal,  had  been  done,  made,  and 
had  by  authority  of  parliament/* 

(A)  Vol.  1,  part  2,  p.  371,  (Oxf. 
1816). 

(i)  Namely,    Chester,    Gloucester, 
Peterborough,  Bristol,  and  Oxford. 


The  king 
empowered  to 
nominate 
bishops,  and 
to  appoint 
bishopricks, 
&c.  by  his 
letters  patents, 
which  snail 
be  valid  as  if 
by  authority  of 
parliament 
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Reginai;.  The  (which  are  but  forms)»  instead  of  this  election  hy  Qmae  ctelire, 
^hbishopof  ^hict  ^e  know  by  the  statute,  and  by  the  descnption  historians 
—     ^  "'^'    give  of  it»  in  reality  was  nothing  but  a  snadow,  it  had  been  better,  I 
The  Solicitor    gay,  if  things  of  that  sort  were  put  away  from  Uiis  realm. 
Sfmlm  *"'  Before  I  come  back  to  the  statute  or  the  25th  of  Hen.  8, 1  may  as 

well  refer  your  lordships  to  the  statute  of  Elizabeth,  which  my  learned 

Abolition  by  friend  brought  before  the  court  (J).  The  statute  of  Edward  (i),  it 
re^al  b^*  *"^  ^'^  ^  remembered,  had  abolished  elections  by  ConffS  dthre^  and 
1  Elii.  of  elec-  made  all  the  bishopricks  donative.  Why  parliament  and  the  wise 
tion  by  amgi  men  of  the  day,  in  the  first  year  of  Elizabeth,  decided  against  that 
d*Shre,&c  ]^j  mentioned  mode,  I  do  not  know.  I  know  speculation  may 
Reason  of  Mich  be  very  wide  afield,  before  it  hits  upon  the  true  reason  of  the 
rej^inei-  thing;  whether  it  was,  as  some  believe,  to  keep  alive  the  respect 
^       ^'  for  the  old  church  from  whom  we  take  our  origin;  or  whether  it 

was  to  gratify  some  of  the  lingering  wishes  of  tlie  people  who  were 
about  Henry,  that  those  shows  were  kept  up,  historians  are  puzzled 
to  decide,  and  I  believe  it  is  yet  to  be  determined.  But,  as 
respects  Elizabeth,  we  know  that,  at  the  time  in  which  this  statute 
passed  which  revived  the  statute  of  Henry  8,  in  the  first  year  of 
tHfi^rent  ber  reign  she  was  reviving  the  statute  with  all  its  shadows,  and 

modes  porraed  in  the  secoud  she  was  enacting  a  law  for  Ireland,  which  still 
?^E  Un?  obtains;  under  which  law  the  bishopricks  of  that  country  are  at 
and  in  Ireland,  this  moment  donative  (/).  I  am  sure  I  cannot  fiimish  any  reason 
2 El'  4  ^^^  ^^^  ^^^  ^^^  is  the  act;  and  the  act  is  express  to  show 
(tr.)"'  ^'  *  ^^^  ^^  ^^^  time,  confirmation  was  considered  of  no  great  avail 
Confirmation  in  tlie  matter  of  the  making  of  bishops.  But,  my  lords,  your 
then  con.  lordships  will  find  that,  in  the  first  section,  after  using  almost  the 

gn^^l^  express  terms  of  the  statute  of  Edward  6  (I  will  not  tire  the  court 
^"^  *  by  repeating  them,  though  they  be  sound  and  ^ood  learning),  she 

says,  that  she  may,  by  her  letters  patent,  appomt  and  confer  any 
archbishoprick  or  bishoprick  when  it  is  void. — '*  Confer  the  same  to 
any  person,  whom  the  queen,  her  heirs,  or  successors,  shall  think 
meet^ — My  lords,  I  rely  upon  that  word.     I  believe  that  the 
Policy  of  all      object  of  Henry  8,  and  all  these  acts,  was  to  leave  to  the  crown 
the  acta  was  to  t^g  power  of  jud^ne  whether  the  man  was  meet     I  know  that 
right  of  judfft    these  words,  or  similar  ones,  are  to  be  found  in  the  letters  patent 
login  the         and  the  missive.     I  find  them  in  the   statutes  which  give   the 
crdwn.  J^^Qg  of  England  firom  time  to  time  the  power  to  appoint,  whether 

it  )^  by  his  own  letters  patent,  as  in  the  statute  of  the  25th  Henry  8, 
or  after  having  men  recommended  to  him,  as  under  the  statute  of 
Henry  8,  concerning  sufiPragans,  or  in  this  statute  of  Elizabeth :  it 
is  always  *'  whom  the  crown  shall  think  meet^  That  is  to  say^  a 
judgment  is  to  be  formed  by  the  crown  upon  the  man,  whether  he 
ivillsuit  the  exigency  of  the  case.  It  is  tne  crown's  prerogative  to 
judge ;  it  is  not  the  prerogative  of  any  man,  like  Mr.  Gutteridse, 
or  anybody  else.  It  is  the  crown's  prerogative ;  and  if  you  shfl^e 
that  pr6roffative,  you  must  have  some  high-handed  act  of  parliament 
to  put  thm^  straight;  or  I  firmly  beheve,  upon  the  best  under- 
standing which  I  can  give  the  matter,  that  the  peace  of  the  church 

0')  Supra,  p.  139.  (*)  1  Edw.  6,  c.2)  tupra,  p.  138* 

(Q  2  Eliz.  (Ir.),  c.  4,  fupro,  p.  139. 
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\rill  be  destroyed,  and  it  will  be  a  triumph  and  glory  to  her  Regina  0.  The 

enemies.  Archbishop  of 

My  lords,  Elizabeth,  in  this  first  section,  says  that  she  may  confer ^  °^' 

the  office  upon  any  person  whom  she  shall  think  meet.     **  The  which  '^^  Solicitor 
collation  so  by  letters  patents  made  in  manner  aforesaid,  and  delivered  ™^'* "" 
to  the  person  whom  tne  queen,  her  heirs  or  successors,  shall  confer 
the  same  archbishoprick  or  bishoprick,  or  to  his  sufficient  proctor 
and  attorney,  shall  stand  to  all  intents,  constructions,  and  purposes, 
to  as  much  and  the  same  effect  as  though  Canffe  d*iUre  bad  been 

Siven,  the  election  duly  made,  and  the  same  confirmed."  So  that 
ere  there  was  in  the  mind  of  the  maker  of  the  act,  that  is,  of  the 
parliament  of  the  time,  what  was  the  virtue  of  confirmation  (if  any) 
m  respect  of  sufficiency ;  for  it  was  said,  that  that  appointment 
under  the  letters  patent  was  to  be  as  good,  and  should  stand  to  all 
intents  and  purposes  the  same  as  though  Gmge  d^eUre  had  been 
given,  and  election  duly  made,  and  the  same  confirmed.  My  lords, 
It  ffoes  on :  <'  And  that,  upon  that,  the  said  person  to  whom  the 
said  archbishoprick,  bishoprick,  or  suffiraganship  is  so  conferred, 
collated,  or  given,  mav  be  consecrated,  and  sue  his  liveiy  or  ouster  k 
nudney  and  do  other  tnings,  as  well  as  if  all  the  said  ceremonies  and 
elections  had  been  done  and  made."  My  lords,  this  is  in  pari 
maieriOf  virithin  a  very  short  time  of  the  statute  of  Henry ;  when  men 
understood  what  the  king  and  the  parliament  must  have  been  about 
in  the  passing  of  that  statute ;  what  it  was  by  parliamentary  acknow* 
ledgment;  and  what  was  the  meaning  and  sense  to  be  given  to  the 
ceremony  of  confirmation,  in  respect  of  appointments  confirmed  by 
the  archbishop  under  letters  patent. 

Then,  my  lords,  by  the  3rd  section  of  the  act  of  Elizabeth,  the  arch^ 
bishop  is,  "  with  all  speed  and  celerity,"  (these  very  words  arc  intro- 
duced ftom  the  statute  of  Henry  8)  to  *'  invest  and  consecrate  the 
person  conferred  aforesaid,  to  the  office  and  dignity  that  such  person 
shall  be  so  conferred  unto,  and  give  use  to  him,  pall,  and  all  other  bene- 
dictions, ceremonies,  and  things  requisite  for  the  same,  without  suing, 
procuring,  or  obtaining  hereafter  any  bulls,  or  other  things,  by  or 
firora  any  foreign  authority,  or  power,  for  any  such  office  or  dignity, 
in  any  behalf"  And  there  is  the  same  penalty  of  prtBrnunire  upon 
refusing  to  invest,  which  is  mentioned  in  the  former  statute  refer- 
ring to  the  statute  of  Edward  3,  and  the  statute  of  prcemumre 
of  Richard  2  (m). 

My  lords,  here  I  would  just  say,  that  I  do  not  know  whether  Pramwnre 
the  objection  is  to  be  made  to-day,  which  was  made  elsewhere  (n),  ■tt'ches  to 
that  these  penalties  of  prosmunire^  spoken  of  in  the  statute  of  un^^onec^" 
Henry  8,  must  be  penalties  only  in  relation  to  something  done  to,  with  Rome. 
firom,  or  at  the  court  of  Rome.     It  is  perfectly  clear,  in  the  law,  that 
priEmufdre  will  attach  to  many  and  many  a  thing  which  has  nothing 
to  do  with  Rome.    There  are  cases  ancient  and  modem,  and  afi 
sorts  of  authority  to  that  effect     Under  **  PrtBrnumre^  in  Ccmyiis 
Digesty  will  be  found  sufficient  to  show  that  prcBmunire  attaches 
to  things  which  have  nothing  to  do  with  ecclesiastical  or  spiritual 
interests.     I  refer  your  lordsnips  at  once  to  that  part  of  ComyrCs  ^°^*  ^\S* 

(m)  Supra^  p.  29,  n.  (11)  Supra^  p.  41. 
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Regina  9.  The 

Archbishop  of 

Canterbury. 

The  Solicitor 
GcnerarH  ar* 
gument 


Rex  «.  Ca- 

wood. 


Commencing 
with  prayer 
does  not  render 
the  ceremony 
of  confirmation 
less  a  mere 
matter  of  form. 


Unfettered 
right  of  selec- 
tion in  the 
crown,  shown 
from  the 
Conge  d'tlirt 
and  letter 
missive. 


Digett^  B.«  qootinff  from  the  3rd  Institutei  120  and  123,  where 
Lord  Coke  says,  that  drawing  the  inquiiy  of  a  cause  ad  alittd 
examen^  where  it  ought  not  to  go,  as  for  instance,  after  a  judgment 
of  this  court,  suing  in  Chancery,  or  taking  some  step  of  that  sort,  a 
man  may  incur  a  prtBmunire  for  it.  Siurely,  that  hsia  nothing  to  do 
with  the  court  of  Rome,  as  was  suggested  in  another  place,  and 
argued  with  a  great  deal  of  learning.  My  lords,  there  is  another 
authority  upon  die  subject,  The  King  v.  Cawood,  in  Lord  Baymand^s 
Reports,  p.  1361,  which  was  a  proceeding  upon  the  Bubble  Act, 
6  Geo.  1,  c.  18,  8.  19;  where  it  was  held  perfectly  clear  that  a 
prtBmunire  under  the  statute  of  Richard  (o)  could  be  incurred. 

Lord  Denman.  You  need  not  go  further  into  that,  I  think,  Mr. 
Solicitor.     Only  it  is  not  within  this  statute. 

The  Solicitor  General.  1  am  not  going  further,  my  lord.  The 
argument,  as  I  understand,  is  this,  that  in  order  to  incur  a  prtBmunire 
under  the  statute  of  Henry  8,  (the  one  that  we  are  upon)  there  must 
have  been  some  impediment  offered  by  a  person  attending,  with 
a  view  to  the  court  of  Rome.  I  understand  that  that  has  been 
su^ested  as  an  argument;  and  I  say  that,  if  such  an  argument 
is  used,  your  lordships  will  see  the  very  words  of  the  statute  of  King 
Henry  8.  If  any  person  do  **  any  other  process  or  act,  of  what 
nature,  name,  or  quality  soever  it  he,  to  the  contrary,  or  let  of  due 
execution  of  this  act,**  (those  are  the  words,)  then  he  shall  incur  a 
prtBmunire. 

Now,  my  lords,  upon  the  afiSdavit  it  is  stated,  (and  I  would  almost 
rather  not  refer  to  it,)  that  the  proceedings  at  Bow  Chuch  began 
with  prayer.  It  is  to  make  it  appear  that  a  proceeding,  which 
began  with  prayer,  cannot  be  supposed  by  gooa  and  wise  men  to 
be  a  proceeaing  where  nothing  but  show  or  ceremony  was  to  be 
done.  My  lords,  I  fear  it  is  too  true  also,  that  the  proceedings  on 
the  Ctmge  d^elire,  before  the  dean  and  chapter, — whether  beginning 
with  prayer  or  no  I  do  not  know, — certainly  ended  with  praise; 
because  that  is  according  to  the  canonical  procedure.  Te  Deum 
is  always  sung ;  but  still  those  are  but  matters  of  form.  There  is  a 
mere  ministerial  act  to  be  done  by  the  dean  and  chapter,  which 
they  must  do,  under  a  penalty,  if  they  do  it  at  all :  or  if  they  choose 
not  to  do  it,  then  the  King  is  provided  with  other  means  by  which 
to  do  it  himself. 

Now,  my  lords,  I  must  call  your  lordships*  attention  to  the  words 
of  the  letter  missive  in  this  case.  My  lords,  by  the  Conge  d!3ire, 
the  dean  and  chapter  are  allowed  to  ^^  elect  such  a  person  for  your 
bishop  and  pastor,  as  may  be  devoted  to  God,  and  useful  and  faithful 
to  us  and  to  our  kingdom."  By  the  letter  missive  it  is  stated,  "  We 
let  you  weet,  that,  for  certain  considerations  as  at  this  present  moving, 
we  of  our  princely  disposition  and  zeal  being  desirous  to  prefer  unto 
the  same  see  a  person  meet  thereunto,  ana  considering  the  virtue, 
learning,  wisdom,  gravity,  and  other  good  gifts  wherewith  Dr. 
Hampden  is  enduecC  we  have  been  pleased  to  name  and  recommend 
him  unto  you,  to  be  elected  and  chosen.*'  Then,  my  lords,  was  it 
of  the  royal  prerogative  to  choose  a  bishop  before  he  was  elected, 


(o)  16  Rich.  2,  c.  5. 
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not  merely  because  he  was  a  subject  of  the  realm,  but  because,  in  Regina  ».  The 
the  opinion  and  judgment  of  the  crown,  he  had  those  qualities  which  ^cmtOTbu?y!^ 

would  make  him  a  good  bishop?  My  lords,  I  say  it  was;  and  I  say, — '- 

any  laws  borrowed  from   the  canonical  constitutions,  or  any  con-  ^*'®  Solicitor 
stitutions  you  please,   which  are  in  restraint  of  that  royal  pre-  moment.'"* 
rogative,  are  not  the  law  of  the  land ;  and  if  you  tell  me  that  you 
are  prepared,  at  any  time  whatever,  to  show  that  the  crown's  prerog- 
ative was  ill  exercised,— that  the  crown  had  chosen  a  person  of  unsound 
doctrine  we  will  say, — I  answer  you  by  saying,  the  crown,  by  act  of 
parliament,  was  invested  with  a  pre-eminence  far  above  that :  it  had 
not  to  ask  you  or  me,  or  any  one,  what  sort  of  a  man  the  bishop  was; 
but,  so  far  as  in  the  judgment  of  the  crown,  by  the  discernment  of 
the  crown's  advisers,  a  man  is  thought  fit,  there  is  the  exercise  of  the 
discretion  of  the  crovm  in  this  matter,  and  there  the  prerogative  of 
the  crown.     My  lords,  such  a  man,  so  by  the  royal  prerogative 
named,  and  appointed  by  the  CtmffS  dCiUre  and  the  letter  missive, 
the  dean    ana   chapter  have  elected:   can   anything  touch   that 
election  ?  can  anythmg  touch  that  election,  in  respect  of  the  quality 
of  the  man?    My  lords,  I  suppose  it  may  be  plainly  answered, 
nothing  can.     The  words  of  the  statute,  are  imperative  upon  that 
This  election,  be  it  of  a  person  ever  so  unworthy  in  the  opinion  of 
some  of  the  members  of  the  chapter,  is  still  worthy  enoueh  to^be 
recommended  to  them  by  the  crown,  in  the  exercise  of  its  royal 
prerogative.     '*  Then  their  election  shall  stand  good  and  effectual  Absard  to 
to  all  intents."  Now  why  should  it  be  supposed  that  afterwards  the  Jjjf^^"''^*^ 
crown  is  to  relent,  so  to  speak,  and  to  allow  persons  to  come  in  ableatconlfir. 
and  prevent  the  man  from  being  confirmed,  when  it  would  not  matton,  when 
allow  them  to  come  in  and  prevent  him  fix)m  being  elected  ?     It  is  ^"J^JJI^q  f**'® 
a  very  strong  thing,  we  will  say,  to  tell  the  dean  and  chapter  of  any  ' 

cathedral,  this  man  and  none  other  you  shall  elect;  but,  tne  stronger 
the  thing,  the  more  for  my  aigumcnt,  that  the  crown  was  invested 
with  these  pre-eminences  for  the  good  of  the  country.     Then,  if  it 
had  that  pre-eminence  before  the  election,  why  should  it  lose  it  after? 
Is  there  any  particular  reason  that  can  be  assigned  why,  at  the  time  oratcouse. 
when  the  archbishop  comes  to  confirm,  and  not  at  that  time  when  ®™^*<'"- ' 
the  man  is  consecrated,  there  should  be  an  opportunity  o;iven  to 
opposers  to  come  in  ?    My  lords,  I  should  like  to  hear  gooa  reason 
given  for  that :  he  is  the  same  man ;  he  has  the  same  gifts ;  there 
is  no  presumption  to  be  made  that  the  crown's  mind  is  changed;  the 
assent  of  the  crown  has  been  given  and  been  taken  to  the  election  of 
the  man ;  he  stands  the  bishop  elect  by  law ;  as  bishop  elect  by  law, 
he  can  perform  certain  ministerial  acts ;  I  believe  he  can  excommu-  Argument 
nicate  and  do  certain  other  things,  as  bishop  elect,  before  confirmation.  Jjin^J^JJ^j^ 
Why  should  it  be  supposed,  that,  while  ne  has  this  power,  as  laid  powers  ac- 
down  in  Fitzherberfs  Natura  Brevium  ( »),  when  he  is  bishop  elect,  quired,  oa 
whUe  he  has  that  power  from  which  tney  then  cannot  shake  him,  ^^jjw^ 
they  should  all  the  while  have  an  authority  behind  to  throw  him  on  elect, 
his  back  when  he  comes  to  be  confirmed;  to  say,  "  No:  further  you  Power  of  ex- 
shall  not  come :  you  have,  it  is  true,  by  law  got  to  be  bishop  elect;  *:®™"S^'?J- 
that  is  your  name  and  title  in  law ;  but  beyond  that  the  crown's  ***"'     *    *  ^ 
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authority  does  not  extend  ?^  My  lords,  docs  not  this  trench  upon 
the  prerogative  royal  of  the  crown  ?  To  tell  the  crown  you  can  go  tnus 
far,  and  no  further ;  to  say,  you  have  the  discretion  which  you  have 
exercised  for  a  particular  purpose,  which  purpose  at  the  same  time 
is  a  shadow  ana  a  show ;  and  then  to  tell  the  crown  that  it  cannot 
carry  on  its  executive  measure,  that  it  cannot  by  its  letters  patent 
direct  the  same  person,  whom  by  its  prerogative  power  it  has  com- 
manded to  be  appointed,  to  be  confirmed  and  to  be  consecrated; — ^to 
assert  this,  I  must  say,  appears  to  me  without  a  reason  for  it,  which 
can  be  shown  in  any  book  of  authority. 

But,  my  lords,  is  it  not  a  surprising  thing,  if  this  power  of  opposing 
has  always  lain  somewhere,  that  not  one  of  the  books  of  authority 
shows  you  how  it  is  to  be  exercised  ?  I  defy  my  learned  fiiends  to 
show,  ^om  any  of  the  English  authorities,  how  this  is  to  be  exercised; 
and  therefore  they  are  driven  to  the  canonists,  to  find  from  them 
what  is  said  upon  this  subject,  and  how  this  business  of  theirs  is 
to  be  performeu.  And,  my  lonls,  by  the  English  canonists,  I  mean 
Lyndwood,  and  the  Constitutions  of  Othobon  by  John  de  Athon.  I  say, 
there  is  no  authority  given,  even  if  that  canon  law  applies  to  this 
case,  which  I  contend  it  cannot  by  the  common  law  of  the  land, — ^by 
the  20th  of  Henry  8,  c.  19  {q).  Even  if  that  canon  law  and  those 
constitutions  can  be  applied  (which  I  contend  they  cannot),  supposing 
even  that  they  have  force  in  themselves,  from  their  innate  good  sense 
and  other  qualities,  still,  I  say,  neither  Lyndwood  nor  John  de  Atkon 
carries  the  case  one  step  furtner. 

My  lords,  my  learned  friend  cited  a  passage  from  Lyndxoood  (r), 
to  which,  with  your  leave,  I  will  now  call  your  notice*  It  is,  my 
lords,  in  the  edition  that  I  have  in  my  hand,  which  I  believe  is 
the  best,  the  Oxford  edition,  page  217.  There,  is  to  be  found  a 
Constitution  of  John  Peckham,  Archbishop  of  Canterbury  about 
the  year  1279.  Now  that  is  what  my  learned  friend  referred  to, 
for  the  purpose  of  using  the  ^loss  upon  it.  My  lords,  I  undertake 
to  show  your  lordships  that  mat  Constitution  nas  nothing  earthly 
to  do  with  this  case ;  and  thal^  even  if  this  gloss  of  Lyndwood  is 
to  be  literally  taken  for  law,  if  there  be  nothing  either  in  it,  or  in 
the  law  of  the  land,  to  prevent  the  use  of  it, — if  there  be  anything  in 
it, — I  undertake  to  show  that  it  is  the  mere  opinion  of  a  man 
citing  doctors  whom  he  does  not  name,  and  authorities  which  we 
cannot  find  out,  and  professing  to  give  a  turn  to  the  arffumeut, 
which  I  think,  upon  the  fair  grammatical  construction  ana  use  of 
the  language  employed,  it  is  not  entitled  to  bear.  My  lords,  the 
Constitution  is  very  short,  and  I  will  read  it.  ** NuUtis  prcelatus^ 
— that  is,  a  person  of  certain  dignity  in  the  church, — ^^NuBus 
prcelatus,  excepto  episcopo,  inquirat  de  prcBsentationef  nisi  in  pleno  loci 
capituh;  concesso  prius  prospiciendi  spcUio  ^  (giving  prc^r  notice  I 
suppose).  '*  Contra  quod  stattUum  qua  de  aetero  fienty  irrita  sintf 
restituto  hBsis  damnoJ*  That  is  the  title  or  pre&ce  to  the  Constitution. 
Here  is  the  Constitution  itself.  My  lords,  it  speaks  about  presenta- 
tion; it  has  nothing  to  do  with  bishops;  bishops  are  expressly 
excluded  from  the  operation  of  it.     '^Per  nostram  provinciam  et 
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mfra.     Statuimus,  et  perpetuo  ordinamus,  ut  nullus  decanus  sea  Reglnav.  The 
quivis  prselatus  aUue,  exceptis  pcrsonis  episcoporum,  quorum  hac    ^n^bury!' 

ordinatione  auctoritas  non  arctatur^  inquisitionem  facial  de  praesen tt—- 

tationis  alicujus  ad  beneficium  ecelesiasticum  negotio,  nisi  in  pleno  QeneS'rarT 
loci  capitulo,  eo  cui  possessio  ecclesise  incumbit  vocato  legitime  "  gument. 
(the  possessor  of  the  church,  the  patron,  or  some  person  who  had 
the  right,  I  suppose),  '*  sub  tanti  temporis  spatio  quo  possit  sibi  pru- 
dentum  Tirorum  consilio  prospicere,  et  aefensloni  status  sui  de 
sufficienti  remedio  providere.  Quicquid  autem  " — Now,  my  lords, 
it  is  upon  this  last  member  of  the  sentence  that  the  whole  gloss 
hangs — ^^  Quicquid  autem  de  csetero  contra  banc  nostram  oruina- 
tionem  fuerit  attentatum  decemimus  penitus  wm  tenere  ;"  it  will  not 
do;  it  will  not  hold. 

Let  me  refer  to  one  or  two  points  of  the  gloss,  upon  those  parts 
which  precede  "  non  tenere."  In  the  first  place,  my  lords,  here  is 
the  doss  of  Lyndwood:  we  are  to  form  our  judgment  of  his  work  just 
in  the  best  way  we  can.  Just  see,  my  lords,  what  he  presumes  to 
say  of  the  wonk  which  I  read, — *^  Nullus  decanus  sen  quivis  prselatus 
alius,  exceptis  personis  episcoporum,  quorum  hac  ordinatione  aucto- 
ritas non  arctatur."  Upon  the  word  *^  auctoritas"  what  does  he  say? 
**  Supple,  cunctos  alios  prselatos  inferiores  in  talibus  excedens."  Then 
his  gloss  on  the  words  **  non  arctaiur^  is,  '*  Supple,  secundilm  inten- 
tionem  statuentis ;  an  vero  arctetur  secundilm  ea  quae  leguntur  et 
notantur  de  elec.  c.  ult,  U,  6,  vide  infra,  §  proxi.  ver.  mm.  tenereJ* 
Therefore,  what  he  aims  at,  my  lords,  is  this.  The  ordinance 
having  distinctly  said  that  the  authority  of  bishops  was  not  to  be 
touched,  he,  nevertheless,  wants  to  do  something  with  their  authority, 
and  he  says,  See  what  I  say  under  the  words  non  tenere.  Now  see 
what  he  says;  for  this  is  the  gloss  which  I  think  my  learned  friend 
read :  '*  Simile  habes  in  confirmatione  electionis,  sive  in  non 
Concordia  sive  in  corcordia  fuerit  celebrata,  ut  scilicet  non  teneat 
confirmatio,  etiam  per  episcopum  &cta'*  (I  take  it,  that  is  not  a 
bishop's  confirmation,  my  lords :  it  is  the  confirmation  by  a  bishop), 
^absque  eo,  quod  coelectus,  si  quis  sit,  vel  hi  qui  se  opponerc 
volunt,  quando  est  unicus  electus,  nominatim  vocentur,  et  coelectus 
est  certus,  vel  etiam  oppositores  sunt  certi.  Alioquin  si  incerti 
sint,  qudd  vocentur  in  genere  secundilm  formam  quae  habetur 
de  eke,  c.  uUL  IL  6,  ubi  DoctoreSy  quos  vidi,  qi\oad  concordantiam 
materise  hujus,  prout  bene  intelligens  eos  applicare  potcrit,  ponunt 
conclusiones  quae  sequuntur."  Tliat  is  the  first  part  of  the  gloss. 
Now  this  is  the  part  read  by  my  learned  fiiend:  '*Una  con- 
clusio  est" — (that  is,  the  conclusion  of  the  Doctors  whom  he  saw! 
— ^^  qudd  in  negotio  electionis,  de  qu&  hie  loquitur,  non  sufficit  sola 
citatio  eorum  quonim  interest,  sea  opus  est  discussione  negotii: 
alioquin  non  valet  confirmatio."  My  learned  fiiend,  your  lord- 
ships remember,  argued  upon  the  word  discussioy  that  it  meant  an 
argument  at  the  bar;  that  there  was  to  be  opinion  pleaded  against 
opinion ;  in  fact,  that  there  was  to  be  a  public  display  of  dif- 
ferent opinions  upon  the  subject ;  which,  I  am  prepared  to  show 
from  the  canon  law,  and  from  the  meaning  of  tne  word  disctusio,  ^rw  meaning 
never  can  be  applied  so.  Discussio  is  bad  Latin ;  and,  my  lords,  it  ^i^^^, 
is  used  by  only  one  order  of  people ;  and  a  very  indifferent  order 
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they  were.  But  discusrio  is  the  mere  handling  of  a  thing;  but, 
bj  the  gloss,  it  means  the  examination  of  a  thing  which  the 
subject  requires.  It  is  not  an  ai^ument,  a  Ic^omachy,  in  public; 
it  is  a  putting  together  in  your  own  mind,  as  South  and  others 
say,  of  the  several  points  in  your  mind  which  may  be  discussed: 
every  point  which  is  capable  of  being  discussed  you  discuss  and 
consider.  But  to  return  to  Lyndwood.  He  says,  *'  Alioquin  non 
valet  con6rmatio.  £t  hoc  apparet  ex  textu  dicti  capituli  ultimi, 
dum  dicjt,  nuUis  vocatisy  et  non  discusso  negoHo.  Haec  est  conclusio, 
Jo,  An.  in  no*  dicto  c,  uL  ver,  non  discusso.  £x  qua  conclusione 
apparet,  qudd  in  negofio  prsescntationis,  quod  aequivalet  n^otio 
efectionis,  ut  infra  dicetur,  non  sufBcit  vocationem  fieri,  sed  cum 
hoc  opus  est  discussione  negodi."  My  lords,  I  believe  that  is  what 
my  learned  friend  read:  that  is  the  first  conclusion.  *' Alia  conclu- 
sio  est,  qu6d  licet  confirmatioelectionis,  sine  vocatione  facta,  sitirrita 
et  inanis,  electio  tamen  tenet  in  suo  robore  et  viffore,  ita  quod  iterum 
quaeri  debeat  de  viribus  ipsius  clectionis."  Ihere  is  not  a  single 
syllable  there,  my  lords,  about  a  bishop's  election.  My  lords,  I  say 
that,  in  the  Constitution  itself  oiJohn  Peckham^  bishops  are  specially 
excluded  from  the  law  ;  their  authority  is  not  restrained ;  there  is 
no  power  here  to  include  a  bishop  within  the  operation  of  the  law. 
And  then,  for  the  purpose  of  saying  that  the  gloss  applies  to  the 
case  in  hand,  my  learned  friend  is  obliged  to  apply  to  a  bisbcm 
things  which  in  foct  appW  to  another  election  and  presentation.  It 
is  a  case,  my  lords,  which,  I  say,  is  not  applicable  here,  even  were 
it,  by  the  law  of  the  land,  to  be  taken  as  a  constraining  authority  in 
the  matter  to  which  it  properly  applies. 

Yet,  my  lords,  that  is  one  of  the  authorities  which  my  learned 
friend  read  from  the  canon  law  of  England,  properly  so  called^ 
if  it  can  be  cited  in  favour  of  his  view.  There  is  another  quo- 
tation, which  my  learned  friend  made,  from  the  Constitutions  of 
Othohon  by  John  de  Athon  (s) :  it  is  to  be  found  in  page  133  of 
those  Constitutions,  under  the  title  ^^De  Confirmatione  Episcoporum  ;" 
and  therefore,  no  doubt,  it  does  apply  to  the  case  of  bishops  who 
come  to  be  confirmed  by  whoever  is  their  superior  to  confirm  them. 
My  lords,  this  Constitution,  made  in  the  time  of  Henr^  3,  is  the 
gloss  upon  which  Sir  Henry  Martin^  I  suppose,  relief  m  the  case 
which  1  read  from  the  Parliamentary  History  (^),  which  says  that 
the  election  shall  be  in  the  church.  My  lords,  the  Summariumy 
the  heading  of  that  Constitution  of  Othobon^  is  this,  *'/»  virtute 
sancttB  obedientuB  districte  statuit  et  prcBcipity  ne  quisquam  episco- 
porum coTifirmetur,  doTiec  prcBter  ccetera^  (I  will  call  your  lordships' 
attention  to  prcBter  c(Btera)  **canonice  inquirenda  etiam  dUigenter 
inquiratur  an  conjirmandus  plura  ben^ficia  tncompassibiUa  sine  dis^ 
pensatione  obtinuerity  quo  comperto  nuUatenus  confirmetur,^  So  that, 
in  truth,  this  was  in  the  nature  of  a  fishing  bill,  to  know  what 
the  bishop,  who  came  to  be  confirmed,  had  m  him  of  incompatible 
benefices,  in  order  that  he  should  be  made  to  disgorge  them.  That 
is  the  true  purport  of  this  Constitution;  and  you  will  see,  my 
lords,  how  it  is  to  be  applied.     My  learned  friend  read  only  the 
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second  section  of  iL     He  read  it  to  your  lordships  as  an  authority  Regina  ».  Tbo 
in  this  case ;  but  you  will  see  that,  as  it  stands,  it  really  has  no    ^f^^^; 

application;  nor,  taking  the  whole  together,  (which  is  but  fair),  — — ^ 

can  it  have  the  interpretation  which  he  contends  for  "prceter  "^l^^^] 
cmtera^  in  the  title.  Tnere  is  no  mention  of  what  the  expression  g^mcnt. 
prcEter  ccetera  means:  we  are  to  gather  that  somehow;  but, 
*'pr(Bter  catera^  besides  other  things,  you  are  to  see  ^*an  confir- 
mandus  plura  beneficia  incompassibilia  sine  dispensatione  ohtinuerit.^ 
Now  that  is  the  object  of  this  Constitution.  My  learned  friend, 
Sir  Fitzroy  Kelly,  read  the  following:  "Quod  si  in  aliquo  praeniis- 
sonim  is,  ad  quern  confirmatio  spectat,  electum  deficere  sua  discus- 
sione  compererit"— (there  is  the  meaning  of  discussion  my  lords) — 
**  eidem  nullatenus  munus  confirmationis  impendat"  It  is  necessary, 
in  order  to  understand  it,  it  is  fair,  in  order  to  give  it  its  true  mean- 
ing, to  see  what  are  the  prcemissa  to  which  it  has  reference.  My 
lords,  there  is  a  preface,  of  the  eminence  of  the  Pastoral  Seat ;  into 
which  I  am  not  about  to  enter.  It  is,  "  Ut  talis  ad  cam  persona 
conscendat,  ouae  nullis  (quantum  humanitus  possibile  est)  sit  maculis 
denigrata.  Quorundam  igitur  ignorantiam,  vel  negligentiam,  aut 
dissimulationem  quae  contra  electorum  confirmationes  frequenter 
habetur,  vel  etiam  procuratur  ex  officii  nostri  debito,  diligentia  qua 
possumus,  corrigentes,  Statuimus,  et  in  virtute  sanctce  obedicntise 
praecipimus  districte,  ut  cum  electionis  episcopalis  confirmatio  pos- 
tulatur,  inter  castera  super  quibus  inquisitio  et  examinatio  proceaere 
debet,  secun^ilm  canonum  instituta,  illud  exactissime  inquiratur, 
utrum  plura  beneficia  cum  animarum  cur&,  qui  electus  est,  antequam 
eligeretur,  habuerit,  et  si  habuisse  inveniatur,  an  cum  eo  super  hoc 
fberit  dispensatiim,  et  an  dispensatio,  siquam  exhibuerit,  vera  sit  et 
ad  omnia  beneficia,  quae  obtinuit,  extendatur."  Why,  my  lords, 
here  is  a  clear  investigation  whether  a  man  has  got  dispensations 
for  the  benefices  he  holds,  when  he  comes  to  be  confirmed.  There 
still  remains  the  question,  what  do  you  mean  by  "prceter  cmteraf^ 
I  say,  there  is  no  authority  here,  none  in  the  world,  to  show  what 
**pr<Bter  cmtera^  means:  you  are  left  just  as  you  were  before;  and 
you  are  to  hunt  in  the  canon  law,  if  you  can  find  it,  for  a  proper 
notion  what  those  particular  ^^caterd^  mean. 

The  gloss  oiJohn  de  Athon  disentitles  him,  in  my  humble  j  udgment,  Olon  of  John 
to  very  much  consideration.  The  text  says,  "  Inter  caetera  super  ^«  Athon. 
quibus  inquisitio  et  examinatio  procedere  debet.'*  He  puts  in  the 
margin,  "  rraecedunt  enim  in  confirmatione  plura  inquirenda^s.  tarn 
de  mentis  electi  quam  eligentium.  Item  tarn  de  materia  quam  de 
formfi."  And  then  the  text  proceeds, "  illud  exactissime  inquiratur.*' 
Upon  the  word  "exactissime,"  his  gloss  is,  "l  «.,  diligentissime. 
Per  quod  videtur  qudd  a  mulieribus  et  sociis  criminis  super  hujus- 
modi  inquiri  possit" 

My  learned  fiiend,  when  he  was  speaking  of  the  former  gloss,  the 
gloss  of  Lyndwoodj  (which,  I  say,  does  not  apply  to  John  Pcckham 
at  all,  and  which  John  Peckham  has  nothing  to  do  with,  and  which 
itself  does  not  apply  to  the  case  of  bishops),  contended,  that  discussio 
negotii  necessarily  and  naturally  applied  to  logomachy  at  the  bar,  that 
is  to  saVf  an  argument  Now,  my  lords,  let  us  see  what  he  read, 
**  Quod  si  in  aliquo  prasmissornm  is,  ad  quern  confirmatio  spectat. 
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electom  deficcrc  sua  discusaone  compererit," — that  is,  by  inquiries  of 
his  own,  directed  how  he  Ukes.  Here  is  the  gloss:  **  Discussiane:  id 
est,  inquisitione  et  examinatione."  But  be  it  so,  that  this  is  the 
confinncr.  By  these  Constitutions,  or  rather  by  the  notions  of  the 
times,  he  had  a  right  to  examine  into  certain  things.  Has  the  arch- 
bishop in  this  case,  the  confirming  archbishop,  any  nght  to  do  anything 
of  the  kind  ?  The  cases  are  quite  different :  the  confirming  bishop  has 
a  right,  in  the  case  put  by  John  de  Athon,  to  look  into  the  merits  of 
the  election,  and  ot  the  electors  and  the  elect ;  and  he  has  a  right 
exactissime  to  look  into  what  benefices  the  elect  has  not  a  proper  claim 
to,  or  which  he  holds  without  dispensation.  Those  are  things  ntterly 
inconsistent  with  any  thing  which  is  now  set  up  on  the  part  of  these 
opposers.  They  do  not  claim  to  do  any  thing  of  the  kind;  and  why 
not,  I  pray  you?  If  this  be  the  law  of  the  land,  why  do  they  not 
take  tne  whole  of  the  law  of  the  land?  What  right  have  they  to 
except  to  one  part  of  it,  and  to  choose  the  other  ?    Is  there  a  practice 

Erevailing?  I  deny  the  practice.  My  lords,  I  s^  that  my  learned 
lend,  from  anything  cited  in  this  volume  which  I  hold  in  my  band, 
has  not  satisfied  the  court,  by  reasonable  deduction  derived  from  the 
canonists  of  the  time,  what  it  was  that  was  to  be  inquired  into,  at 
the  confirmation  of  bishops.  His  duty  is  to  satisfy  the  court  that  that 
was  to  be  inquired  into,  which  is  now  sought  to  he  inquired  into. 
I  ask  your  lordships  whether,  either  in  the  Constitution  of  John 
Peckham,  or  the  Constitution  of  Othobon,  or  the  gloss,  there  can  be 
made  out,  that  there  was  an  inquiry  there  to  be  set  on  foot,  in  respect 
of  unsound  doctrine  of  the  person  chosen.  Of  course  these  Con- 
stitutions were  ages  before  tne  statute  of  Hen,  8 ;  they  were  in  the 
time  of  Hen.  3. 

Well  then,  my  lords,  my  learned  fnend,  having  failed,  (I  presume 
he  may  have  more  authorities  to  bring,  but  having  failed),  upon  that 
occasion,  to  find  authority  sufficient,  in  the  English  canonists,  to 
guide  us  in  the  matter,  (if  we  are  to  be  guided  by  them),  was 
obliged  to  go  out  of  the  English  canonists  and  take  the  writers  of 
other  countries,  as  near  the  time  of  Hen.  8  as  he  could.  He  took 
therefore  LanceloUus  {u)y  a  man  who  was,  I  beUcve,  under  the  in- 

Juris  Canomci  is  appended  the  in- 
stitutiones  Juris  Canonici  of  Lanccl- 
lotti.  This  work,  first  published  in 
1663,  a  few  months  before  the  dis- 
solution of  the  Council  of  Trent,  has 
never  received  official  sanction,  al- 
though it  was  undertaken  with  the 
approbation  of  Paul  4,  and,  hy  the 
permission  of  Pius  5,  obtained  a  place 
m  the  Corpus.  From  its  resemblance 
to  the  LutUutes  of  Justinian,  it  com- 
pletes the  analogy  between  the  Corpus 
Juris  Civilis  and  the  Corpus  jiaris 
Canonici.  This  is  an  interesting  and 
well-written  little  treatise,  and  its 
value  is  increased  by  the  excellent 
notes  of  Doujat  rParis,   1685,    and 

V«»ni/»<a     ^74ft^.''      V.n/»vnl      MfttmTV*!.. 


(tt)  "  Lancelot  (Jean-Paul)  juris- 

consulte  c^^bre  k  Perouse   dans   le 

XVI.  si^cle,  composa  divers  ouvrages, 

entr'autres    cclui    des  Institutes    du 

droit  canon,  lH  Timitation  de  ceux  que 

rcmpereur  Justinien  avoit  fait  dresser 

pour   servir  d'introduction   au  droit 

civil,    n  dit,  dans  Ic  pr^ace  de  cet 

ouvrage,  qu'il  y  avoit  travaille  par 

ordre  du  pape  [Julius  III.,  crowned 

22  Febr.   1550,  d.  5  March,   1555], 

ct  que  CCS  Institutes  furent  approuves 

par  les  commissaircs  qu*on  avoit  d6- 

put^  pour  les  examiner.    ...    II 

mourut  k  Pcrouse  sa  patrie,  Tan  1591, 

&;Te  de  80  ans."    Moreriy  Dictionnaire 

Ilistoriques,  in  loco.    See  also  Taisanty 

Les  Vies  des  plus  cHebresjurisconsultes^ 

332  (Paris,  1737). 

"To  most  editions  of  the  Corpus 


Venice,  1740)."  Lncycl.  Metropol., 
vol.  2,  p.  787;  Art.  Law,  ch.  4,  by 
Professor  Graves. 
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flaence  of  Pope  Paul  IV.,  a  person  to  whom  we  Englishmen  have  Regina  v.  The 
no  great  reason  to  be  well  disposed,  for  the  imputation  which  he  cast  A^^'SlfP**^ 
upon  the  birth  of  Queen  Elizabeth.  .      ^^'^^ 

Mr.  Justice  Coleridge.  With  respect  to  Paul  IV.,  I  do  not  The  foliditor 
recollect  exactly  his  time  (v).  He  is  not  the  Pope  who  held  the  ™^t. '  *'" 
Council,  is  he  r 

The  SoUcUor  General  My  lord,  he  was  contemporary  with 
Queen  Elizabeth. 

Mr.  Justice  Coleridge.    Paul  IIL  held  the  Council  (to). 

The  Solicitor  General  My  lords,  my  learned  friend  read  from 
Lancehttus^  InstitutUmes  Juris  Canonicif  from  the  first  book,  a 
passage  which  comes  early  in  the  title,  '^  De  Confirmatione  Elec- 
tionia"  It  comes  in  the  third  section.  **Non  confirmatus  non 
potest  res  eccksuB  administrareJ*  The  section  goes  on:  '^Quam- 
diu  autem  quis  confirmatus  non  est,  rcrum  ecclesiasticarum  admin- 
istrator esse  non  potest  Qudd  si  negotiis  ecclesise,  ad  quam  vocatus 
est,  sese  temere  ingesserit,  omni  jure,  quod  ei  per  electionem  ouaBsitum 
fuerit,  statim  privandus  erit:  nuUo  neque  seconomatiis" — (I  do  not 
know  what  word  that  is;  it  is  some  kind  of  steward  or  receiver,  I 
suppose)  (x) — '*  nee  procurationis  prseteztu  excusandus."  My  lords, 
I  haye  no  objection  to  that  passage :  it  seems  to  me  that  no  person 
can  be  a  bishop  without  being  confirmed ;  but  it  precedes  the  passage 
^  Confirmatio  non  concediturf  nisi  cum  causa  cognitione.  Is  autem  ad 
quern  confirmatio  pertinet,  diligcnter  examinare  debet,  et  clectionis 
processum,  et  personam  electi."  (No  doubt,  this  is  the  passage  upon 
which,  of  all  others,  they  most  rely).  ^^  Elst  enim  hoc  generale,  ut 
ad  eum  pertineat  examinatio,  ad  quem  mantis  impositio  spectat.  Et 
cum  omnia  rite  concummt,  tunc  munns  ei  confirmalionis  impendat. 
Quod  si  secus  factum  fuerit,  non  solilm  dejiciendus  erit  mdigne 
promotus,  vcriim  etiam  indigne  promovens  puniendus."  Now, 
my  lords,  those  are  the  woras  that  you  find  in  many  of  the 
books;  and  you  have  the  glosses  of  many  wise  men  upon  them. 
I  am  curious  to  have  the  gloss  of  Lancelottus  {y)  upon  them. 
My  learned  friend  did  not  read  that  gloss:  it  probably  was  not  in 
his  copy.  But  it  is  said,  if  your  lordships  will  please  to  remember, 
''ut  ad  eum  pertineat  examinatio,  aa  quem  maniis  impositio 
spectat.  Et  cum  omnia  rite  concummt,  tunc  munus  ei  confir- 
mationis  impendat."  Now,  what  is  the  gloss  upon  the  word  ''  im- 
pendat?** "Hodie," — that  is,  in  the  time  of  Queen  Elizabeth — 
"haec  confirmatio  non  est  necessaria."  (This  is  by  Lancelottus: — 
''  Hodie  haec  confirmatio  non  est  necessaria**).  "  Papa  enim  sibi 
reservat  ^potestatem  super  omnibus  dignitatibus,  solet  tamen  de 
gratia  electos  confirmare  ut  per^ — and  then  he  gives  a  reference, 
my  lords,  which  I  cannot  refer  to—**  ut  per  Abb.  in  cap.  nihil,  de 

(v)  Paul  4  was  crowned  26  Maj,  est  cui  res  ecclesiastica  ^bernanda 

1555,  and  died  18  Aug.  1559.  mandatur.**— Note  of  Daujat;'  Editor 

(w)  Paul  3  was  crowned  7  Not.  of  the  Paris  ed.  of  1685. 

1534,  and  died  10  Nov.  1549.    The  (y)  P.  56  of  the  Louvain  edition  of 

first  Session  of  the  Council  of  Trent  1578.    The  gloss  of  Lancelottus  him- 

was  held  on  13  Dec.  1545,  and  the  last  self  is  not  given  in  the  Paris  edition  of 

on  3  Dec.  1563.  1685. 

(x)  ^VEcoMOMATUs]. — ^^.^ouomatus 
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Regina  v.  The  elect**  (z).  It  would  seem  therefore,  that  the  very  person  writiDg  upon 
Archbishop  of  (^  p^^  q{  ^\^q  institutional  law,  was  himself  of  opinion  that  confir- 
^  ^'  mation  was  not  necessary ;  nay,  that  the  Pope  sometimes  "ex  gratia" 
k^  Q^i:^*„  pgrfQi-tned  it.  Then  what  is  the  meaning  of  this?  Are  we  to  take 
it  as  conclusive  authority,— •^ure  we  to  be  satisfied  with  the  authority 
o{ LancelottuSf  that  the  confirmation,  when  it  does  take  place  under 
these  circumstances,  must  be  so  performed;  seeing  that  m  the  same 
breath  he  tells  us,  that  it  is  a  thing  which  may  be  dispensed  with 
altogether?  And  it  is  my  amiment,  that  if  the  Pope  could  dispense 
with  this  sort  of  thing,— could  do  it  or  relax  the  confirmation, — why 
then,  thePope^s  authority  is  in  the  crown:  the  crown  can  allow  the 
bishop  elect  to  be  confirmed ;  it  can  command  the  archbishop,  who 
confirms  him,  to  confirm  him  after  a  certain  manner ;  nor  are  we  to 
look  at  the  old  canonists,  to  find  that  (not  in  the  manner  contended 
fur,  but  in  some  other  manner),  the  ancient  mode  of  confirmation 
must  obtain.  My  lords,  it  seems  to  me,  that  this  quotation  fi*om 
Lancelottusy  if  the  gloss  is  as  good  as  the  text,  is  good  authority. 

Lord  Denman.  The  Attorney  General  mentioned  (a),  and  I 
believe  it  is  stated  in  the  preface,  that  the  Pope  never  sanctioned 
the  doctrine  of  Lancehttus ;  probably  on  account  of  the  passage 
which  you  have  now  read. 

The  Solicitor  General  I  am  aware  of  that,  my  lord  But,  even 
were  it  otherwise,  the  state  of  things  contemplated  by  Lancehttus 
was  totally  inapplicable  to  the  present  case.     Why,  in  the  very  same 

Eassage, — I  mean  not  in  the  gloss,  but  in  the  substance, — ^in  the 
ody  of  the  work, —it  appears  that  the  writer  refers  to  another  state 
of  things  altogether,  and  not  to  the  case  of  a  bishop  coming  to  be 
confirmed,  who  was  avowedly  and  allowedly  the  person  to  be 
confirmed.  "  Quod  si  forte  eligentium  vota  in  duas  se  diviserint 
partes,  is  confirmatoris  judicio  alteri  praaferendus  erit,  qui  majoribus 
juvatur  studiis  et  meritis."  So  that,  in  that  case,  the  person  con- 
firming was  to  inquire  into  the  studies  and  merits,  the  zeal  and 
qualities,  of  the  particular  candidates. 

My  lords,  firom  the  same  book,  my  learned  friend  cited  another 
passage,  with  a  gloss  to  it,  the  tide  of  which  is,  ^'  In  confirmatione 
faciendd  citandi  aunty  quorum  interesse  potest  Et  calumrdose  oppo^ 
nentes  puniuntur,  lUud  etiam  confirmantem  observare  oportet,  ne, 
dum  nimia  in  confirmando  celeritate  utitur" — (you  remember,  my 
lords,  that  the  archbishop  is  charged  to  use  a  great  deal  of 
celerity  in  his   work   {b), — the   very  converse  of  this)— "  contra 


(z)  In  capite  Nihil.  De  Electione. 
The  old  method  of  citin?  the  canon 
law.  The  reference  is  to  tue  Decretals 
of  Gregory  9,  in  the  Corpus  Juris 
Canomciy  book  1,  tit.  6,  c.  44;  the 
subject  of  the  title  referred  to  being 
*'  De  Electione,"  and  the  first  word 
of  the  chapter,  "  NihU."  "Abb." 
refers  to  the  Commentaries  on  the 
Decretals,  b^  Nicholas  Tedeschi,  a 
native  of  Sicilj,  and  one  of  the  most 
celebrated  canonists  of  the  I5th  cen- 
tury.    In  1425,  he  was  made  abbot  of 


a  Benedictine  abbey  at  Palermo,  and 
ailerwards  archbishop  of  that  city. 
He  is  spoken  of,  or  referred  to  by 
canonists,  sometimes  as  "Abbas  Pa- 
normitanus,**  sometimes  as  "  Abbas 
Siculus,"  and  sometimes  simply  as 
"  Abbas  :**  under  the  last-mentioned 
designation  by  Lancelottus,  who  cites 
him  very  frequently  throughout  his 
gloss. 

{a\  Supra,  p.  127. 

{b)  25  Hen.  8,  c.  20,  s.  5. 
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doctrinam  ApoBtoIi,  proprium  affectum  juri  at  aequitate  prseponat  Rcgiu  v.  The 
Itacj^ae  si  coelectus  aliquisy  vel  contradictor  apparet,  ante  confir-    ^q^^!^^^ 

mationem  nominatim  vocandiis  est:  alioqui  si  nemo  apparet,  in  — Ul. 

foribus  ecclaesia^  in  qua  electio  &cta  est,  genenditer  edicendum  erit,  The  Solicitor 
ut  si  qui  sint,  qui  confirmationi  futurae  velint  opponere,  ad  contra-  2^^^**^' 
dicenaum  in  assignato  peremptorio  termino,  prsesentes  esse  debeant. 
Quae  omnia  locum  habent,  sive  'Concorditer  electio  fuerit  celebrata, 
sive  non.  Sciant  tamen  ii,  qui  contra  electionem  opponendum 
dozerint  se,  si  probadonibus  destituti  fuerint,  ab  omni  poenitentise 
praesidio  exdusos,  legitimis  pcenis  esse  subjiciendos."  With  this 
passage  of  course  we  have  something  to  do.  In  the  former  passage, 
if  it  applies,  we  have  to  see  whether  the  person  who  is  to  confirm 
ought  not  **  examinare  et  electionis  processum  et  personam 
electu**  Here,  we  are  to  see,  whether  or  no  we  must  not  cite  Difficulties 
those  parties  who  have  an  interest  in  the  matter.  Now,  mv  lords,  JJ^^^^  j^^* 
this  passage  will  raise  very  serious  doubts  and  differences,  in  tbe  way  pecting  the 
of  any  view  which  the  present  opposers  ask  your  lordships  to  lay  down  interest  en- 
for  them,  as  to  the  rignt  of  opposition.  When  my  learned  friend,  in  JJJ^p^^JI^'^ 
answer  to  what  fell  fix>m  the  Bench,  said,  that  some  of  these  gentlemen 
lived  in  the  diocese  (c),  it  was  supposed  that  that  at  once  was  a  suf- 
ficient interest  to  enable  them  to  come  in  and  oppose.  My  lords,  I 
do  not  know  whether  any  man  in  England  has  not  an  interest  to  come 
in  and  oppose.  What  is  the  ouaUfication  ?  Will  you  deny  persons 
who  are  not  in  the  church  ?  Will  you  lay  down,  or  can  you  lay  down, 
fix>m  the  canonists,  any  rule  as  to  who  those  interested  parties  are, 
who  have  a  right  to  come  in,  as  they  say,  and  be  heard  ?  My  lords, 
what  difficulties  would  not  arise  in  such  a  case  ?  The  cleigy  of  one 
particular  view  might  say.  We  are  interested:  we  are  not  in  this 
diocese,  it  is  true ;  but  this  gentleman  may  be  translated  to  our 
diocese:  having  been  once  confirmed  for  your's,  he  need  not  be 
confirmed  aaain ;  and  we  shall  have  no  other  opportunity  of  opposing 
him.  Why  snould  not  we  go  in,  quia  timemus  f  Because  it  is  an  ever- 
lasting injury,  if  it  be  an  injury  such  as  ought  to  be  redressed ;  there- 
fore they  would  seek  to  come  in.  Are  lay  members  to  come  in  ? 
Why  should  they  not?  A  layman  is  as  much  a  member  of  the 
church  as  a  clergyman :  why  should  not  he  come  in  ?  And  if  you 
allow  a  layman  to  come  in,  will  he  not  insist  upon  his  right  to  be 
heard,  equally,  though  he  be  not  of  the  church?  I  see  endless 
troubles  and  controversies  to  arise,  if  your  lordships  open  this  door. 
Supposing  an  avowed  enemy  of  the  church  comes,  a  person,  who,  in 
the  language  used  here,  is  not  a  coelectus,  but  a  contradictor, — a 
vexatious,  turbulent  fellow, — supposing  he  comes  and  says,  I  insist 
on  being  heard;  and  I  insist  on  being  heard,  because  I  do  not 
love  your  church  or  your  ways ;  and  I  take  this  opportunity  to  shew 
it,  and  I  will  prove  it  by  a  trial  of  doctrine:  is  he  interested  to  be 
heard?  He  pays  church  rates;  he  has  other  duties  which  call 
upon  him,  as  a  subject  of  the  crown,  to  stand  by  the  laws  of  the 
rpalm;  has  he  no  right  to  be  heard?  My  lords,  all  and  every  one 
of  these  would  claim  to  be  heard  in  the  hour  of  trouble.  They 
would  come,  perhaps,  only  when  there  was  some  difficulty  in  the 

(c)  Suproy  p.  151. 
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Arcbbiihopof 

Cuiterirary. 

The  Solidtnr 
Genenl*!  ar- 
gurneot. 

The  nature  of 
thatintemt 
not  deined  by 
the  canon  law. 


Eaual  diffi. 
cutty  respect- 
ing the  Bubjcct- 
matter  of 
opposition. 


Bd.  Gibion*8 
aileuco  res- 
pecting the 
ri^ht  of  oppo- 
sition, highly 
significant. 


wind ;  or  they  might  seek  to  gain  some  credit  or  advantage  fiom 
troubled  times. 

Then,  my  lords,  is  it  sufficiently  settled  by  the  canon  law,  who  are 
interested  m  comine  in  ?  Will  your  lordships  lay  down  the  rule,  for 
the  first  time,  that  uiese  gentlemen,  who  are  now  the  opposers,  are 
so  interested,  that  without  doubt,  by  the  canon  law,  tjiey  have  a 
right  to  come  in?  You  must  go  to  the  canon  law  for  it  **  lutein 
esse,"  means  something:  what  does  it  mean,  in  this  case?  Were 
they  persons  living  in  the  diocese  who  were  meant?  Were  they 
persons  sent  there  by  the  Pope,  or  bv  some  particular  person?  One 
cannot  tell  who  they  might  be.  fiut,  mv  lords,  witnout  knowing 
who  they  might  be,  or  who  they  are,  you  have  to  seek  in  the  canon 
law  for  the  interpretation  of  *<  interesse  ;**  and  I  am  almost  positive 
that  you  will  not  be  able  to  find  it  My  lords,  will  vou  commit  to 
these  oppositionists  the  power  which  they  seek,  unless  they  bring 
themselves  closely  within  the  meaning  of  the  canon  law  ? 

Well  then,  mv  lords,  but.  supposing  a  man  be  sufficiently  inte- 
rested, in  your  lordships*  view,  to  come  in  and  to  oppose,  what  is 
he  to  oppose  ?  Processum  electioms  f  No :  by  the  statute  that  is 
positively  against  him :  he  shall  not  do  that  But  there  must  be 
a  cau8(B  cofffutio  before  the  archbishop,  when  he  confirms;  and 
the  evidence  he  receives  by  the  proctor  for  the  dean  and  chapter. 
My  lords,  Bishop  Gibson  uses  remarkable  language.  Remember 
who  Bishop  Gibson  was:  so  high-church  was  he  considered  as  a 
writer,  that  even  Charles  Butler,  the  Roman  Catholic,  warns 
readers  of  his  book  to  take  care  how  they  read  Bishop  Gibson  ; 
whom  be  describes,  in  his  list  of  authors,  as  a  good  writer,  but 
very  high-church  in  his  practice  (d).  My  lords,  I  believe  that 
BisDop  Gibson  knew  very  well  what  we  have  been  talking  about  to- 
day :  ne  knew  it ;  but  he  did  not  know  at  all  how  to  use  it  for  the 
purpose  of  shaking  the  practice  of  the  time;  nor  for  that  purpose 
only,  but  also  for  upsetting  the  act  of  parliament  under  which  the  pre- 
rogative of  the  crown  was  exercised.  My  lords,  Bishop  Gibson  here 
reierB  to  this  very  expression  of  opposers.  ^*  CUaiio  contra  opposi- 
tores/*  . .  .  '^  omnes  et  singulos  oppositorcs  (si  qui  sint)  in  specie,  alio- 
quin  in  genere,  qui  contra  dictam  electionem,  formam  ejusdem,  per- 
sonamve  in  hac  parte  electam,"  &c.  (e)  Let  me  call  to  your  lordships* 
recollection  first,  how  he  says  that  the  coffnitio  causm  is  given  to  tne 
confirming  archbishop.  My  lords,  be  recites  the  **summaria  petitio^ 
and  the  several  articles  contained  in  it :  one  of  these  articles,  the  6th, 
is  the  character  given  by  the  electing  body,  who  have  elected  the 
bishop,  whose  election  stands  good, — the  character  which  the  dean 
and  cnapter  (^ve  of  the  man  ^om  they  present:  (it  is  not  a  bishop 
presenting  himself;  it  is  they,  who  in  the  eye  of  the  law  have 
elected  him,  that  present  him  as  a  good  and  proper  person,  whom, 
by  virtue  of  the  king's  letter  missive  recommending  them  to  elect  a 
good  and  proper  person,  they  have  elected).    My  lords,  let  me 


(dS  "•  The  works  principally  used  in 
framing  this  account   [of  the  canon 

law]  ore, Bishop  Gibson's 

learned,  but  vcr/  high-church  Preface 


to  his  Codex  Juris  Ecdesiastici  AngU- 
cam^  Butlcr*8  Uora  Juridica  Sub^ 
seciviB^  133,  n. 

(e)  Codex,  110,  n.  r. 
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read  the  6th  article  (/>    My  learned  friend,  Sir  Fitzray  Kelfyy  ^^^^^^^ 
caOed  the  attention  of  the  court  to  it,  as  if  it  must  make  against     Canterbury. 
our  case:  it  makes  all  for  it;  for  it  shows  that  these  gentlemen  . — 

who  have  elected  the  bishop,  in  pursuance  of  the  law,  and  the  Q^^rai*^'^ 
queen's  command,  have  elected  the  man  whom  the  queen,  who  gumenu 
was  the  judge  of  it,  thought  a  proper  person  for  them  to  elect; 
and  their  election  is  to  stand  gooa  against  any  opposers  whatsoever. 
My  lords,  the  ^^tummaria  petiHoy^  1  say,  contains  this  6th  article. 
This  is  the  language  spoken  by  the  dean  and  chapter,  my  lords, 
not  by  the  bidiop  himself  nor  by  his  friends.     The  dean  and 
chapter,  intrusted  with  the  royal  prerogative,  or  commanded  by  the 
royal  power  to  do  this  thine,  have  done  this  thing ;  and  here  is  the 
testimony  of  their  work.     They  come  and  say,  ^'  Here  is  our  man. 
In  the  first  place,  we  tell  you,  my  lord  archbishop,  the  see  is  vacant ; 
we  tell  you,  we  received  the  royal  licence,  appointed  a  day  for  elec- 
tion, and  summoned  all  persons;  and  on  that  day,  we  tell  you,  we 
unanimously  elected  this  man.**    That  is  what  they  say,  knowing 
the  Conge  aelire,  knowing  the  letter  missive,  knowing  the  whole 
ceremony  under  which  they  have  proceeded  to  elect     Then  they 
say,  that  the  election  was  duly  published  and  declared  to  the  clergy 
and  people  there  assembled ;  that,  at  the  request  of  the  dean  and 
chapter,  the  person  so  elected  gave  his  consent  to  the  election. 
And  here  is  the  6th  article:  ^*Fuit  et  est  vir  promdus  et  dUcrettUf 
ac  sacrarum  Uterarum  doctrind  et  sdentid  sufficienter  imbutuSy  necrum 
vita  et  moribus  merito  cammendatuSf  Ubercs  canditionisy  et  de  leffitimo 
nuUrwionio  frocreatusy  clique  in  estate  leffitimd,  et  in  ordine   [pres^ 
byterati  or  episcopali]   canstitittus,  necnon  Deo  devotus,  et  ecclesiee 
memoratcB  apprime  necessarius,  ac  Domino  jwstro  Reffi,  efusque  regno 
et  reipublictBy  fdelis  et  utiUsJ"    This  is  what  they  have  done,  upon 
the  recommendation  of  the  sovereign,  who  told  them  to  take  a 
man  who  is  all  this,    lliey  present  this  man,  and  none  other,  to 
the  archbishop;  and  they  ask  him  to  do  his  part  of  duty,  in  obe- 
dience to  the  royal  authority,  as  they  have  done  theirs,  in  respect 
of  this  new  bishop  elect     Well,  my  lords,  then  they  go  on,  and 
say,   that  they  have  intimated  the  election  to  the  kmg,  that  the 
king  has  given  his  royal  assent,  and  that  he  has,  by  his  letters 
patent,  required  the  person  elected  to  be  confirmed ;  and  then  they 
pray  that,  in  pursuance  of  the  premises,  confirmation  may  be 
decreed.     Now  what  says  Bishop   Gibson  upon  this?    Is  it  not 
very  remarkable  that,  in  the  Codex  Juris  AngUcanij  if  there  was  such 
a  right  as  this  always  lying  by,  he  did  not  reJce  it  up,  that  he  did  not 
tell  us  what  are  the  rights  of  persons  who  are  interested ;  that  he  did 
not  proclaim  it  in  a  text-book,  which  was  to  guide  the  church  of  En^ 
land  and  the  people  of  England  ?     Why  did  not  he  tell  us,  that  this 
was  an  occasion  when  oppositores  might  come  in  and  object,  both  to 
the  election,  and  also  to  the  persona  electi?    But  what  does  he  say? 
It  is  incredible,  if  he  meant  that  there  should  be  a  positive  objection 
made,  boTid  Jide,  by  honest  and  true  men,  lovers  of  their  dburch, 
and  lovers  of  their  country, — it  is  incredible  that,  upon  this  occasion, 
he  should  use  these  milk  and  water  words,  and  leave  us,  or  leave 

(f)  IbicU  p.  1 1 1,  n.    Supra,  p.  1 12. 
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^cgtiw  V.  The  any  one,  to  hazard  a  doubt  that  there  was  a  time  when  all  those 

CantCTbarr?^  opposers  miffht  come  in.     My  lords,  I  quote  Bishop  Gibson:  he 

— '-  was  one  of  the  most  eminent  of  men.     I  said  before  that  he  was  a 


The  Solicitor 
Oeneral*!i  ar* 
gument. 


high>churchman.  But  he  was  a  most  eminent  divine ;  he  was  a  man 
of  very  great  learning.  Now  see  what  he  says,  accustomed  as  he  was 
to  write ; — see  what  he  says,  ^*  Then  the  tummaria  petitio  is  admitted, 
and  the  court  decrees  to  proceed  summarie  et  deplano^  and  assi^  him 
a  term  ad  statim  to  prove  the  particular  matters  contained  m  the 
petition  ;  for  proof  ot  which,  he  exhibits  the  process  of  the  election 
made  by  the  dean  and  chapter,  the  consent  of  the  archbishop,  and 
the  royal  assent,  and  then  prays  a  time,  ad  audiendam  serUentiam 
swejinale  decretum,  which  is  assigned  ad  statim/* 

My  lords,  the  next  step,  says  Bishop  Gibson^  is  the  sehedula  secunda. 
"  A  second  pnBconization  of  the  oppositares  (if  any  be)  is  made,  ad 
fares  exteriares  ecclesicsy  and  (none  appearing)  they  are  declared 
contumacious  by  a  second  schedule.**  L>oes  any  man  alive  believe 
that,  if  he  supposed  it  could  be  real  and  bond  fide  opposition,  the 
writer  would  not  have  said  so  ?  My  lords,  I  cannot  read  this  with 
the  eyes  which  I  have,  and  not  see,  for  certain,  that  the  bishop 
knew  all  this  was  mere  sham.  Why,  his  duty  would  have  been  to 
have  instructed  people  what  to  do.  His  business  was  to  lay  down 
the  law.  No  man  knew  it  better.  We  refer  to  him,  as  to  our 
fountain  to  drink  from ;  and  what  do  we  find  ?  We  find,  in  other 
cases,  enough  of  light  to  guide  us :  why  should  we  not  have  it 
here?  Then  the  oaths  are  taken;  and  then  sentence  is  given, 
<'  or  the  act  of  confirmation,  by  which  the  Judge  commits  to  the 
bishop  elected  curani,  regimen^  et  administratUmem  spirituaUum  dicti 
episcopatus/* 

Now,  my  lords,  I  have  said,  "  for  proof  of  whicL"  The  schedule 
contains  not  only  the  fact  of  the  election,  but  the  persona  of  the 
man.  I  observe  that,  when  the  rule  was  moved  for,  it  was  intimated 
that  perhaps  persona  meant  individuality  (^)i  My  lords,  I  do  not 
know  that  that  can  be  the  proper  meanmg  of  it :  I  neither  admit 
nor  deny  it.  The  archbishop  has  causce  cognitio;  therefore  he  must 
know  wnat  he  is  about :  he  is  there  to  do  something ;  there  is  the 
negotium  to  be  performed,  which  calls  him  there :  so  that  the  next 
question  is,  What  am  I  to  do?  What  are  you  to  do?  Why,  you 
are  to  inquire  according  to  the  canon  law :  you  are  to  inquire  into 
the  process  of  election.  Well  then,  I  have  done  that,  because  here 
is  the  process  of  election:  the  proctors  for  the  dean  and  chapter 
have  brought  me  the  process  of  election,  and  it  is  all  right;  ana  so 
is  the  proof  of  it,  which  they  have  tendered  me.  Then,  they  say, 
my  lord  archbishop,  there  is  another  thine  that  you  must  incjuire 
into:  you  must  inquire  into  the  persona  of  the  man.  The  archbishop 
says.  That  is  found  for  me :  the  crown  has  found  the  persona  of  the 
man;  and  it  is  certified  by  the  dean  and  chapter.  That  is  the 
evidence  before  me.  I  have  not  to  call  upon  A.  or  B.  fix>m  distant 
countries  to  come  in  and  prove  the  case ;  but  I  have  to  say,  this 
persona  is  the  persona,  the  very  individual,  who  is  named,  and  who, 
in  quality  and  in  consideration,  is  the  person  who  is  articled  in 
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number  6  of  this  summaria  petitio.    My  lords,  am  I  forcing  it  too  Regba  9.  The 
far  ?    I  say  that,  upon  Bishop  GibsmCs  own  language,  proof  of  that    ^^Mtert!?  ^^ 
is  tendered.     Proof  is  a  stronger  word  than  evidence :  it  may  some-  — ??-!_-'?l 
times  be,  and  it  sometimes  is  used  in  a  similar  sense ;  but  I  think  "^^  Solicitor 
here,  finding  the  word  used  in  the  place  where  it  is,  in  describing  the  2^*^*' "' 
course  and  order  of  proceeding  at  confirmation,  one  must  believe 
that  he,  who  knew  that  these  two  were  the  only  exceptions  the  canon 
law  allowed,  was  not  prepared  to  say,  that  by  the  law  of  England 
they  could  be  taken  in  this  way. 

There  have  been  constructions  by  the  canonists  put  upon  this  term  Constniction 
vereona.  There  is  a  threefold  meaning  attached  to  it,  which  we  find  ®^*^®  *®™ 
laid  down  in  several  places,  amongst  others  in  Van  JEspen^  which,  I  ^'^' 
understand  firom  civilians,  is  a  book  of  great  authority,  as  it  is  of  im-  "  £^>P«>- 
mense  industry.  He  says,  my  lords,  in  the  same  book  which  I  quoted. 
Jus  Ecdesiasticum  Universum,  part  1,  tit.  14,  De  Canfirmatione  Epis^ 
coparum,  c.  5,  '^Examen,  seu  informationem  esse  fiiciendam,  non 
tantum  circa  electionis  processum,  sed  etiam  personam  ekcti,  declarat 
citatum  Lateranensis  Concilii  sub  Innocentio  Tertio  Decretum." 
Now,  my  lords,  I  had  made  it  out  that  that  would  be  the  fourth 
Council  of  Laterau,  in  1215  ;  but  I  have  been  told,  by  much  better 
authority,  that  it  is  not  that,  but  that  it  was  another  Council,  whose  « 
orders  were  never  admitted  into  the  canon  law.  I  am  informed  it 
was  in  1179(A)l — Then  I  am  wrong.  At  all  events,  that  is  ten 
years  before  the  time  of  legal  memory ;  it  is  just  ten  years  before 
the  second  return  of  King  John  (1).  **  Et  auidem  quod  tria  pree- 
cipu6  inquirenda  sint  in  persona  electi,  viaelicet,  setas  legitima, 
morum  honestas,  et  literatura  sufficiens,  scribit  idem  Innocentius 
Archiepiscopo  et  Capitulo  Capuano."  My  lords,  here  there  is  a 
question,  if  the  ** persona^  was  not  sufficiently  proved  by  the  dean 
and  chapter.  There  was  the  negoHumy  and  tne  processus  electioms  ; 
and  if  his  p^sona  was  not  sufficiently  proved,  so  as  to  stop  all 
opposers,  by  his  being. the  nominee  of  the  crown,  and  the  accepted 
of  the  dean  and  chapter,  the  bishop  elect  at  the  time,  what  is  the 
meaning  of  these  three  terms  which  are  prtecipue  to  be  inquired  into? 
The  age — we  have  no  question  of  that:  the  statute  law  seems  to 
regulate  the  thing  in  this  country (;).  "Morum  probitas** — that  is 
not  a  question  of  doubt ;  for  I  say,  "morum  probitas"  is  found  as  a 
verdict;  it  is  found  by  the  dean  and  chapter  under  their  seaL 
Then  comes  the  question  as  to  "sufficiens  literatura:"  does  that 
mean,  my  lords,  soundness  of  doctrine?  Is  it  not  more  like  those 
terms  which  are  found  in  the  letter  missive  which  I  have  read, 
which  your  lordships  will  find  in  the  letters  patent  directed  to  the 
Bishop  of  Westminster  (ft),  and  which  show  the  person,  in  the 
opinion  of  the  crown,  to  be  a  man  learned  and  having  qualifications 
which  go,  in  respect  of  education,  to  fit  him  for  the  high  office  he  is 
appointed  to?  Now,  no  other  qualification  whatever,  except  in 
respect  of  the  "literatura  sufficiens,"  is  to  be  considered  in  this 
persona.    My  lords,  I  believe  in  fact  that  the  word  "  literatura"  is  a 

(h)  When  the  third  Lateran  Council         (j)  SuprOy  p.  1 71 . 
was  held,  under  Pope  Alexander  3.  (A)  SvprOy  p.  174. 

(i)  20  Hen.  3,  c.  8, 
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Variety  of 
forms  punned 
in  confinna 
in  diflferant 
|>laoei  at  that 
time. 


Regina  «.  The  word  of  a  special  age,  and  it  may  have  diiFerent  meanings.     But 
^Cant'*b***^  this  I  know  also:  ifyour  lordships  will  look  in  the  same  page  of 

^-    the  hooky  whatever  notion  maybe  taken  of  the  subject  of  inquiry, 

(and,  I  say,  none  earthly  can  be  taken  of  it,  by  reason  of  the  pro- 
eessiu  electianh  being  by  statute  law  untouchable),  that  it  comprises 
the  personal  qualities  of  the  man,  as  well  as  the  whole  steps  of  the 
election ;  and  that  being  so,  that  there  cannot  be  any  further  inves- 
tigation into  that  matter.  But,  my  lords,  not  a  wora  of  that  can  I 
find  in  Bishop  Gibson.  Can  any  man  doubt,  if  Bishop  Gibson 
intended  to  distribute  the  meaning  atpersona^  and  to  tell  the  church 
of  England,  and  the  people  for  wnom  he  was  writing,  that  in  truth 
it  meant  something  more  than  the  individuality  of  the  person,  that 
he  would  not  have  done  sa 

My  lords,  there  is  a  passage  in  the  same  page,  upon  another 
in'oonfinnation  subject;  which  seems  to  me  to  refer  to  the  occasion.  Van  Espen 
is  giviug  an  account  of  the  different  modes  of  confirmation  in 
dinerent  parts  of  the  world.  You  remember,  my  lords,  that  at  the 
time  when  this  was  written,  (the  period  of  the  Council  of  Lateran), 
in  the  church  there  would  not  be,  among  the  persons  who  came 
to  be  confirmed,  differences  of  opinion,  as  there  are  in  the  Protes- 
tant churcL  There  was  a  pretty  straight  line  drawn :  a  man,  I 
take  it,  was  either  a  member  of  the  church  of  Rome,  or  he  was  a 
schismatic.  I  take  it,  there  were  very  few  opinions  allowed  at  that 
time.  Belonging  to  the  Eastern  and  the  Western  Churches  I  can 
understand:  but  if  you  come  under  one  particular  church,  I  ap- 
prehend, that  the  rule  would  be,  that  the  man  that  came  to 
be  confirmed,  came  as  a  member  of  the  church.  But,  my  lords, 
just  see  what  is  said  here :  '^  Firmum  itaque  et  constans  semper 
fuit,  confirmationem  episcoporum  non  esse  lemter  annuendam ;  sed 
serium  tam  super  qualitatibus  electi,  aulun  forma  electionis  ezamen 
esse  pramittendum ;  quamvis  ritus  hujus  examinis  et  confirmationis, 

Sro  temporum  et  locorum  diversitate,  varius  fuerit"  I  have  no 
oubt  it  must  have  been  so :  the  innumerable  dioceses,  into  which 
the  church  was  divided,  probably  varied  in  some  respects  in  a 
mere  ritual :  I  do  not  know,  but  it  is  to  be  assumed,  that  it  was  so. 

My  lords,  I  have  almost  done ;  and  I  will  trouble  your  lordships 
with  but  one  or  two  more  observations.  I  say  that  they  have 
not  shown  to  your  lordships,  in  the  canon  law,  any  certain  rule 
to  which  we  are  to  conform.  But  even  if  they  have,  I  say,  it  is 
inapplicable  to  the  present  case,  because  it  is  m  restraint  of  the 
prerogative  royal  of  the  queen.  And  that  throws  me  back  upon 
The  *^"i!*^  what  Bishop  Gibson^  in  the  preface  (A),  says,  the  canon  law  would 


No  certain  rule 
of  confirmation 
shown. 


(A^  ^  As  the  reftsonings  upon  eccle- 
siastical matters,  when  they  chance  to 
come  before  the  temporal  courts,  must 
(in  the  nature  of  tne  thing)  proceed 
chiefly  upon  ecclesiastical  niles,  if 
they  will  speak  pertinently  to  the 
point  in  hand ;  so  the  common  law  of 
the  Church  of  England,  and  the  know- 
ledge thereof,  must  needs  remain  very 
lame  and  imperfect,  unless  it  be  sup- 
ported, explamed,  and  improved,  from 


authentic  rules  and  proceedings  of  the 
same  church;  such,  especially,  as  are 
founded  upon  the  authorities  of  Lynd- 
wood  and  John  de  Athon  (our  English 
canonists),  and  such  as  are  demon- 
strated to  be  common  law,  by  the 
undoubted  records  of  our  own  church. 
And  even  these  two,  when  added  to 
the  judgments  and  declarations  of  the 
temper^  courts,  will  be  found  in  many 
coses  a  defective  rule,  unless  (where 
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have  done  for  me,  but  which  I  am  quite  content  to  take  under  the  Regina  «.  The 
statute  of  Henry  8,  because  it  was  made  at  the  same  time,  and  it    ^chbishopof 

was  made  with  a  view  to  keep  down  the  encroachment  of  the  Pope,  ^  ^^' 

and  to  destroy  the  influence  of  the  canon  law  in  the  realm.    There-  The  Solicitor 
fore   I  will  see   what  the  statute,  made  at  that  time,  says,  and  ^^g^'jj'"' 
whether  the  enactment  of  it  does  not  apply  to  the  case  in  hand.  ^  ^^  ^      j 
^*  Such  canons,  constitutions,  ordinances,  and  synodals  provincial,  oommonlaw. 
being  already  made,  which  be  not  contrariant  or  repugnant  to  the 
lawE^  statutes,  and  customs  of  this  realm,  nor  to  the  damage  or 
hurt  of  the  king's  prerogative  royal  **  (/),  shall  stand.     I  pray  your 
lordships  is  not  what  is  sought  for  by  the  opposers  in  restraint 
of  the  prerogative  royal  of  the  queen  ?    She  has  chosen  (for  it 
is  idle  now  to  talk  about  the  dean  and  chapter's  choice :  that  we 
know  was  really  nothing  at    all;   but  the  queen,  by  virtue  of 
her  royal  prerogative  has  chosen)  a  man  sufficient  in  learning  and 

food  morals,  and,  for  all  the  purposes  required,  a  proper  person  for 
er  majesty,  in  her  royal  wisdom,  to  appoint.  She  nas  appointed 
him ;  and  she  has  commanded  the  archbishop  to  confirm  the  bishop 
elect  Is  it  not  standing  to  common  reason,  that  he  who  lays  to  his 
hand,  for  an  instant,  to  stop  that  confirmation,  is  ^^letttng^  the 
queen's  prerc^tive  royal?  Can  any  person  doubt  that  if,  by  the 
course  taken  by  these  opposers,  the  choice  of  the  dean  and  chapter 
(which  is  the  choice  of  the  queen)  cannot  be  carried  into  effect,  or 
the  archbishop,  within  his  twenty  days,  cannot  confirm, — can  any 
person  doubt  but  that  that  is  a  damage  and  a  hurt  to  the 
prerogative  of  the  crown  ?  My  lords,  I  cannot  imagine  that  it  shall 
oe  said,  because  there  is  some  canon  law  applicable  to  the  act  of 
confirmation,  that  it  is  to  override  the  authority  of  the  queen,  which 
is  exercised  under  an  act  of  parliament  I  cannot  understand  how 
it  comes  to  pass,  that  any  person  in  the  realm  can  say,  he  is  of 
right  entitled  to  oppose  a  confirmation,  which  the  crown  of  England 
commands  to  be  made  within  twenty  days,  and  yet  is  doing  nothing 
in  restraint  of  the  prerogative  of  his  royal  mistress. 

My  lords,  what  is  the  archbishop  to  do  ?  Perhaps  your  lordships 
will  not  look  to  consequences.  Perhaps  your  lordsnips  will  only 
consider  the  present  and  positive  duty,  whatever  it  oe,  that  lies 
upon  him.  But  you  must  construe  tnis  statute,  with  all  favour 
to  the  rights  of  the  queen,  and  to  the  duties  of  the  archbishop. 
It  is  monstrous  to  suppose  that  an  opposition,  such  as  this,  by  any  impossible  to 
conceivable  process  in  the  courts  where  it  could  be  tried,  (if  it  eomoletet'^- 

oonnmiati' 


the 
on 


they  arc  wholljr  silent  or  obscure)  we 
take  in  the  light  that  may  be  had 
firom  the  Body  of  the  Canon  Law^- 
which,  till  the  tune  of  the  Reformation, 
remained  a  rule  to  the  Church  of 
England,  and,  being  received  by  long 
practice,  remains  so  still,  as  to  such 
parts  of  it  as  are  not  inconsbtent  with 
the  Laws  of  the  land.  Upon  that  foun* 
dation,  and  under  this  restraint,  it 
passes  current  in  the  proceedings  of 
the  spiritual  courts  ;  and  much  more 
may  it  be  admitted,  as  such,  into  a 


work  of  this  nature,  where  it  b  mixed 
with  the  statutes  of  the  realm,  and  the 
laws  and  practice  of  our  own  national 
church,  and  therefore  gives  a  double 
security  not  to  break  in  upon  the  laws 
of  the  land,  os,  if  it  does,  is  placed  in 
such  a  li^ht  that  it  cannot  remiun 
long  in  diseuise,  but  must  be  easily 
discovered  by  those  infallible  tests 
that  attend  it.** — Preface  to  GibioiCa 
Codex,  p.  xiv. 
(0  25  Hen.  8,  c.  19,  8.  7. 
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can  be  tried  in  such  courts),  could  be  proceeded  with  within  the 
term  of  twenty  days.  I  defy  my  learned  friend  who  came  from 
the  Quarter  where  these  things  are  best  known  and  done,  to 
proviae  us  a  mode  how  under  heaven  this  trial  (for  it  must  be  a 
triall  shall  be  speeded,  so  as  to  be  finished  within  the  twenty  days. 
And,  my  lords,  if  it  be  a  trial,  how  unlike  it  would  be  to  the  trials 
which  ought  to  be  in  England.  Here  is  a  charge  made  against  a 
man,  without  notice  beforehand.  Here  is  a  charge,  depending 
upon  evidence  which  the  court  that  tries  it  has  no  authority  to 
enforce.  Here  is  a  chaige,  which  the  bishop  himself  may  not^  be 
called  upon  to  take  part  in.  My  lords,  it  is  not  the  bishop  against 
whom  these  gentlemen  have  protested,  but  it  is  against  the 
archbishop's  work  that  they  protest.  They  say  to  the  arch- 
bishop. You  shall  not  proceed:  we  know  the  law  of  the  land, 
and  tell  you,  that  the  oueen,  though  she  commands  you,  by  her 
letters  patent,  to  proceed  with  the  work  of  confirmation,  means  no 
such  thing ;  though  the  statute  tells  you  of  pains  and  penalties  and 
pramunirey  it  means  no  such  thing ;  the  whole  matter,  from  begin- 
ning to  end,  is  with  us ;  we  know  what  was  in  the  head  of  King 
Henry  8,  in  the  breast  of  Cranmer,  in  the  mind  of  the  bishops  of  all 
England  firom  that  time  to  the  present,  better  than  you ;  upon  the 
right  which  we  assert,  we  are  here  to  take  our  stand ;  and  we  tell 
the  church  of  England,  and  the  people  who  belong  to  it,  that  we 
know  a  way  whereby  the  queen's  prerogative,  from  time  to  time, 
shall  be  let  and  hindered  and  restraineo,  in  a  matter  going  to  the 
veiy  heart  of  the  peace  of  the  country ;  we  stand  upon  Otho  and 
Othobony  and  John  de  Athan^  and  Lyndwood^  and  LanceOottus;  and 
we  tell  the  queen  herself  that  the  laws  of  England,  in  comparison 
of  them,  are  but  as  dust  in  the  balance. 

Mr.  HiH  Mv  lords,  having  regard  to  the  very  great  importance 
of  this  case ;  and  bearing  in  mind  that  your  lordships  have  granted 
the  rule,  and  that  the  court  calls  upon  those,  who  show  cause 
against  it,  to  convince  your  lordships,  beyond  doubt,  that  a  man- 
damus should  not  issue  for  a  more  full  examination ;  I  think  myself 
justified  in  ofiering  some  observations  to  your  lordships,  notwith- 
standing the  length  to  which  the  argument  has  already  been  pro- 
longed. And,  my  lords,  I  begin  with  that  statute,  upon  whicn  it 
appears  to  me,  that  the  whole  matter  turns.  My  learned  firiend, 
Sir  Fitzroy  Kelhfy  began  by  calling  your  lordships'  attention  to  the 
title  of  the  statute  as  being  ''an  act  for  the  nonpayment  of  first 
firuits  to  the  Bishop  of  Rome''(m).  My  lords,  I  am  surprised  that 
my  learned  fiiend  wasted  a  moment  of  time  upon  the  title  of  a 
statute,  which  has  been  fi^ouently  determined  to  be  no  part  of 
it(ra);  but,  most  assuredly,  the  propriety  of  that  rule  was  never 
more  completely  shewn,  than  in  comparing  the  statute  which  is 
before  me,  with  the  title  which  I  have  just  read. 

Lord  Denman.     If  you  compare  the  title  in  the  Statutes  ai  Large 


I 


m)  Suproy  p.  103.  cm  Statutes  (second  edition),  501,  and 

n)  See  Duxarri£s  Oenerdt  Treatise      the  authorities  there  cited. 
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with  the  title  in  Gibsan  {o),  they  appear  to  be  different     That  in  Regina  v.  The 
the  Statutes  at  Large  (p)  refers  to  annates :  that  in  Gibsan,  only  to    ArchbUbop  of 

^,  ,  .  /•v-  i*^    ^'^  "^  Canterbury. 

the  making  of  bishops.  1^ 

Mn  HilL    Exactly,  my  lord.     And  I  was  about  to  say,  that  a  Mr.  Hill's 
higher  authority  than  even  Gibson  is  in  my  favour;  for  if  your  "8^™®°^ 
lordships  refer  to  8  Eliz.  c.  1,  an  act  which  was  made  to  allay  »pp?»ntaient 
doubts,  and  which   begins  "  Forasmuch  as  divers  questions,  by  ^bsuuiSally  in 
overmuch  boldness  of  speech,   and  talk   amongst  many  of   the  the  Crown, 
common  sort  of  people,  being  unlearned,  hath  lately  grown,  upon 
the  makinff  and  consecrating  of  archbishops  and   oishops,"  your 
lordship  will  there  find  that  the  act  is  called,  what  it  really  is,  an 
act  laymg  down  the  order  and  course  of  election.     I  refer  your  lord- 
ships to  8  Eliz.  c.  1,  *'  An  Act  declaring  the  making  and  consecrating  8  EUx.e.  1. 
of  the  archbishops  and  bishops  of  this  realm  to  be  good,  lawful,  and 

Eerfect"  The  second  section  commences,  "First,  it  is  very  well 
nown  to  all  degrees  of  this  realm,  that  the  late  king  of  most 
fiimous  memory.  King  Henry  the  Eighth,  as  well  by  all  the  clergy 
then  of  this  realm,  in  their  several  convocations,  as  also  by  all  the 
lords  spiritual  and  temporal,  and  commons,  assembled  in  divers  of 
his  parliaments,  was  justly  and  rightfully  recognized  and  knowledged 
to  have  the  supreme  power,  jurisdiction,  order,  rule,  and  authority 
over  all  the  estate  ecclesiastical  of  the  same,  and  the  same  power, 
jurisdiction,  and  authority  did  use  accordingly :  and  that  also  the 
siud  late  king,  in  the  five  and  twentieth  year  of  his  reign,  did,  by 
authority  of  parliament,  amongst  other  things,  set  forth  a  certain 
order  oi  the  manner  and  form  bow  archbishops  and  bishops,  within 
this  realm,  and  other  his  dominions,  should  be  elected  and  made,. as 
by  the  same  more  plainly  appeareth." 

Lord  Denman.  That  is  not  the  title.  However,  it  appears  as 
if  every  body  might  give  his  own  title,  according  to  what  he  wanted 
the  act  of  parliament  for.     It  is  not  worth  while  to  pursue  that. 

Mr.  Hill.  Yes,  my  lord.  But  I  cite  this  as  very  material,  in 
another  point  of  view,  which  is,  for  the  purpose  of  showing  what,  I 
humbly  submit  to  the  court,  is  the  true  view  of  this  statute ;  namely, 
that  it  is  a  code  of  rules  and  regulations,  imperative  upon  the 
election  of  bishops. 

Lord  Denman.  You  must  look  at  the  act  itself:  the  title  cannot 
get  rid  of  the  enactment  It  says,  because  the  order  of  electing 
archbishops  and  bishops  is  left  imperfect,  now  we  proceed  so 
and  so. 

Mr.  HilL  Exactly,  my  lord :  that  is  the  preamble  of  the  second 
section. 

Lord  Denman.     The  preamble  to  this  part  of  the  statute. 

Mr.  HilL  Yes,  my  lord.  And  what  I  submit  is,  that  it  gives  a 
complete  set  of  rules  for  the  election ;  and  your  lordships  will  look 
for  tne  election  and  choice  in  the  making  of  bishops,  to  this  statute, 
and  to  no  other  authority  antecedent.  If  the  statute  has  been 
modified  by  subsequent  authority,  so  be  it ;  but  to  no  antecedent 
authority  can  your  lordships  look,  for  any  rules  and  regulations.     It 

(p)  y\z,  "  An  act of  the  elect-      and  bishops  within  this  realm." 

ing  and  consecrating  of  archbishops  (/))  Supra^  p.  52,  n.  (A). 
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isy  as  it  were,  the  Grenyille  Aci{p\  with  r^ard  to  bishops;  it  is 
that  which  regulates  the  election  and  the  making  from  beginning 
to  end. 

Mr.  Justice  Colbbidgb.  The  diflScuIty  seems  to  be»  that  this 
statute  does  not  say  one  word  about  any  qualifications  of  any  kbd 
or  sort 

Mr.  HilL  No»  my  lord :  at  that  time,  the  whole  qualification 
was  left  to  the  crown, 

Mr.  Justice  Coleridge.    Then  the  statute  does  not  give  it  ? 

Mr.  HiIL    No,  my  lord :  it  does  not  eive  it 

Mr.  Justice  Erle.  The  bishop  is  tne  nominee  of  the  crown. 
The  crown,  in  case  of  failure  of  election,  is  to  nominate  such  person 
as  the  crown  shall  think  **able  and  conyenient*'(j^).  I  belieye  those 
are  the  words. 

Mr.  HiIL  Those  are  the  words,  my  lord.  That  is  tosay,  it  is  not 
to  be  intended  that  the  crown  would  nominate  improper  persons: 
but  who  were  proper,  and  who  were  improper,  was  not  provided  for, 
against  the  crown,  so  as  to  limit  its  authority ;  but  the  whole  matter 
was  yested  m  the  discretion  of  the  crown,  as  it  had  formerly  been. 
Then  afterwards,  in  the  reign  of  Edward  6,  as  it  seemed  to  be 
thought  that  this  was  too  great  a  power  to  leaye  irrespectiye  of 
the  qualification  of  the  persons  chosen,  an  express  act  was  passed, 
making  the  statutable  ase  for  a  bishop  thirty  years  (r).  And  there- 
fore it  was,  my  lords,  that  I  said  that,  with  regard  to  antecedent 
authority,  your  lordships  have,  as  it  appears  to  me,  nothing  to  do 
with  the  matter:  you  are  not  required  to  look  into  the  question,  as 
it  existed  before  the  25  Heniy  8. 

My  lords,  that  being  so,  your  lordships  will,  I  am  sure,  bear  in  mind, 
that  this  principle  runs  through  the  act ;  that  eyeiy  successive  step 
18  treated  as  necessarily  following  fix)m  the  precedent  step;  that 
when  the  Congi  eCelire  and  the  letters  missive  are  sent  down,  the 
words  of  the  statute  are  not  merely,  that  they  shall  elect  the  no- 
minee of  the  crown,  but  add,  that  they  shall  not  elect  any  other  man : 
and  the  election  pursuant  to  the  statute,  is  said  to  be  good  to  all 
intents  and  purposes.  Then,  my  lords,  it  goes  on,  in  perfect  con- 
sistency witn  that  view,  to  say  that  the  bishop  elect  shall  make  oath 
and  fealty  to  the  crown ;  and,  that  being  done,  the  crown  is  to  send 
a  mandate  to  the  archbishop  for  the  confirmation  of  the  bishop  elect 
My  lords,  let  me  pause  there  one  moment  The  bishop  is  to  do  an 
act,  which  shows  his  consent  to  the  election,  by  coming  in,  and  taking 
the  oath  of  feal^  to  the  crown,  in  respect  to  this  new  election.  That 
being  done,  all  is  done  that  is  necessary  in  the  matter :  everything 
else  oecomes  purely  ministerial.  Then  your  lordships  will  not  fomi 
to  look  carefiiily  to  the  words  which  relate  to  the  confirmation.  Ine 
words  are  not,  that  the  archbishop  shall  proceed  to  examine  whether 
or  not  the  election  can  be  confirmed ;  whether  or  not  it  is  a  valid 
election ;  and,  if  it  be  a  valid  election,  that  then  he  shall  proceed  to 
confirmadon  of  such  election.    But  the  archbishop  is  called  upon  to 


00  10  Geo.  3,  c.  16,  ^  An  Act  to 
r^ulate  the  trials  of  controverted 
elections,  or  returns  of  members  to 


serve  in  Parliament.** 
la)  25  Hen.  8,  c.  2,  s.  4. 
[r)  SuprOf  p.  171. 
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confirm  ;  and  there  is  not,  £>r  one  moment,  the  slightest  allusion  to   IMiia  v.  The 
the  possibility  that  he  can  have  any  other  duty  to  perform,  than  to  ^^^J!'^'*®^ 

connrm.     My  lords,  if  it  be  true  that  he  is  to  be  put  in  a  judicial  ^^^ 

position ;  that  he  is  to  tiy  the  question  of  a  controverted  election ;  Mr.  HilVa 
that  he  is  to  say,  whether  the  election  be  good  or  bad ;  how  is  it  ""S""**"*- 
possible  that  the  words  of  the  statute  could  have  been  as  they  now 
are  ?  Would  it  not  have  said,  that  he  is  to  confirm  the  election  if 
vaSdf  And  would  it  not  have  gone  on  to  give  directions  as  to 
what  should  take  place,  if  the  election  were  invalid,  and  ii^  therer 
fore,  the  archbishop  did  not  confirm  ?  Why,  my  lords,  would  not 
it  have  been  monstrous,  to  have  put  into  one  mandate  an  express 
direction  to  confirm  and  to  consecrate,  if  there  might  be  neither  con- 
firmation nor  consecration  to  perform  ?  If,  upon  the  examination 
precedent  to  the  confirma^on,  the  archbishop  were  to  find  that  he 
could  not  confirm,  but  that  the  election  was  invalid,  for  the  want  of 
the  due  qualification  of  the  candidate,  or  for  any  other  reason,  would 
it  not  be  monstrous  that  he  should  be  instantly  called  upon,  under 
the  pain  of  prcBmumref  to  confirm?  My  lords,  it  is  almost,  I  would 
say,  (I  say  it  with  great  respect  on  all  sides),  playing  tricks  with 
one's  reason  and  intellect,  to  suppose  that,  at  any  time,  an  act  of 
parliament,  which  really  meant  that  there  was  a  judicial  fiinction  to 
be  performed  by  the  archbishop,  should  have  been  couched  in  these 
words.  The  act  indeed  woula  then  be,  what  it  is  supposed, — but, 
no  doubt,  mistakingly  supposed, — ^to  have  been  callea  oy  one  who 
owes  all  his  honours  and  dignities  to  this  very  act  of  parliament,  the 
Magna  Charta  of  tyranny  (»):  it  would  be  as  if  you  told  a  judge, 
you  must  act  as  a  judge ;  you  are  engaged  in  a  judicial  fiinction ; 
but,  if  you  do  not  arrive  at  one  given  result,  you  are  subject  to  the 
puns  and  penalties  ofprtBmtmire  ! 

My  lords,  I  would  ask  your  lordships,  if  there  is  the  slightest 
semblance  of  a  judicial  act  ?  Is  there  any  qualification  as  to  the 
prcmumre  f  Do  your  lordships  find  one  single  word  in  the  statute, 
which  will  excuse  the  archbishop  fix>m  the  pnemufdref  though  he  may 
be  convinced  that  the  disqualification  of  the  kind  which  has  been 
supposed,  and  which  is  now  urged  agunst  the  bishop  elect,  really 
exists?    My  lords,  in  any  proceeding  upon  a  prtBtnunire,  could  he 

Elead  that?    Could  he  produce  this  statute  in  his  favour?    Would 
e  not  be  instandy  told,  this  is  not  a  judicial  fiinction ;  you  are  not 
engaged  in  your  judicial  office ;  it  is  a  ministerial  fiinction ;  you 
were  actine  ministerially;  and  you  disobeyed  an  act  of  parliament? 
My  lords,  Siis  is  well  known  in  our  law;  tnat  officers,  who  in  general 
exercise  quasi  judicial  fimctions,  are,  under  certain  circumstances, 
even  when  the  act  of  parliament  is  much  less  stringent  in  its  terms 
than  this,  held  only  to  be  exercising  ministerial  duties.    Take  the  Analogy  of 
case,  my  lords,  of  a  poor  rate:  the  act  {t)  says,  that  the  poor  ^^^^^ 
rate  shall  not  be  allowecl  but  by  the  consent  of  tne  justices.     1  am  poor  rate, 
not  sure  that  it  is  in  the  nq^tive ;  but  there  is  the  word  '*  consent  f 

(s)  This  term  was  applied  to  the      in  the  newspapers  about  that  time, 
act  bjr  the  Bishop  of  Exeter,  in  a  letter     and  was  also  published  separately,  as  a 
addressed  to  Lord  John  Busscil,  dated     pamphlet,  by  Murray. 
the  10th  of  Dec.  1S47,  which  ^ipeared         (0  43  Eliz.  c.  2,  s.  1. 
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Regioa  9.  The  — it  is  to  be  allowcd  by  the  consent  of  two  justices.     By  a  scries  of 

^alntcrbu?  ^^   decisions,  this  court  has  held,  that  those  two  justices  have  no  power 

an  r  ary.    ^^  authority  at  all,  but  that  they  must  peiform  the  ministerial  act 

Mr.  Hiir«         Qf  allowing  that  rate :  they  are  not  to  judge  whether  it  is  good  or 

ar^umon  ^^,  ^      ^^  ^^^  ^  judge  whether  the  exigencies  of  the  parish 

require  the  rate,  or  do  not  require  the  rate :  they  have  a  ministerial 

duty  to  perform,  and  they  must  perform  it.     Although,  my  lords, 

they  are  not  set  in  motion  by  the  crown,  but  by  very  humble  officers 

of  the  country,  by  the  overseers  of  the  parish,  yet  still  they  are  not 

Coofirmatioii     supervising  the  duties  of  the  overseers ;  and  their  allowance  is  a 

S^eTectionr*     ministerial  though  a  necessary  act;  as  confirmation  is  here,  if  it  is 

preceded  by  an  election,   because  the  confirmation  is  part  and 

parcel  of  the  election.     The  election  and  the  confirmation  together 

constitute  the  election^  sometimes  so  called  in  our  books;  as  where 

Trollop'!  Lojj   (jg]^  gayg^  in   the   8^A  Reports,  in   Trollop's  case  (u)^  that 

^^^'  excommunication  may  be  awarded  by  a  bishop  elect.     Then,  in  the 

case,  which  has  been  so  frequently  referred  to,  and  which  no  doubt 

will  be  frequently  referred  to  again,  of  Evans  v.  Ascuiihe  (t?),  election 

is  explained  to  mean  election  perfected  by  confirmation.     And  Lord 

Coke  elsewhere  says,  that  a  bishop  elect  may  sit  in  parliament;  and 

Erans  v.  that  is  again  explained  in  Evans  v.  Asctdthey  to  mean  election  per- 

Aicuithe.  fected  by  confirmation.     Therefore  we  find  the  two,  election  and 

confirmation,  treated  as  one  thing,  or  confirmation  as  the  perfection 

of  election. 

1  Edw.  6,  c.  2.       Now,  my  lords,  that,  I  apprehend,  is  the  sense  in  which  the  word 

is  used,  in  that  important  statute  of  Edward  6  (tr) ;  which,  although 

it  is  now  repealed,  was  a  most  important  declaration,  and  parba- 

mentary  construction  of  the  statute  of  Henry  8.     Your  loixlships 

recollect  that,  in  the  statute  of  Edward  6,  election  is  spoken  of  as  a 

mere  shadow,  and  is  thus  spoken  of  in  reference  to  the  power  of  the 

king;  for  it  goes  on  to  say,  that  the  power  is  in  the  king,  and  the 

power  ought  to  be  in  the  king.     Now,  my  lords,  what  was  the 

meaning  of  the  word  "  election,"  in  the  statute  of  Edward  6  ?    Why, 

that  meaning  which  has  been  given  to  it;  that  meaning  which  alone 

can  be  given  to  it,  in  common  sense ;  that  is,  a  perfected  election. 

The  books  say,  my  lords,  that  upon  the  election  by  the  dean  and 

chapter,  according  to  the  old  law,  the  bishop  elect  had  only  a  name, 

and  that  not  a  name  which  had  any  operation  in  law:  a  writ  to  him, 

under  the  name  of  bishop,  would  not  be  good;  and  a  writ  which 

should  be  directed  to  him,  in  the  name  which  he  had  before  he  was 

a  bishop,  would  not  be  bad.     That  is  laid  down  in  this  same  case, 

where  the  authorities  are  collected,  namely,  in  Evans  v.  Ascuithe. 

My  lords,  when  the  statute  of  Edward  6  uses  ^'  election "  in  that 

sense,  what  does  it  pronounce  upon  it?     Why,  that  it  is  a  shadow  ; 

that  it  is  nothing ;  ttiat  it  ought  not  to  stand  in  the  way ;  because  it 

is  a  mere  form,  void  of  effect 

My  lords,  for  some  reason  which  historians  have  not  explained  or 
disclosed,  when  Elizabeth  came  to  the  throne,  instead  of  repealing 

Ci«)  8  Rep.  68  a.  (w)  1  Edw.  6,  c.  2.     Supra^  p.  138. 

(p)  Supra,  pp.  51,  107,  and  146. 
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simply  the  statute  of  Philip  and  Mary  {x\  which  had  repealed  the  Regina  p.  The 
25lh  of  Henry  8  and  the  statute  of 'Edward  6,  she  revived,  as  it    ^'^^^JbS'."^ 
has  been  held  by  the  judges,  the  statute  of  Henry  8,  by  repeating  — ^'L*!?^^-  - 
it,  totidem  verbis,  in '  the  reviving  act,  or  referring  to  it  m  very  ^^r.  Hiirs 
express  terms,  but  did  not  revive  the  statute  of  Edward  6.     My  ""6**"**^^ 
lonls,  perhaps  that  may  be  accounted  for,  by  the  great  real  power  J^^^^f  i]^q 
which  popery  had  at  that  time  in  this  country;  and  perhaps  it  was  reviralof the 
thought  oetter  to  amuse  the  people  with  these  old  forms  of  elections,  electJye  foi^ni 
than  to  take  that  into  the  nands  of  the  queen  in  form,  which  was  ^  Eliiabet 
clearly  her  own  in  substance,  in  principle,  and  in  effect    My  lords, 
I  am  led  to  such  a  conclusion  for  this  reason,  that  that  which  she 
did  not  dare  to  do,  or  which,  at  all  events,  she  refrained  from  doing, 
in  England,  she  did  in  Ireland  (y).     Your  lordships  will  find  that  Direct  nomiim. 
in  the  2nd  of  Elizabeth,  in  the  parliament  of  Ireland,  there  is  the  tion  in  Ireland. 
statute  of  Edward  6,  in  so  many  words,  except  that  ^^  Ireland"  is 
substituted  for  the  queen*s  dominions  at  large:  the  expression,  the 
declaration,   that  the  election  was  a  shadow,  is  preserved  in  the 
Irish  statute;  and  every  thing  remains  as  it  did  in  the  statute  of 
Edward  6,  except  that  the   statute  of  Elizabeth  relates  only  to 
Ireland ;  whereas  the  other  statute  related  both  to  England  and  to 
Ireland,  and  would  have  had  operation  in  Ireland,  just  as  much  as  it 
had  in  Endand,  and  in  En^nd,  as  it  had  in  Ireland. 

My  lords,  I  have  then,  i  apprehend,  in  the  strongest  terms,  a 
declaration — a  parliamentary  aeclaration — ^a  legislative  declaration 
— that  the  statute  of  Henry  8,  as  it  regards  election  ^meaning,  by 
**  election,"  election  and  confirmation,)  was  a  mere  snadow.     My 
lords,  what  a  capricious  interpretation  do  my  learned  friends  call 
upon  the  court  to  give  to  the  act,  if  they  ask  the  court  to  consider  it 
a  substance  and  not  a  shadow.     My  lords,  if  the  dean  and  chapter 
do  not  obey  the  exigency  of  the  Conffe  idxre  and  the  letters  missive, 
what  is  the  consequence  ?    First,  they  incur  a  frmmunire.     But  Direct  nomina. 
what  is  the  consequence,  with  regard  to  the  choice  of  a  bishop?  tion  in  Eng. 
Why,  instantly  the  king  nominates  a  bishop;  and  then,  your  loni-  Jyj^jiJire^T^ 
ships  will  find,  by   the   very   terms  of  the  act,  that  there  is  no  the  dean  and 
confirmation  to  go  through  ;  the  nomination  of  the  bishop  being  chapter  to 
tantamount  to  both  election  and  confirmation.     I  will  read  to  your  ^^^ 
lordships  the  very  words,  if  there  is  any  doubt  about  it     ^*  And  if 
thev  do  defer  or  delay  their  election  above  twelve  days  next  afler 
sucn  licence  or  letters  missive  to  them  delivered,  that  then,  for  evenr 
such  default,  the  king's  highness,  his  heirs  and  successors,  at  their 
liberty  and  pleasure,  shall  nominate  and  present,  by  their  letters 
patents  under  their  great  seal,  such  a  person  to  the  said  ofiice  and 
dignity  so  being  void,  as  they  shall  think  able  and  convenient  for 
the  same ;  and  that  every  such  nomination  and  presentment,  to  be 
made  by  the  king's  highness,  his  heirs  and  successors,  if  it  be  to  the 
office  and  dignity  of  a  bishop,  shall  be  made  to  the  archbishop  and 
metropolitan  of  the  province  where  the  see  of  the  same  bishoprick  is 
void,  if  the  see  of  the  said  archbishoprick  be  then  full  and  not  void; 
and  if  it  be  void,  then  to  be  made  to  such  archbishop  or  metropolitan 
iwthin  this  realm  or  in  any  the  king's  dominions,  as  shall  please  the 

(x)  1  &  2  Ph.  &  M.  c.  8.  (y)  By  stat.  2  Eliz.  c.  4  (Ir.)  Supra,  139. 
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Rcgina  9.  The  king's  highoess.''  Then  it  goes  on,  my  lords,  in  the  5th  section : — 
^^^^^^  «*And  be  it  enacted,  that  whensoever  any  such  presentment  or 
^^^'  nomination  shall  be  made  by  the  king's  highness,  his  heirs  or  suc- 
Mr.  Hill'i  cessors,  by  virtue  and  authority  of  this  act,  and  according  to  the 
argument.  tenor  of  tne  same,  that  then  every  archbishop  and  bishop,  to  whose 
hands  any  such  presentment  and  nomination  shall  be  directed,  shall 
Nooonlrma-  with  all  speed  and  celerity" — not  coi{/&m,  hut^^ incut  and  anue^ 
tkm,  in  oMe  of  emU  the  person."  That  is  a  very  material  omission,  your  lordships 
^[J^"**^  see;  because  the  construction,  which  my  learned  friends  contend 
for,  would  amount  to  this^  that,  when  the  dean  and  chapter  do  thor 
duty,  then  there  is  to  be  an  examination  into  the  election  of  the 
bishop  elect;  but  when  the  dean  and  chapter  do  not  perform  their 
duty,  then  tbere  is  to  be  no  examination  into  the  election  of  the 
bishop  elect  Why,  my  lords,  what  is  there  in  this^  which  is  at  all 
consistent  with  the  confirmation,  in  any  case,  being  more  than  a 
form  ?  Supposing  it  to  be  more  than  a  lorm,  in  case  of  the  election 
by  Congi  ailirt  and  letters  missive,  then,  my  lords,  we  are  to  sup- 
pose that,  in  such  a  case  as  that,  the  bishop  elect  is  to  be  subjected 
to  this  ordeal ;  but  if  (not  by  any  merits  of  his,  not  by  anything 
with  which  he  has  to  do,  but  by  the  demerits  of  others,)  the 
dean  and  chapter  will  not  submit,  out  put  themselves  in  a  podtioa 
which  renders  them  subject  to  a  prmmtmire,  then  the  bishop  is  not 
to  be  examined ;  whilst,  if  they  do  their  duty,  he  is  to  be  examined ! 
Really,  nothing  can  be  more  absurd,  it  appears  to  me,  (begging  your 
lordships*  pan&n  for  usins  such  a  term,)  than  to  suppose  that  this 
can  be  the  true  construction  of  the  act ;  for  it  u  quite  clear,  my 
lords,  that  upon  a  nomination  from  the  crown,  there  is  to  be  no 
confirmation.  And  i^  therefore,  upon  the  election,  there  is  not  to 
be  this  species  of  confirmation,  then  what  becomes  of  the  eloquent 
warning  of  my  learned  friend.  Sir  Fitzroy  Kdfy,  who  called  your 
lordships'  attention  (r)  to  the  dreadful  consequences  which  must 
ensue,  if  these  respectable,  but  somewhat  obscure  incumbents  fix>in 
the  diocese  of  Hereford  are  not  to  be  permitted  to  act  as  champions 
of  the  church  of  England,  at  Bow  church  ?  Why,  says  my  learned 
fiiend,  you  may  have  a  bishop  elected,  who  has  the  most  erroneous 
notions  on  the  doctrine  of  the  Trinity;  nay,  you  may  have  an  infidel 
elected  a  bishop.  Why,  my  lords,  that  is  the  veir  sad  state,  in 
which  the  whole  of  her  Majesty's  kinsdom  of  Ireland  is,  at  this 
No  eonSrma-  moment.  If  that  be  the  protection  of  tne  bench  of  bishops ;  if  the 
tion  in  IreUnd.  orthodoxy  of  the  bench  ot  bishops  depends  upon  tins  crotchet,  which 
has  been  raised  into  existence,  by  tne  misdirected  learning  of  some 
of  my  learned  friends;  in  what  a  miserable  state  ia  the  whole  king- 
dom of  Ireland,  at  this  moment!  And  surely,  my  lords,  if  either 
one  of  the  kingdoms  is  to  be  taken  care  of  in  diis  matter,  it  is  not 
England,  where,  fortunately,  the  church  is  triumphant,  but  Ireland, 
where  she  is  only  militant ;  where  she  is  opposed  by  enemies,  in 
the  proportion  of  ten  to  one  of  her  finends ;  where  she  has  at  once 
to  fight  against  the  Roman  Catholics  of  the  south,  the  west,  and  the 
east,  and  the  Presbyterians  of  the  north :  and  yet  there  dbe  is  left  to 
the  guidance  solely  of  the  queen,  who  merely  acts  under  the  casual 

(«)  Shfra,  p.  106. 
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direction  of  an  obscure  person,  called  her  prime  minister ;  and  is  Regina  r.  The 
deprived  of  the  aid  of  the  Rev.  John  Jebb,  and  Mr.  Peter  Some-    ^^7*"*^ 

body,  who  live  in  the  diocese  of  Hereford, — most  respectable  gen — — 

tlemen,  I  have  no  doubt,  though  I  do  a  little  doubt  the  necessi^  ^'  ^*"^ 
of  their  coming  forward  ad  champions  of  the  church  of  England,  in     "^™"^ 
this  case. 

My  lords,  after  the  statutory  and  legislative  interpretation,  put 
upon  this  statute,  to  which  I  have  called  your  lordships'  attention, 
any  other  authority  might  seem  weak  and  inefficient.  But  I  do  beg 
your  lordships'  attention  to  one  authori^,  to  whom  we  are  all  in 
the  habit  of  paying  profound  respect ;  f  I  mean,  the  authority  of 
Mr.  Justice  Blackstone.  Conversant  as  that  learned  person  was  with  BUckitone. 
the  whole  scope  of  the  laws  of  England,  I  think  i  may  appeal  to 

2 our  lordships,  to  confirm  me  in  staUne,  that  his  great  eminence 
tv  in  his  knowledge  of  the  laws,  in  their  bearing  upon  the  church 
of  England.  My  lords,  what  I  find  in  that  learned  person's 
Ccmmentaries  is  this, — and  I  cite  the  passage  fix>m  the  edition  of  his 
most  eminent  editor  (a),  who  does  not  append  one  word  of  dissent 
irom  the  doctrine  in  the  text  My  loros,  I  find  in  the  1st  voL 
at  p.  379,  these  words :  <<  But  by  statute  25  Hen.  8,  c.  20,  the 
ancient  right  of  nomination"  (using  the  verv  word  of  the  statute) 
'^was,  in  efiect^  restored  to  the  crown:  it  being  enacted  that, 
at  every  future  avoidance  of  a  bishoprick,  the  king  ma^  send  the 
dean  and  chapter  his  usual  licence  to  proceed  to  election ;  which 
is  always  to  be  accompanied  with  a  letter  missive  from  the  king, 
containing  the  name  of  the  person  whom  he  would  have  them  elect : 
and  if  the  dean  and  chapter  aelay  their  election  above  twelve  days,  the  ^ 

nomination"  (still  using  the  same  word)  ^'  shall  devolve  to  the  Jung." 
So  that  he  says,  that  the  course  of  election  by  Congi  d^iUre  and  letter 
missive  is,  in  effect,  a  nomination ;  and  that,  if  it  should  fail,  then 
noipination,  in  express  terms,  fidls  to  the  king.    My  lords,  the 
learned  Commentator  upon  the  laws  of  England  was  not  in  the 
habit  of  using  words  carelessly  or  unadvisedly ;  but  I  find  that  this 
same  doctrine  is  again  laid  down,  to  the  full  extent,  in  the  4th  volume, 
in  his  celebrated  chapter  upon  IVitmufdre.    While  I  am  upon  the  1st 
volume,  however,  I  will  read  a  note  which  I  find  to  that  paisage,  which 
IS  in  these  words:  "  This  statute,  which  was  repealed  by  Edward  the 
Sixth,  but  is  held  to  have  been  constructively  revived,  and  to  be  still 
in  force,  does  not  apply  to  the  five  bishopricks  created  by  H.  8,  sub-  Englisb 
sequently  to  ito  passing ;  these  are  Bristol,  Gloucester,  Chester,  Peter-  u'^'^,^ 
borouffh,  and  Oxford,  which  have  always  been  pure  donatives  in  form  fo^SitMii ' 
as  well  as  substance."  My  lords,  we  find  that  certain  persons,  who  seem  donitive. 
to  have  a  pecuniary  interest  in  the  writ  of  Congi  ifeZrrtf,  have  issued 
Canffe  d^e&re  instead  of  the  proper  patent,  and  that  tiie  course  of 
election  to  the  new  bishopricRS  has  been,  of  late  vears  at  all  events, 
just  the  same  as  it  is  in  tne  old.     But,  beyond  all  doubt,  the  queen 
might  to-morrow  change  that  mal-practice,  such  as  it  is,  and  treat  the 
new  bishopricks  as  donatives;  and  then,  not  only  does  Ireland  fiill 
into  the  £:eadfiil  state  which  has  been  described  by  my  learned 

(a)  Mr.  Justice  Coleridge. 
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friend.  Sir  Fitzroy  Kelly ^  bat  a  great  part  of  this  more  happy  and 
fortunate  country  itself.  The  state  of  the  Isle  of  Mann,  too,  must  be 
dreadful;  because,  imtil  within  a  few  years,  the  patronage  of  the 
bishoprick  of  Sodor  and  Mann  was  not  even  in  the  crown,  but  was 
in  a  subject  exercising  regal  rights  to  some  extent,  and,  among 
others,  the  patronage  of  the  bishoprick.  And,  my  lords,  the  bishop- 
rick of  Sodor  and  Mann  was  a  bishoprick  of  the  nature  of  a  donative: 
there  was  no  election,  and  consequently  no  confirmation  (i).  So 
that  the  purity,  and  excellence,  ana  safety  of  the  church  of  England 
appears  narrowed  more  and  more,  and  must  be  found  only  in  those 
fortunate  bishopricks,  in  which  this  shadow  of  election  (to  use  the 
words  of  the  statute)  is  still  carried  on. 

Now,  my  lords,  in  the  4th  volume,  in  the  chapter  upon  Pr^anunire^ 
your  lordships  will  find  this  passage  — 

Mr.  Jastice  Coleridou.     What  page? 

Mr.  HiH  Page  108,  my  lord.  **  The  very  nomination  to  bishop- 
ricks, that  ancient  prerogative  of  the  crown,  was  wrested  from  Kins 
Henry  the  First,  and  afterwards  from  his  successor  King  John ;  and 
seemingly  indeed  conferred  on  the  chapters  belonging  to  each  see ; 
but  by  means  of  the  frequent  appeals  to  Rome,  through  the  intri- 
cacy of  the  laws  which  regulated  canonical  elections,  was  eventually 
vested  in  the  Pope."  To  that  passage  the  annotator,  whose  work  I 
hold  in  my  hand,  has  appended  this  note,  part  of  which  I  will  read, 
part  only  referring  to  the  subject  in  hand.  "  With  regard  to  the 
right  of  nomination,  which  the  author  calls  Uhat  ancient  prero|^tive 
of  the  crown,'  however  ancient  a  prerogative,  and  ancient  it  un- 
doubtedly was,  it  was  itself,  nevertheless,  an  infringement  of  the 
original  constitution  of  the  church,  according  to  which  bishopricks 
were  filled  by  the  election  of  the  clergv  and  laity  of  the  respective 
dioceses.  But  the  diocesan  clergy  had  first  excluded  the  laity,  and 
then  had  been  themselves  excluded  by  the  cathedral,  and  in  some 
instances  conventual,  cbaptere;  and  when  bishopricks  became 
endowed  with  large  temporal  possessions  and  power,  it  seemed  but 
A  necessary  consequence  that  the  crown  shoula  have  a  control  over 
the  manner  of  filling  them.  Lone  usage  had  legalized,  what  reason 
had  first  introduced."    But,  my  lords,  to  that  passage,  which  says 


Qi\  The  inference,  here  drawn  by 
the  learned  counsel,  does  not  accord 
with  the  historical  fact ;  for  it  appears 
that,  notwithstanding  that  the  bishop- 
rick of  Sodor  and  Mann  was  donative, 
confirmation,  nevertheless,  took  place, 
as  stated  bj  Mr.  Badeley,  in  his  ar- 
ffument,  post.  The  £ditor*s  attention 
has  been  directed,  by  a  learned  divine, 
to  an  instance  whicn  occurred  as  late 
as  the  year  1755.  In  the  ^^  Memoirs 
of  Mark  HUdedey,  D.D^  Lord  Bishop 
of  Sodor  and  Mann^  Fthe  immediate 
successor  of  Bishop  Wilson],  ^  ^e 
Rev,  Weeden  BuOer,  London,  1799  f 
at  pp.  137,  et  seq,,  is  given  at  length 
ilie  rorm  of  confirmation  of  Bishop  H., 


which  is  substantially  the  same  as  the 
form  used  in  England.  Bishop  H. 
was  nominated  bjr  the  Duke  of  Athol, 
then  Lord  of  Mann,  without  any  capi- 
tular election.  The  nomination  is  for- 
mally set  forth  in  two  documents, 
S\.  131,  132 ;  one  of  them  being  Dr. 
.*8  acceptance  of  the  nomination; 
and  the  other,  the  mandate  of  the 
Archbishop  of  York,  his  metropolitan, 
for  the  installation.  The  proctor, 
who  appears  before  the  Vicar  Ueneral, 
praying  for  the  confirmation,  is  the 
*^  Iroctor  for  the  most  noble  James 
Duke  of  Athol,  Patron  of  the  bishoprick 
of  the  Isle  of  Mann  and  Sodor,  and  of 
Sodor  of  Mann.** 
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that  the  statute  of  Henry  8  had  restored  in  effect  the  nomination  of  Regina  r.  The 
the  crown,  the  learned  annotator  appends  no  note  at  all;  and  I    '^^anterbur*'^ 

believe  that,  fi^eat  as  has  been  the  attention  paid  by  learned  men  to '— 

Blachstone's  Commentaries^  no  one  of  his  annotators,  as  far  as  I  Mr.  Hiiri 
know,  has  ever  controverted  that  text  of  his.    Thus,  my  lords,  we  "8*™®°*- 
have,  first  of  all,  the  statutory  comment  which  I  have  read ;  and,  in 
the  case  of  any  one  but  Bkickstone,  I  should  hardly  have  ventured 
to  quote  the  words  of  an  individual,  as  additional  authority  to  a 
statutory  interpretation. 

My  lords,  to  these  express  authorities  what  is  it  that  has  been  Reviowof  the 
opposed?    I  apprehend,  my  lords,  when  the  matter  is  examined,  *5J*'^*®" 
I  shall  be  borne  out  in  saying,   literally,   nothing  at   all.     My  the  other  side, 
lords,  with  regard  to  that  case  which  occurred  in  the  year  1628, 
first  of  all,  it  appears   in  no   Reports  whatever.     The  first  we 
hear  of  it,   is  in    ColHer^s  History,  Collier  living  some   sixty  or 
seventy  years  after  the   event  which   he  records  (c).     Next,   all  Mountague's 
ttiat  which  regards  Dr.  Rives's  admissions  {d)y  whatever  it  might  be,  **"** 
would  come  to  nothing,  because  it  cannot  be   taken  beyond   the 
mere  statement  of  Dr.  Bum,  who  wrote  rather  late,  your  lordships 
know,'in  the  last  century,  at  all  events  more  than  a  century  after  the 
event  (e) .  And,  my  lords,  supposing  that  it  all  took  place,  as  imagined, 
I  should  be  very  much  astonished,  knowing  what  I  do  of  your 
lordships'  decisions,  that  you  would  come  to  the  conclusion,  that  a 
debate  in  the  House  of  Commons,  one  chamber  only  of  parliament, 
could  give  a  construction  of  an  act  of  parliament,  which  would  have 
any  operation  upon  the  minds  of  this  court.     My  lords,  I  believe, 
the  most  zealous  supporter  of  the  privileges  of  parliament,  in  which 
zeal  I  myself  will  not  yield  to  any  man  in  existence,  will  never  go 
the  length  of  saying,  that  the  House  of  Commons  is  a  court  for  the 
purpose  of  sending  a  bookseller  to  oppose  a  bishop,  and  then,  in 
debate,  of  putting  a  construction  upon  the  statute  under  which  the 
bishop  was  elected.     I  cannot  imagine  any  person,  out  of  a  lunatic 
asylum,  who  would  be  wild  enough  to  offer  such  an  opinion. 

Then,  my  lords,  with  regard  to  that  cdse  of  Evans  v.  AscuitliCf  Case  of  Evans 
which  wfis  cited  by  my  learned  firiend.  Sir  Fitzroy  Kelly  (f)y  and  of  ••  A«»>*>>«' 
which,  no  doubt,  your  lordships  will  hear  more  said,  when  the  rule 
comes  to  be  supported,  I  do  pray  your  lordships  to  recollect  what 
was  the  object  of  that  part  of  the  case  which  bears  upon  the  matter 
in  hand.  The  question  there  was  simply  this :  whether  a  dean  of 
York,  who  held  nis  deanery  in  commendam  with  the  bishoprick  of 
Limerick,  had  lost  it  before  he  received  a  new  dispensation  to  hold 
it  in  commendam  with  the  bishoprick  of  Bristol.  My  lords,  that 
was  the  whole  question.  Now,  my  lords,  the  test  which  the  court 
took  was  this :  tne  court  said,  if  the  dispensation  comes,  before  the 
old  preferment  is  avoided,  it  comes  time  enough.  The  question  is, 
whether  the  deanery  of  York  with  the  bishoprick  of  Limerick, — 

(c)  Vide  supra,  p.  163.  proceeded  upon    the  same  opinion.** 

{d)   ^  Upon  which    it    hath   been  1  Bum,  E.  L.  207. 

obaenred.  That  Dr.  Rives (e)  Bum^s  Ecclenastical  Law  was 

admitted  that  the  opposition  was  good  first  published  in  1 760. 

and  valid,  had  it  been  legally  offered ;  {/)  Supra,  p.  107.    See  p.  146. 

and  that  the  parliament  of  that  Ume 
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Regina  V.  The  whether  these  two  preferments  are  avoided  by  electioiiy  where  there 
^^te^*^  has  not  yet  been  confirmation  of  the  new  bishop.  For,  your  lord- 
,  "^  ^  ^'  ships  will  recollect,  there  must  be  a  confirmation  even  upon  transla- 
Mr.  HilPi  tion.  No  new  consecration  is  necessary,  because  the  function  and 
argument.         oflSce  of  consecration  is  to  make  a  clergyman  one  of  the  order  of 

bishops :  it  is  a  species  of  ordination ;  and,  when  once  consecrated, 
he  is  a  bishop  for  life ;  and,  although  he  diiould  lose  any  particular 
bishoprick,  he  can  exercise  his  fimction  of  ordination,  not  merely  in 
his  own  diocese,  but  any  where  else.    It  is  a  personal  qualification, 
which  attends  him  all  over  Christendom;  so  that,  as  we  know,  if  a 
Roman  Catholic  priest,  who  has  been  duly  orduned  by  any  bishop 
of  the  Roman  Catholic  church,  conforms  to  the  Church  of  £nglana, 
he  is,  ipto  factOf  a  clergyman,  and  requires  no  new  ordination; 
because  the  Roman  Catholic  bishop,  though  not  a  bishop  of  any 
English  diocese,  according  to  the  English  law,  is  a  bishop,  and  exer- 
cises the  personal  privileges  of  a  bishop.  Then,  my  lords,  uncases  of 
translation,  the  court  says,  that  the  interval  is  narrowe^R>etwcen 
what  we  call  election,  properly  speaking,  (that  is  to  sajf^  what  is 
done  under  the  Conpe  aiUre\  and  the  confirmation ;  and  all  the 
inquiry  was  with  reference  to  the  point,  whether  by  the  election  he 
became  sufliciently  a  bishop  to  avoid  the  former  bishoprick  and  the 
deanery ;  and  the  illustration  which  was  put  by  the  court  was  this^ 
**  et  come  Jones  dit,  ne  serra  semble  al  iEsop's  dog,  que  perde  le 
substance  per  reaching  al  umbre."    They  could  not  put  the  bishop 
into  the  position  of  JEaop^s  dog,  but  itxey  would  give  him  one  8ub> 
stance,  that  is  to  say,  one  whole  complete  bishoprick,  before  they 
held  that  he  had  lost  the  other  substance,  that  is  to  say,  the  other 
q^  ^4«44.  \  whole  complflffl  bishoprick.    My  lords,  in  the  course  of  the  judg- 
«^ment,  there  was  a  very  learned  history  given  ^f  what  is  called  there 
the  making  of  bishops;  but  it  was  wim  this  view,  to  ascertain  when 
it  was  that  the  difierent  rights  and  powers,  which  belonged  to  a 
bishop  fully  made,  came  to  that  bishop,  in  order  to  show  that  the 
whole  rights  of  a  whole  bishoprick  did  not  come  upon  him  until 
consecration ;  and  then  the  apdogue  of  the  dog  came  m,  as  a  happy 
illustration*     If  there  be  anything  which  he  has  not  until  con- 
secration, (which  is  here  represented  by  confirmation,^  we  cannot 
say  that  he  has  lost  his  former  bishoprick.     And  certainly  it  appears 
in  the  course  of  that  history,  as  I  snail  submit,  and  as  I  shall  prove, 
though  I  think  my  learned  friend  the  Attorney  General  has  given 
some  facts  which  already  completely  prove  it,  that  they  were 
speaking  of  the  old  papistical  mode  of  election,  and  not  of  that 
which  existed  in  the  reign  of  Charles  1 ;  yet  it  certainly  does  occur 
that  they  speak  of  confirmation,  as  if  there  were  to  be  something 
real  done  under  it    But,  my  lords,  what  does  it  mean  ?    Why  it 
means  this:  we  are  trying  to  investigate  when  it  was  that  the  bishop 
gained  successively  each  of  the  incidents  of  his  bishoprick;  and  we 
say  that  he  could  not  have  gained  anything  before  confirmation,  be- 
cause at  confirmation  he  might  be  refused.    Now,  are  they  speaking 
in  the  present  tense,  or  are  mey  speaking,  of  what  took  place,  in  time 
past  ?    They  say,  he  takes  notning  by  his  election :  there  they 
contradict  tne  act  of  parliunent,  which  says  distinctly,  that,  upon 
the  election,  strictly  so  called,  that  is  to  say,  upon  the  election  by  the 
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dean  and  chapter,  he  shall  be  lord  bishop  elect ;  he  becomes  that,  Regma  v.  The 
therefore.     But,  my  lords,  they  cite  Lancehttus.    What  do  they  cite    ^J*^  ""^ 

him  for,  with  reference  to  an  English  act  of  narliameut?    For  the — — 

purpose  of  considering  how  the  election  is  moaified  and  qualified  by  ^^'  ^^^'* 
an  English  act  of  parBaroent?  Why,  what  did  Lancehttus  of  Perugia  ■'^K'*'^"*' 
know  of  an  Englisn  act  of  parliament,  or  care  for  it,  if  he  did  know?  Lancelottus. 
or  what  object  had  he,  in  writing,  to  take  cognizance  of  an  English 
act  of  parliament  ?    It  is  perfectly  clear,  that  he  was  speaking  of 
the  canon   law,    as    it   obtained   elsewhere.     But    I    nelieve,  if 
Lancehttus  be  looked  carefully  at,  it  will  be  seen  that  he  is  not 
speaking  of  the  general  state  of  things;  because  we  know  that.  The  power  of 
all  over  Christendom,  from    a   comparatively  early  period,  the  loyereign 
election  was  generally  made  by  a  presentation,  by  the  sovereign  to  ^"^^'^^t'^ 
the  Pope,  of  three  names^  the  Pope  choosing  one  of  them,  the  o^^hops,  in 
dean  and  chapter  not  beinff  troublea  upon  the  question.    That  was  the  time  of 
so,  according  to  the  constitution  of  tne  GaUican  church;  and  I  J-^ce^ott*"- 
believe  it  will  be  found  that,  in  an  early  Council  of  Lateran,  which 
was  held  in  the  8th  centiun^,  after  700  and  before  800,  the  same 
power  was  conferred  upon  Charlemagne  (^).     If  I  do  not  mistake, 
the  circumstance  is  mentioned  in  this  very  case.     So  that  what 
occurs  in  Lancehttus  could  not  be  the  general  state  of  proceedings, 
in  Roman  Catholic  countries  even,  but  onlv  in  those  states  in  which 
the  sovereign  had  not  that  power.     In  England  he  had  not  that 
power.     In  Spain  he  had ;  but  the  CabOdo  ^hich  is  a  chapter  of  a 
cathedral)  went  through  the  sort  of  form  which  is  gone  through  in 
England.    In  Italy,  it  is  veij  probable  that  the  cathedral,  would 
have  more  power.     But  certainlv,  as  fiur  as  the  French  church  goes, 
it  was  as  I  have  stated  it ;  and  1  believe  also  as  far  as  regards  the 
emperor, — indeed  there  can  be  no  doubt  about  it,  because  he  would 
be  considered  as  the  successor  of  Charlemagne,  in  whose  fitvour  the 
decree  of  the  early  Council  of  Lateran  was  specifically  made  (A). 

My  lords,  I  have  given  two  reasons  why  your  lordships  should 
construe  this  statement  in  PaJmei^s  Report  as  a  statement  of  the 
judges  as  to  what  had  been  theretofore.  I  will  grive  another. 
fVmtlock,  J.  says,  the  third  step  is,  ''al  roy  de  certifier  ceo;  et 
donque  la  est  act  del  assent  del  elecf,  ceo  ne  poit  estre  sans  son 
assent,  coment  ascun  foits  le  Pape  le  voil  fidre'*(t).  Now,  my  lords, 
here  is  a  reference  to  the  Pope, and  a  reference  in  the  present  tense; 
for  the  whole  story  is  in  tne  present  tense.    It  says,  you  cannot 


(g)  The  Coandl,  here  referred  to, 
10  supposed  (for  doubts  exist  respect- 
ing It;  to  have  been  held  under  ^ope 
Adrian  I^  a.d.  774.  The  following 
extract  will  be  found  in  MaauCi  Cowi- 
ciZf,  ToL  12,  p.  S84  (FloreiMX,  1766) : 
^  HujuB  igitur  concilii  mentio  est  apud 
Sigebertum  vulgatum  ad  A.  DCCLxxm. 
his  verbis:  Postea  rediens  CaroUu 
Papiam  dBpUf  itentmque  Bomcan  rediiif 
sifnodum  constUuU  cum  Hadriano  papa^ 
aUisque  centum  ^[umquaginia  iribui  re* 
IMoiu  epiioopu  et  MaUbiu^  m  qua 
Sadrkaau  paoa  cum  umoerta  sifuodo 
dedit  ei  jut  ekgeudi  pmUifieemf  et  or* 


dmcmdi  apoetoHcam  eedem^  dignitatem 
guoque  principatua.  Ineuper  Archi' 
epiacopoe  et  MpUcopos  per  eiugulas 
provinciae  ab  eo  inveetituram  accipere 
deJbUmt,  ac  ut  nin  a  Rege  laudetuTy  et 
meestiatury  epieeopue  a  nemme  con- 
seeretur.*^  It  is  also  mentioned  in  the 
Corp.  Jur.  Can. ;  Decret.  1,  distinct. 
63,  c.  23. 

(A)  See  Van  Espen^  Jus.  Ecdes. 
Univ.,  pars  1,  tit  18,  oc  2,  8,  4 ;  1 
Bum,  £.  L.  194  b  (9th  ed.  bj  Dr. 
Robert  Fhillimore),  and  the  authori- 
ties there  referred  to. 

(0  Pahaer,472. 
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have  an  election  without  the  assent  of  the  bishop :  you  cannot  force 
upon  him  a  bishoprick,  ''as  the  Pope  sometimes  will  do.**  Then 
again,  my  lords,  in  another  place  (J)»  he  says,  "  Tanques  confir- 
mation Telect  poet  estre  refuse ;  et  pur  ceo  reason  la  est  avant  le 
confirmation  un  citation  de  opposites  a  ceo  jour," — ^at  this  day. 
My  lords,  is  not  that  the  case  of  the  court  looking  into  the  old  form 
of  election,  when  election  was  a  substance,  and  not  a  shadow,  to  see 
what  were  the  consequences  of  each  step  upon  the  bishop?  And  is 
it  not  perfectly  consistent  with  either  yiew,— /either  that  the  confir- 
mation is  a  form,  or  is  a  substance), — that,  at  nis  election,  certain  of 
his  functions  should  come  upon  him,  certain  rights  should  accrue  to 
him ;  at  his  confirmation,  certain  other  rights ;  and,  at  his  consecration, 
the  remaining  rights:  which  is  all  they  say? 

My  lords,  I  should  apprehend  that  what  would  alone  avail  my 
learned  friend,  would  be,  to  find,  and  bring  to  your  lordships, 
some  Report  upon  the  point,  directly  in  the  teeth  of  the  power 
of  the  crown  to  have  tne  uncontrolled  appointment  of  the  man 
whom  the  crown  has  chosen.  I  should  have  expected,  that,  in 
order  to  rely  upon  authority,  my  learned  firiend  would  have  pro* 
duced  to  your  lordships  some  case,  in  which  not  only  the  power 
of  opposers  to  come  in  and  oppose  was  established  by  the  fact,  aiMi 
supported  afterwards  by  the  court,  but  also  where  the  opposition 
was  successful ;  in  which  the  confirmation  had  been  withheld,  and 
the  consequences  of  withholding  the  confirmation  had  been  incurred. 
Now,  my  lords,  what  is  the  state  of  things? — 

Lord  DENfifAN.     We  will  proceed  to-morrow  morning. 

Mr.  mn.     At  the  sitting  of  the  court,  my  lord? 

Lord  Denmak.    Yes. 


25th  Jan.  1848.  Mr.  BadeUy.  Will  your  lordships  permit  me  to  state,  that  I  have 
just  received  a  note  from  my  learned  firiend.  Sir  Fitzroy  Kelly, 
saying  that  he  is  suddenly  taken  ill,  and  obliged,  to  send  for  a 
physician.  Whether  it  is  an  attack  of  influenza  or  not,  he  does  not 
Know;  but  he  is  so  unwell,  that  he  is  not  able  to  attend  to-day.  He 
fully  intended  to  be  here,  because  I  was  arranging  with  him  the 
time  at  which  he  would  probably  be  wanted.  Dr.  Addams  is  not 
here  at  present,  in  consequence  of  his  supposing  that  Sir  Fitzroy 
Kelly  would  not  be  called  upon  till  the  middle  of  the  day,  and 
thinking  it  probable  he  himself  would  not  be  wanted  till  a  later 
period  of  the  day.  I  thought  it  right  to  mention  this  to  your 
lordships,  in  order  that,  in  the  absence  of  our  two  learned  leaders, 
if  it  meet  with  your  lordships'  approbation,  the  matter  might  be 
allowed  to  stand  over. 

The  Attcmey  General     My  lords,  I  must — 

Mr.  Badeky,    I  ought  to  mention  to  your  lordships,  that  Sir 


CO  Palmer,  474. 
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jP.  Kelbfy  in  his  note,  says,  if  he  is  able  to  move  to-morrow,  he  will  Regina  o.  The 
come,  and  endeavour  to  "be  here,  the  first  moment  he  can.  -^chbishopof 

Lord  Denman.     The  consequence  is,  we  must  hear  the  other  ^  °^^' 

gendemen  who  are  retained  on  the  part  of  the  same  parties.  Mr.  UiU's 

Mr.  HilL  My  lords,  I  desire  to  call  the  attention  of  the  court  to  •'gwn«nt. 
the  5th  section  of  the  25th  of  Hen.  8,  c.  20,  and  to  the  latter  Stat.25Heii.8. 
portion  of  it  After  enacting  that  the  bishop  elect  is  to  make  such  ^  ^^' 
oath  and  fealty  only  to  the  king's  majesty,  his  heirs  and  successors, 
as  shall  be  appointed  for  the  same,  it  directs  that  ^'  the  king's  high- 
ness, by  his  letters  patent  under  his  great  seal,  shall  signify  the  said 
election  to  the  archbishop ;  requiring  and  commanding  such  arch- 
bishop, to  whom  any  such  signification  shall  be  made,  to  confirm  the 
siud  election,  and  to  invest  and  consecrate  the  said  person  so  elected 
to  the  office  and  dignity  that  he  is  elected  unto,  and  to  give  and  use 
to  him  all  such  benedictions,  ceremonies,  and  other  things  for  the 
same,  without  any  using,  procuring,  or  obtaining  any  bulls,  letters, 
or  other  thinfl;s,  from  the  see  of  Rome  for  the  same,  m  any  behalf" 
My  lords,  it  has  been  said,  of  that  passage,  that  it  recoffuizes  that 
the  archbishop  is  to  do  all  matters  which  are  necessaiy  for  the  con- 
firmation ;  and  that  that  would  seem  to  infer,  that  these  particular 
matters  in  (question  were  matters  of  substance,  and  not  of  form  (A). 
My  lords,  if  your  lordships  will  be  kind  enough  to  look  at  the 
words  themselves,  your  lordships  will  find  that  they  are  all  of  them 
words  referring  to  some  benefit  to  be  given  to  the  bishop  elect,  and 
that  they  have  not  the  slightest  reference  to  any  controversy  of  his 
title ;  nothing  against  him,  but  all  for  him.  They  are  "  benedic- 
tions:" that  IS  clearly  a  word  which  has  no  reference  to  a  con- 
troversy, to  a  denying  of  his  title,  to  a  questioning  of  it  in  any  way, 
but  the  contrary.  "  Ceremonies :"  that  would  not  be  a  word  which 
would  express  any  matter  of  controversy.  ''And  other  things 
requisite  for  the  same:"  requisite  for  what?  Requisite  for  giving 
him  all  the  benefit  of  confirmation,  but  not  requisite  for  inquiry 
whether  he  ought  to  be  confirmed  or  not  ''  Without  any  suing, 
procuring,  or  obtaining  any  bulls,  letters,  or  other  things  from  the 
see  of  Rome  for  the  same,  in  any  behalf:"  your  lordships  will 
recollect  that,  for  purposes,  partly  probably  of  lucre,  and  partly  of 
power,  tlie  see  of  Rome  had,  in  the  course  of  years,  so  contrived, 
that  as  many  as  twelve  bulls  were  requisite  for  the  confirmation  and 
consecration  of  a  bishop;  the  pallium  must  also  be  sent;  and  there 
were  other  matters,  which  could  only  be  procured  fix)m  Rome,  that 
were  requisite  for  that  purpose. 

Now  I  wish  to  call  the  attention  of  the  court  to  a  later  portion  of 
the  act,  to  that  part  which  regards  the  penalty  for  not  electing,  con- 
firming, or  consecrating  a  bishop  named.  That  is  all  contained, 
my  lords,  in  the  7th  section,  which  is  in  these  words :  *'  And  be  it 
further  enacted  by  the  authority  aforesaid,  that  if  the  prior  and 
convent  of  any  monastery,  or  dean  and  chapter  of  any  cathedral 
church,  where  the  see  of  an  archbishop  or  bishop  is  within  any  the 
king's  dominions,  after  such  licence  as  is  afore  rehearsed  shall  be 
delivered  to  them,  proceed  not  to  election,  and  signify  the  same 

(k)  Suprcy  p.  104. 
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according  to  the  tenor  of  this  act,  within  the  space  of  twenty  days, 
next  after  such  licence  shall  come  to  their  hands ;  or  else,  if  any 
archbishop  or  bishop  within  any  of  the  king's  dominions^  after  any 
such  election,  nomination,  or  presentation  shall  be  signified  nnto 
them  by  the  king's  letters  patents,  shall  refuse,  and  do  not  confirm, 
invest,  and  consecrate,  with  all  due  circumstance  as  is  aforesaid, 
erery  such  person  as  shall  be  so  elected,  nominate,  or  presented, 
and  to  them  signified  as  is  above  mentioned,  within  twen^  days 
next  after  the  king's  letters  patents  of  such  signification  or  pre- 
sentation shall  come  to  their  hands ;  or  else,  if  any  of  them,  or  any 
other  person  or  persons  admit,  maintain,  allow,  obev,  do,  or  execute 
any  censures,  excommunications,  interdictions,  innibitions,  or  any 
other  process  or  act,  of  what  nature,  name,  or  quality  soever  it  be, 
to  the  contrary,  or  let  of  due  execution  of  this  act ;  that  then  eveiy 
prior  and  particular  person  of  his  convent,  and  every  dean  and  par- 
ticular person  of  the  chapter,  and  eveiy  archbishop  and  bishop, 
and  all  other  persons,  so  offending  and  doing  contrary  to  this  act, 
or  any  part  tnereo^  and  their  aiders,  counseUors,  and  abettors, 
shall  run  into  the  dangers,  pains,  and  penalties  to  the  Estatute  of 
the  Provision  and  iVcsmttmrtf."  Your  lordships  will  not  fiul  to 
observe,  that  the  king's  mandate,  contained  in  his  letters  patent,  is 
'*to  confirm,  invest,  and  consecrate,"  considering  it  all  as  one 
matter,  one  necessary  act ;  each  succeeding  step  necessarily^  fol- 
lowing upon  the  precedmg:  and  all  this  uiey  are  to  do  within 
twenty  day&  Now,  my  lords,  for  one  moment,  upon  the  con- 
struction of  this  act  of  parliament,  see  whether  it  would  be 
possible,  upon  the  hypothesis  that  the  election  is  a  substance,  or 
that  the  confirmation  (which  is  part  of  the  election)  is  a  substance, 
that  the  archbishop  could  remain  without  the  danger  of  a  pr<emitmre» 
My  lords,  the  number  of  opposers  is  not  limited  According  to  my 
learned  firiends  on  the  other  side,  the  subjects  of  that  opposition  are 
anything  but  limited ;  they  may  spread  over  the  whole  life  of  the 
bisnop  elect;  they  may  attack  his  morals;  they  may  attack  his 
leammg;  they  may  attack  his  doctrines;  they  may  attack  his 
legitimacy;  and  yet  all  these  subjects  are  to  be  disposed  of  within 
twenty  ^ys.  It  will  require  no  stretch  of  the  imagination  to 
contemplate  a  case,  in  which  there  should  be  circumstances  pre- 
sented, that  would  reauire,  not  twenty  days,  nor  twenty  months, 
but  twenty  years,  for  tneir  due  investigation:  yet  all  must  be  done 
within  twenty  days  I  But,  my  Ibrds,  the  most  material  part  of  the 
act,  as  it  appears  to  me,  is  uiat  passage  of  it,  which  r^ards  the 
pramtmiref  being  incurred  by  any  *^let^  Now  the  meanins  of 
the  word  "let,"  I  understand  to  be,  a  hindrance,  a  delay:  a  "let** 
is  a  delay  or  hindrance  of  any  kind.  That  lettma  is  neces- 
sarily not  confined  (or  the  act  would  haye  been  probably,  in  those 
days,  a  dead  letter)  to  lets  and  hindrances  proceeding  imme- 
diately fix>m  the  court  of  Rome ;  but  your  lordsnips  will  nave  the 
kindness  to  attend  to  these  words :  "  or  else,  if  any  of  them,  or  any 
other  person  or  persons,  admit,  maintain,  allow,  obey*  do,  or  exe- 
cute any  censures,  excommunications,  interdictions,  inhibitions,  or 
any  other  process  or  act,  of  what  nature,  name,  or  quality  soever  it 
be,  to  the  contrary,  or  let  of  the  due  execution  of  this  act;  that 
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then  every  prior  and  pardcnlar  person  of  his  convent,  and  eveiy  Regina  v.  The 
dean  and  particular  person  of  the  chapter,  and  every  archbishop    '^^5!i2»'^ 
and  bishop^  and  all  other  persons,  so  offendine  and  doing  contrary  — °g"™7" 
to  this  act,  or  any  part  thereof,  and  their  aiaers,  counsellors,  and  ^^'  B>*'*>^ 
abettors,  shall  run-  into  the  dangers,  pains,  and  penalties  of  the  ''Vuinent. 
Estatute  of  the  Provision  and  PttemxaiireJ*    My  lords,  these  words 
are  the  most  comprehensive,  and  at  the  same  time  the  most  stringent, 
that  the  Englisn  language  can  produce.    The  act  forbids  any 
*'  process^  producing  a  let  (which  is  a  hindrance  or  delay).    Why^ 
my  lords,  is  not  the  process,  which,  it  is  maintained  by  the  other 
side,  ouffht  to  have  been  entered  into  and  proceeded  widi,  itself 
witUn  tnese  words  ?    Nay,  I  might  go  further,  and  say,  is  not  the 
very  citation  itself  within  these  woras,  when  they  come  to  be 
accurately  considered?    And  see  how  consistent  tnese  words  are 
with  the  earlier  part  of  the  act    The  earlier  part  of  the  act  enacts, 
that  the  election  shall  be  good  to  all  intents  and  effects : — that  **  their 
election  shall  stand  good  and  effectual  to  all  intents,''  are  the  precise 
words.     Your  lordships  know,  there  is  a  general  rule  and  principle 
of  law,  that  where  an  election  is  to  be  confirmed,  the  election  is 
never  considered  complete,  until  the  confirmation;  but  where,  upon 
the  election  being  made,  the  law  does  not  contemplate  there  will 
be  any  controversy,  or  anything   further  to    be  done,  there  a 
different  rule  applies.    In  the  election  of  a  member  of  parliament, 
it  is  not  in  contemplation  of  law,  as  a  matter  of  rule,  and  of 
regular  proceeding,  that  there  wiU  be  any  controversy  of  that 
election:    and    therefore,    upon    the  return,    upon  the   member 
taking  the  oath  and  his  seat,  all  is  done;  unless  there  is  a  new 
process  afterwards,  which,  if  it  takes  place,  brinss  the  election  into 
controversy.     But  not  so  in  those  cases,  in  wnich  there  is,  as  a 
matter  of  course,  and  as  a  regular  and  necessary  part  of  the  pro- 
ceeding, a  confirmation :  there  the  election  is  not  complete,  till  the 
confirmation  is  complete.     Now,  my  lords,  if  the  election  (where  the 
act  has  only  spoken  of  that  portion  of  it  which  is  made,  under  the 
Congi  JteHre  and  the  letters  missive,  by  the  dean  and  chapter,)  is  to 
stand  good  and  effectual  to  all  intents,  how  can  it,  by  any  possibility, 
happen,  that  any  thing  which  follows  can  be  more  than  a  matter 
of  torm?    Then  your  lordships  see  that,  applying  the  meaning 
of  the  last  section  to  this  strong  language  which  i  nave  just  read,  they 
both  stand  together  and  are  in  perfect  consistency :  if  the  election  is 
^good  and  effectual  to  all  intents,"  it  naturally  and  properly  follows, 
that  those,  who  recur  to  any  controversial  proceedings,  are  not 
merely  acting  contrary  to  the  election,  (for  tne  act  does  not  stop 
there,)  but  are  acting  either  '*  to  the  contrary,  or  let  of  due  execu* 
tion  of  the  act,**  are  doing  wrong:  they  are  punishable ;  and  that 
punishment  is  a  or<emt<mre. 

In  any  view,  therefore,  of  the  case,  my  lords,  the  confirmation  is  a 
form,  a  merely  ministerial  act ;  and  the  particular  subsidiaiy  forms 
with  which  it  is  accompanied,  and  by  which  it  is  accomplished, 
become  matters  of  no  moment  at  all.  My  lords,  it  has  been  stated  by 
my  learned  fnend.  Sir  Fitzrcy  KeUy^  when  he  obtained  this  rule,  that 
the  object  of  the  act  was  to  cut  off  the  connexion  with  the  Roman 
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see  (/).  My  lords,  properly  understood,  I  entirely  agree  with  that 
view.  But  my  learned  fnend,  Sir  Fitzroy  Kelly,  seemed  to  think, 
that  that  object  would  have  been  accomplished  in  the  reign  of 
Hen.  8,  by  making  it  illegal  to  obey  the  commands  of  the  court  of 
Borne,  when  they  came  direct  from  Bome,  or  to  make  any  applica- 
tion directly  to  Kome ;  that  is  to  say,  he  confined  the  operation  of 
the  act  to  destroying  any  immediate  and  open  connexion  between 
the  election  of  bisnops  and  the  court  of  Bome.  My  lords,  so  to  have 
confined  it  in  those  days,  would  have  been  to  make  it  nugatory,  and 
a  dead  letter.  Your  lordships  know,  as  a  matter  of  history,  that  this 
particular  act  is  chosen  by  chronologists,  and  fixed  upon,  as  the  epoch 
of  the  Beformation.  Tne  reformation  was  at  all  events  young,  if  it 
did  not  come  into  birth  at  that  moment.  My  lords,  at  that  time,  all 
the  exbting  bishops,  except  the  archbishop  of  Canterbury  (m),  were 
papists ;  even  the  archbishop  who  succeeded  Cardinal  Wolsey  only 
two  years  before,  Archbishop  Lee.  Your  lordships  will  find  that  the 
historian  of  the  reformation.  Bishop  Burnet,  in  various  parts  of  his 
great  work,  speaks  of  Archbishop  Lee  ;  and,  upon  more  than  one 
occasion,  represents  him  to  be  a  person,  after  his  elevation  to  the  see 
of  York,  who  was  feared  by  the  king,  as  a  person  secretly  ad- 
dicted to  the  Court  of  Bome,  and  secretly  a  partizan  of  the  see 
of  Bome.  My  lords,  it  was  necessary,  tncrefore,  in  the  then 
state  of  the  minds  of  men  in  the  church,  to  guard  against  that 
secret  predilection  operating  against  the  policy  of  the  crown,  as 
shown  Dy  this  act  of  parliament,  and  interfenng  with  the  elec-> 
tion  of  bishops ;  and  little  indeed  would  have  ueen  done,  even 
if  the  direct  interference  of  the  bishops  and  archbishops  had  been 
prevented  by  the  act,  if  persons  putting  themselves  into  the  posi- 
tion of  the  applicants  for  *  this  rule,  could  have  impedea  its 
operation.  An  honest  zeal,  in  favour  of  the  ancient  forms  and 
doctrines  of  religion,  would  probably  have  actuated  many  minds, 
and  would  have  suggested  the  steps  which  are  taken,  as  it  appears 
to  me,  with  some  similarity  of  feeling  and  predilection,  on  the 
present  occasion ;  and  therefore  all  the  avenues  to  interference  with 
the  power  and  right  of  the  crown  to  make  a  bishop,  ffor  that  is  the 
language  of  our  old  law)  in  all  its  stages  and  in  all  its  parts,  were 
to  be  guarded  by  this  act  of  parliament.  I  cannot  but  thmk,  having 
read  it  with  some  attention,  that  it  would  be  impossible,  even  in  the 

i)resent  day,  to  use  more  apt  terms  for  accomphshing  the  object ;  if, 
or  political  reasons,  it  was  not  deemed  advisable  to  sweep  away  all 
forms  and  ceremonies  at  once,  and,  instead  of  the  election  by  Conge 
delire  and  the  form  of  confirmation,  to  go  at  once  to  the  step  taken 
in  the  1st  of  £dw.  6,  and  to  make  the  nomination  of  bishops,  openly 
and  avowedly,  as  it  was  really  and  substantially,  the  act  of  the  crown. 
My  lords,  I  adverted  yesterday  (n)  to  the  curious  fact,  that  when 
Queen  Elizabeth  did  not  think  it  politic,  or  perhaps  safe,  to  revive 
the  act  of  Edward  6,  with  reffard  to  England,  she  felt  her  power 
strong  enough  in  Ireland  to  tfuce  that  course.  My  lords,  I  observe 
that  the  very  learned  editor  of  the  last  edition  of  BurrCs  Ecclesiastical 
Law,  my  learned  friend  Dr.  Phillimore,  takes  a  similar  view.     He 


(0  Supra^  p.  103. 


(/It)  Cranmer. 


(n)  Supra,  p.  197. 
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remarks  upon  it,  as  a  very  curious  feet,  but  one  thoroughly  borne  out  Rog'ma  ».  The 
by  the  history  of  the  times,  that  the  public  sentiment  in  Ireland    ^caSSy!^ 

against  the  encroachment  of  the  Pope  was  far  stronger  than  had  ever - 

prevailed  in  England,  and  much  more  unanimous ;  and  that  there  Mr.  Hili^ 
was  much  greater  power  in  the  crown  in  Ireland,  in  that  respect,  "'5«"®° 
than  in  the  reign  ot  Elizabeth  existed  in  England  (o).  df^rent 

My  lords,  I  am  now  to  consider  whether,  supposing  it  was^  the  system 
duty  of  the  vicar  seneral  to  receive  and  act  upon  the  opposition  adopted. 
that  was  about  to  be  made  to  the  confirmation  of  the  bishop  of  Mandamoa. 
Hereford,  a  mandamus  will  lie  to  this  court ;  whether  a  mandamus 
will  lie  by  the  present  parties ;   and  whether  it  will  lie  for  the  causes 
and  reasons  which  the  present  applicants  offer  to  the  court. 

My  lords,  will  a  mandamus  lie  at  all  ?    Here  is  a  matter  of  clear  The  present  a 
ecclesiastical  jurisdiction.    Here  is  a  matter  which,  on  the  part  of  JJ^^fy  ^cie- 
tbose  who  seelc  to  set  the  court  in  motion,  is  not  connected  with  any  siasticai.  cog- 
temporal  interest     Your  lordships  will  perceive  that  it  would  be  a  nixance, 
fellacious  test  to  try  the  riffht  oi  the  present  applicants  to  come  to 
this  court,  by  asking  wheuEer  the  bishop  would  have  no  right  to 
come  to  the  court,  because  the  bishoprick  is  a  temporal  as  well  as 
an  ecclesiastical  office.     The  bishoprick  confers  a  peerage.     The 
bishoprick  has  attached  to  it  revenues  and  other  temporal  rights  of 
vast  importance.     It  is  therefore  quite  clear,  whether  the  function 
of  the  archbishop,  at  the  confirmation,  is  a  mere  ministerial  function, 
as  we  maintain  it,  or  is  a  judicial  function,  as  it  has  been  stated  on 
the  other  side  to  be,  that  to  set  the  archbishop  in  motion,  supposing 
he  refuse  to  enter  upon  the  confirmation  at  all,  it  would  be  quite 
competent  for  the  bishop  to  come  to  this  court,  upon  the  same 
grounds  as  have  supported  applications  to  it  for  a  mandamus  against 
an  ecclesiastical  iuage  for  retusing  to  erant  probate  of  a  will.     But  I 
think  your  lordships  will  agree  with  the  doctrine  of  Lord  Holt,  in  a 
case  which,  I  believe,  was  adverted  to  by  my  learned  friend,  the 
Attorney  General,  of  the  Bishop  of  SL  DavuTs  v.  Lucy,  in  Lord 
Baymonds  Reports  (p).    The  rule  stated  by  that  learned  and  most  Bishop  of  8t 
eminent  person  is,  that  the  court  will  not  interfere  with  the  eccle-  p*^><l*»  »• 
siastical  courts,  when  they  are  dealing  with  spiritual  matters,  upon      ^^' 
grounds  which  are  confined  to  those  spiritual  matters.    That  is  the 
doctrine  which  he  lays  down*    My  lords,  my  learned  friend  has 
dealt  with  that,  and  therefore— 

Mr*  Justice  Pattbson*  There,  I  think,  the  parties  being  before 
the  Court,  the  bishop  complained  that  his  allegations  were  not 
received ;  and  he  applied  for  a  mandamus  to  compel  the  court  to 
receive  them  ? 

Mr.  HUL    Yes,  my  lord. 

Mr.  Justice  Patteson.  In  this  case,  the  objection  goes  further 
back.     They  did  not  allow  the  parties  to  appear  before  the  court 

Mr.  HUL  I  am  aware  it  does ;  but,  if  your  lordship  recollects, 
XtfOrd  Holt  does  not  decide  the  case  upon  that  distinction.  He 
decides  it  upon  the  principle,  not  that  the  court  was  exercising  a 

(p)  1  Burn.  E.  L.  415  mm.  (9tli  ed.  by  Dr.  Robert  Fhillimore). 
(j))  1  Ld.  Raym.  544;  mpra,  p.  150. 
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jurisdiction  with  which  it  was  vested,  bnt  that  it  was  a  matter  of 
ecclesiastical  and  spiritual  jurisdiction  purely. 

My  lordsy  the  question  remains  behind,  whether  these  parties  can 
apply  to  your  lordships  for  a  mandamus,  even  conceding,  for  the  sake 
of  aigument,  that  a  mandamus  would  lie  at  all.  Now,  my  lords, 
upon  what  ground  do  thev  appear?  Have  they  any  temporal 
interest,  or  any  interest  oi  any  kind  (using  the  term  with  the 
limitation  with  which  it  must  be  used  for  the  purpose),  which 
entitles  them  to  come  to  this  court  ?  My  lords,  it  is  said,  that  if 
the  bishop  is  elected,  he  becomes  a  spiritual  judge,  and  that  the 
applicants  are  incumbents  (some  or  one  of  them)  in  the  diocese  of 
Hereford,  and,  by  that  means,  obtain  an  interest  in  his  election. 
Not,  my  lords,  I  answer,  such  an  interest  as  the  law  contemplates,  to 

S^ive  a  title  to  come  into  this  court,  and  ask  for  a  mandamus;  and 
or  this  reason : — the  interest  which  these  two  gentlemen  have  is  aa 
interest  which  other  persons,  to  a  very  large  number,  have.  If  it  is 
founded  upon  the  circumstance  of  the  bishop  being  a  spiritual  judge, 
his  functions  are  not  confined,  and  his  jurisaiction  is  not  confined  to 
the  clei^gy.  It  is  as  a  spiritual  judge  that  he  interferes  with  wills; 
and  it  is  as  a  spiritual  juage  that  any  application  is  made  to  him  by 
a  layman  for  probate  of  a  will.  As  a  bishop,  he  has  the  licensing  of 
all  schoolmasters  within  his  diocese:  all  schoolmasters,  theretore, 
teaehers  of  grammar  schools,  are,  by  the  Act  of  Uniformity,  under 
his  jurisdiction,  with  reeard  to  the  exercise  of  their  profession  (q); 
and  they  would  have  the  same  right  as  these  gentlemen.  There 
would  be  the  clemy  and  schoolmasters,  with  special  interests;  and 
there  would  be  aU  the  world  with  interests,  as  regards  wills.  Your 
lordships  will  consider  that  there  is  one  very  large  and  important 
branch  of  the  diocese  of  Hereford,  and  everv  other  part  of  the 
country,  and  that  is  the  female  inhabitants.  The  bishop's  court  is 
the  peculi^  guardian  of  their  honour,  when  it  is  attacked  by  unwritten 
words  (r).  They,  therefore, have  an  interest  in  the  appointment  of  a 
bishop  as  a  spiritual  judge.  My  lords,  who  has  not  r  Is  any  body, 
therefore,  to  come  here  and  ask  for  a  mandamus?  That,  my  lorcis, 
is  contrary  to  all  the  rules  and  regulations  by  which  your  lordships 
have  been  governed.    Take  this  case :  the  mayor  of  a  borough  is  a 

i'ustice  of  the  peace:  even  under  the  Municipal  Corporation  Act  (s), 
le  remains  a  justice  of  the  peace.  The  mayor  is  elected  bv  certain 
persons,  in  a  certain  manner.  Would  your  lordships  allow  an^ 
mhabitant,  not  a  burgess  of  the  particular  borough  over  which  he  is 
mayor,  to  come  before  the  court,  and  interfere  in  his  election  by 
a  mandamus  ? 

Mr.  Justice  Coleridge.  I  think,  we  have  determined  that,  in  a 
case  firom  the  Oxford  circuit 

Mr.  Mtty    What  was  that  case,  may  I  ask  ? 

Mr.  Justice  Coleridge.  Merely  as  an  inhabitant,  I  think. 
Under  the  old  law,  the  inhabitant  was  admitted^  upon  ihe  express 
ground,  because  he  was  within  the  jurisdiction. 


(q)  18  k  14  Car.  2,  c.  4,  B.  11.  And 
iee2d£lix.  cl,  B.6. 


(r)  2  Gibs.  Cod.  1025. 
(«)  5  &  6  Wm.  4,  c.  76. 
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Lord  Denman.     I  th?bk  there  was  a  case  of  quo  warranto,  at  this  Regina  v.  The 
very  city  of  Hereford ;  in  which  this  objection  was  taken,  and  held   ^^^^^^  °^ 

not  lo  apply.     I  believe,  the  quo  warranto  was  refused   on  some  - 

other  ground.  Mr.  HUrt 

Mr.  Justice  Coleridge.     On  the  ground  of  the  conduct  of  the  ""ff^*™^*- 
party,  I  think. 

Mr.  HilL  I  think,  your  lordships  would  find,  on  some  very 
different  interest  from  that  which  says  that  a  man  has  a  right  to  a 
good  judge. 

Mr.  Justice  Colbiodoe.  Is  this  a  point  which  it  is  necessary  to 
argue?  There  is  no  doubt  that  a  bishop  is  a  judge  of  temporal 
interests,  as  well  as  a  spiritual  judge  of  their  doctrines. 

Mr.  HilL    In  the  first  place,  that  ground  would  be  qtiia  timet  * 

But,  in  the  next  place,  I  apprehend,  the  question  is,  whether  the 
interest  is  not  so  wide,  andreferrible  to  such  an  immense  number  of 
persons,  that  the  application  might  come  from  everybody.  Your 
lordships  know,  that  if  a  yard  of  my  land  is  to  be  taken  from  me,  for 
the  purposes  of  a  railway,  or  any  other  public  object,  I  have  a  right 
to  oppose  the  bill.  But  if  an  equal  amount  of  property  is  to  be 
taken  from  me,  in  the  shape  of  a  tax,  I  have  no  right  to  oppose  the 
bill.  It  is  not  the  amount  of  pecuniary  interest,  but  the  circum-* 
stance  of  its  belonging  to  a  small  and  well  defined  body  of  persons, 
that  determines  the  question.  Our  most  important  and  our  dearest 
interests  are  necessarily,  by  the  parliament,  disposed  of,  without  the 
intervention  of  private  individuals,  or  private  advocacy.  I  am  much 
more  interested,  perhaps,  in  the  state  of  the  criminal  law  (every 
man  is),  than  whether  I  shall  lose  a  very  small  portion  of  my 
property  by  a  private  bill.  Who  is  there  amongst  us,  who  would 
not  feel  infinitely  greater  reluctance  to  see  any  important  change  in 
the  law  of  treason,  for  instance, — 

Lord  Denman.  I  beg  your  pardon.  I  find  this,  in  the  case  of  Rex  ».  Ptity. 
the  King  v.  Parry y  in  6  Adolphus  and  EJMs^  810.  ^'On  motion  for 
a  quo  warranto  information  against  a  town  councillor,  founded  on  a 
defect  in  the  burgess  roll,  it  is  not  a  valid  objection  to  the  relator, 
that  he  is  not  a  burgess :  his  interest  is  sufficient  if  he  be  subject  to 
the  government  of  the  councillors  as  an  inhabitant." 

The  Attorney  CreneraL     A  quo  warranto. 

Lord  Denman.  Yet,  as  to  the  interest  of  the  party,  it  is  the 
same. 

Mr.  HilL  The  rules  regarding  quo  warrantos  are  somewhat 
different  from  those  with  regard  to  a  mandamus.  I  was  confining 
myself  to  the  question  of  mandamus. 

Mr.  Justice  Colebidge.  But,  upon  that,  the  construction  would 
be,  if  the  office  was  fiill,  a  quo  warranto  would  lie ;  and,  if  not  full,  a 
mandamus.     The  same  rule  will  apply  to  both  cases. 

The  Attorney  GeneraL  I  apprehend,  not  upon  a  stranger  moving 
for  a  mandamus  for  an  office. 

Mr.  Justice  Colebidge.  Not  a  stranger.  It  is  begging  the 
whole  question,  if  you  say,  he  has  no  interest  at  all.  The  question 
is,  the  amount  of  interest 

Mr.  HilL  Your  lordships  have  thrown  out  the  question,  whether 
the  power  of  a  spiritual  judge  would  interfere  with  incumbency. 

p  2 
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My  lords,  that  power,  if  it  be  exercised  hi  all,  must  be  excrciserl 
over  a  very  great  number  of  persons.  And  I  am  at  a  loss  to  see, 
how  it  differs  from  the  power,  as  to  property  which  is  disposed  of 
by  will  The  two  questions,  with  great  submission  to  your  lord- 
ships, seem  to  me  to  rest  upon  the  same  principle. 

but,  my  lords,  let  me  now  call  your  lordships*  attention  to  what 
it  is  that  the  applicants  seek  to  uive  to  the  archbishop,  if  they  shall 
be  admitted  to  uree  anything.     1^  lords,  by  the  affioavit  1  find  the 
grounds  of  opposition  set  form:  ^*  And  both  these  deponents  fiirther 
say,  that  the  opposition,  so  intended  to  be  made  to  the  then  present 
confirmation  of  the  election  of  the  said  Dr.  Renn  Dickson  Hampdea 
to  the  bishoprick  of  Hereford,  was  founded  upon  two  books  written, 
printed,  ana  published  by  him;  the  avowea  purport  or  object  of 
the  first  of  the  said  two  books  being  to  illustrate  the  injurious  effects 
of  dogmatism  in  theology ;  and  in  hoth  books,  in  illustration  of  the 
(supposed)  effect  of  dogmatism  in  theology,  it  is  well  known,  or 
justly  suspected,  that,  whether  so  by  him  intended  or  not,  he  hath, 
in  fact,  spoken  or  declared  in  the  manifest  derogation  or  depraving 
of  many  things  in  the  Book  of  Common  Prayer,  and  hath  main- 
tained or  affirmed  divers  doctrines  repugnant,  or  at  least  contrary  to 
the  Thirty-nine  Articles  of  the  Church  of  England,  especially  those, 
or  most,  or  many  of  them,  particularly  concerning  faith  and  doc- 
trine.    And  these  deponents  further  say,  that  expressly  by  reason  of 
or  with  reference  to  such  two  books  aforesaid,  he  the  saia  Dr.  Renn 
Dickson  Hampden,  (then  recently  appointed  Rejrius  Professor  of 
Divinity  in  the  University  of  Oxford,)  m  the  year  of  our  Lord,  1836, 
incurred  the  solemn  censure  of  that  university,  and  which  censure 
(the  said  Doctor  R.  D.  Hampden  neither  then  nor  since  having,  ia 
any  manner,  explained  or  renounced  or  retracted  those  parts  of  his 
teaching  which  nave  led  to  his  being  so  jusdy  suspected  as  aforesaid) 
was  in  effect  re-affirmed  by  the  said  university,  in  the  year  of  our 
Lord,  1842.    And  these  deponents  further  say,  that  articles,  alleging 
and  setting  up  unsoundness  of  doctrine  and  teaching  by  the  said 
Dr.  R.  D.  Hampden,  had  been  prepared  and  signra  by  certaia 
learned  civilians,  ready  to  be  given  m  as  aforesaid,  had  the  said 
parties  been  permitted  to  appear,  and  which  these  deponents  arc 
advised  and  believed  to  present  and  contain  sufficient  ground  of 
opposition  to  the  confirmation  of  the  said  Dr.  R.  D.  Hampden**  {ty 
Your  lordships  will  perceive,  from  first  to  last,  so  far  as  the  looseness 
and  uncertainty  of  the  allegations  in  the  affidavit  will  permit  your 
lordships  to  see  what  the  matter  complained  of  is, — an  uncertainty^ 
upon  which  I  shall  have  to  make  one  or  two  observations  to  the 
court, — ^your  lordships  see,  the  general  scope  of  this  matter  is,  that 
it  was  intended  to  found  the  opposition  to  the  confirmation  of  Dr. 
Hampden  upon  some  points  ot  doctrine.     My  lords,  it  is  certainly 
worthy  of  remark,   that  in  none  of  the  books  which  have  been 
brought  before  your  lordships,  on  the  subject  of  confirmation,  (be- 
cause they  have  reference  to  what  took  place  in  Romish  times,)  has 
unsoundness  of  doctrine  been  mentioned  among  the  circumstances 
or  facts  which  would  furnish  a  ground  of  objection.     My  lords,  this 
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is  not  very  diflScuIt  to  account  for.     Unsoundness  of  doctrine,  and  Regina  v.  The 
depravation  or  derogation  of  the  rituals  of  the  Romish  faith, — any  '^^^^"^P  °^ 

denial,  or  any  expression  of  a  doubt  of  the  soundness  of  the  doc- ^  "^' 

trines  or  articles  of  that  faith, — would  have  been  heresy ;  would  have  Mr.  Hiirs 
been  a  capital  offence ;  would  have  been  a  matter  not  to  be  inouired  *rs"™ent 
of  incidentally,  at  an  examination  of  this  kind :  and  1  should  no  *  recoffnised 
more  expect,  in  Romish  times,  to  find  such  an  examination  goins  ^^jtton  at 
forward,  than   I  should,  now,  to  find  an  examination  instituteo,  anytime. 
whether  any  gentleman  elected  a  bishop  had  committed  murder. 

And,  my  lords,  this  leads  roe  to  one  point  of  objection  to  this  q^^  bbbop 
mandamus,  which,  it  appears  to  me,  your  lordships  will  consider  of  elect  no  party 
great  importance.     Your  lordships  will  find,  firom  the  formal  pro-  to  the  inquiry. 
ceeding,  that  the  bishop  is  not  a  party  to  this  inauiry.     Is  there,  my 
lords,  an  instance  to  be  found,  in  the  many  applications,  for  the  last 
two  centuries,  that  have  been  made  in  this  court  for  a  writ  of 
mandamus,  in   which  a  mandamus  was  granted  to  inquire   into 
criminating  matter,  where  the  party,  supposed  to  be  guilty  of  the 
offence,  was  not  a  party  to  the  inquiry  ?    My  lords,  it  seems  to  mc 
to  be  contrary  to  the  first  principle  oi  justice,  that  it  should  be  so. 

Mr.  Justice  Coleridqe.  Is  not  a  coroner's  inquest  an  instance  ? 
I  apprehend  it  may  end  in  a  crimination,  charging  a  man  with 
muraer;  and  yet,  he  is  no  party. 

Mr.  Hill.     That  is  an  inquir}'. 

Mr.  Justice  Coleridoe.    I  thought  you  said,  no  case  of  inquiry. 

Mr.  HiU,    No  case  of  inquiry,  leading  to  a  judgment 

Mr.  Justice  Coleridoe.     This  would  lead  to  no  judgment 

Mr.  HiH  Supposing  it  would  lead  to  a  judgment  that  the  con- 
firmation should  be  refused ;  that  is  a  judgment  Your  lordship 
sees,  supposing  this  to  be  a  judicial  matter,  it  must  lead  to  a 
judgment  on  the  one  side  or  the  other;  which  may  be  subject  to 
appeal,  it  is  true;  but  it  is  a  final  and  complete  judgment:  it  is, 
that  the  bishop  be  confirmed,  or  that  he  be  not  confirmed ;  that  the 
election  is  good,  or  that  it  is  not  good.  That  is  not  to  put  the 
matter  into  a  train  of  inquiry.  It  may  be  there  is  an  appeal — I  do 
not  know  that  there  is — it  may  be  that  there  is  an  appeal ;  but  the 
circumstance  of  there  being  an  appeal,  by  writ  of  error,  or  in  any 
other  manner,  does  not  affect  the  finality  of  the  judgment,  in  the  eye 
of  the  law.  There  is  an  appeal  after  a  conviction  for  a  misdemeanor, 
by  a  writ  of  error;  but  the  judgment  is  a  final  judgment;  as  here 
it  would  be  a  final  judgment  it  would  not  be  like  an  inquest  of 
office,  which  is  for  the  purpose  of  putting  a  matter  into  a  train  of 
inquiry.  A  coroner's  inquest  is,  in  effect,  no  more  a  judgment, 
thim  a  bill  of  indictment,  found  by  the  grand  jury,  is  a  judgment 
that  the  prisoner  is  guilty.  The  inquest  of  a  coroner  can  be  treated 
as  a  bill  of  indictment,  and  submitted  to  a  common  jury.  I  think, 
therefore,  your  lordships  will  find,  upon  consideration,  that  there  is 
no  analogy  in  our  law,  and  I  should  be  very  much  surprised  if  there 
were,  for  a  proceeding  of  this  kind :  because  it  does  not  depend  upon 
positive  law,  but  upon  natural  justice;  it  is  not  to  be  found  in  the 
law  of  any  civilized  country,  tnat  there  should  be  the  means  of 
making  an  examination,  wliich  is  to  affect  most  seriously  the 
interests  of  a  person,  to  which  that  person  himself  is  not  a  party. 
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And,  my  lords,  to  do  justice  to  the  proceedings  before  the 
Reformation,  I  find  no  hint,  no  footstep,  of  such  an  examination  as 
this;  no  trace  of  any  inquiry  which  is  for  the  purpose  of  criminating 
the  newly  elected  bishop.  And  it  is  not  that  ne  commits  an  offence, 
by  what  is  supposed  to  be  done  here,  unless  he  afterwards  aspires  to 
be  a  bishop;  for  it  is  no  offence  so  long  as  he  does  not  aspire  to  be 
a  bishop.  Such,  surely,  is  not  the  state  of  things.  If,  by  loose 
charges,  it  is  meant  to  say,  that  Dr.  Hampden  has  violated  the  act 
of  Edward  6  (ti ),  by  derogation  or  depraving  of  the  Book  of  Common 
Prayer,  why,  my  lords,  the  act  applies  to  all  men:  it  applies  to 
clergymen  emphatically,  because  the  punishment  on  them  is  greater 
than  upon  laymen ;  but,  in  the  2nd  section,  it  applies  to  la^en 
also.  Again,  my  lords,  in  advocating  and  writing  that  which  is 
contrary  to  the  Thirt}'-nine  Articles,  there  is  an  ecclesiastical 
offence ;  not  merely  in  a  bishop,  or  in  any  one  who  is  a  candidate  for 
a  bishoprick,  or  elected  to  a  bishoprick;  but  in  all  ecclesiastical 
persons  whatever. 

My  lords,  even  if  the  person  complained  of  is  made  a  party  to  the 
inquiry,  your  lordships  are  very  careful  never-  to  interfere  in  a 
summaiT  manner,  where  it  is  incidental  to  some  other  jurisdiction, 
where  there  is  a  precise  and  clear  and  obvious  and  straightforward 
mode  of  making  the  inquiry,  and  a  form  prescribed  by  law.  How 
often  have  your  lordships  said,  in  this  court,  where  there  has  been 
an  application  against  an  attorney,  as  an  officer  of  the  court,  if  it  was 
in  respect  of  matter  which  might  be  made  the  subject  of  prosecution, 
'^Prosecute:  obtain  a  conviction;  and  then  come  here,  and  we  will 
deal  with  that  conviction.*'  But,  my  lords,  that  is  a  very  much 
weaker  case  than  this ;  because,  in  that  case,  your  lordships  make 
the  party  to  the  chai]ge  a  party  to  the  inquiry :  here,  there  is  no 
such  thing. 

Again,  my  lords,  your  lordships  always  act  upon  this  rule,  that  a 
party  coming  for  a  mandamus,  applying  as  he  does  to  the  discretion 
of  the  court,  and  not  suins  out  a  writ  of  right,  must  show  that,  if  the 
mandamus  go,  there  is  a  fair  probability  that  some  effectual  step  can 
be  taken.  If  it  is  a  matter  of  title,  he  must  set  forth  his  title.  If  it 
be  a  title  that  he  wishes  to  establish  and  to  protect  by  the  mandamus, 
he  must  set  it  forth,  so  that  your  lordships  may  see  that  it  is  not  a 
nugatory  application  that  is  about  to  be  made.  Or,  my  lords,  even 
supposing  that  the  court  can  take  cognizance,  that  is,  supposing  that  it 
be  a  court  which  can  take  comizance  of  errors  of  doctrine,  what  do 
your  lordships  find  in  this  affidavit,  to  show  that  there  is  a  matter  to  be 
presented  to  the  archbishop  upon  the  subject,  which  any  one  even  of 
the  applicants  has  pledged  himself  is  matter  of  crimination  against 
the  bisnop  elect  ?  Will  your  lordships  again  look  at  the  mode  in 
which  this  affidavit  is  (&awn.  It  is  said,  that  the  opposition  in- 
tended to  be  made  to  the  confirmation  and  election  '^was  founded 
upon  two  books  written,  printed,  and  published  by  him :  the  avowed 
purport  or  object  of  the  nrst  of  the  said  two  books  being  to  illustrate 
the  injurious  effects  of  dogmatism  in  theology;  and  in  both  books,  in 


(ti)  2  &  3  Edw.  6,  c.  1.  ^  For  uniformitj  of  service  and  administration  of  the 
sacraments  throughout  the  realm." 
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illustration  of.  the  (supposed)  effects  of  dogmatism  in  theolopry,  it  is  Regina  «.  The 
well  known,  or  justly  suspected"—  And  that  ^^  justly  suspected''  over-    ^^J|^J^°P  ®^ 

rides  the  whole.     In  the  first  part  of  the  p)assage,  it  is  said,  that  he   *°  ^  ^^^' 

published  two  books,  the  object  or  purport  of  one  of  which  was  to  ^i*-  Hill's 
illustrate  the  effects  of  dogmatism  iu  theology :  that  is  the  object  of  "6"™*"*- 
the  first:  the  object  of  the  second  is  not  mentioned.  My  lords,  is  there 
any  harm  in  publishing  a  book  to  show  the  injurious  effect  of  dogma- 
tism in  theology  ?  I  suppose  it  will  be  admitted  that  Dr.  Johnson  was  Dogmatism  in 
as  good  and  as  high  a  cnurchman  as  ever  existed;  but  Dr.  Johnson  did  theology. 
not  seem  to  think  there  was  any  harm  in  attacking  dogmatism,  which 
be  defines  thus:  '^Dogmatist     A  magisterial  teacher;   a 'positive  Dr.  Johnson. 
asserter ;  a  bold  advancer  of  principles."  Then  he  gives  an  instance, 
selected  by  himself  fi'om  a  most  eminent  writer.  Dr.  Watts,  showing 
the  evils  of  dogmatism :  **  A  dogmatist  in  religion  is  not  a  great  way 
off  from  a  bigot,  and  is  in  high  danger  of  growing  up  to  be  a 
bloody  persecutor."    This  gentkman  has  written  a  book,  to  show 
the  injurious  effects  of  dosmatism  in  theology.     Every  other  part  of 
the  aspersion,  (for  I  can  call  it  by  no  other  name:  it  is  not  an  allega- 
tion ;   it  is  not  a  charge ;   it  has  nothing  manlv  or  definite  about  it,) 
every  other  portion  of  it  is  overridden  by  these  words,  ^^  or  justly 
suspected.^    Will  vour  lordships  issue  a  mandamus  for  the  purpose 
of  raising  a  painful  discussion  on  such  matters  here?    Those  who 
ask  for  a  mandamus  themselves  will  not  pledge  their  belief  that  the 
matter  of  objection  really  exists:    but  they  only  say  ix,  \9  justly 
suspected.     And  then,  my  lords,  they  speak  of  those  works  as  having 
for  their  object  to  show  the  disadvantages  and  evils  of  dogmatism  in 
theology.    My  lords,  the  works,  which  are  not  before  the  court,  may 
have  other  objects.     It,  perhaps,  would  not  be  unjust  to  describe  the 
Decline  and  Fall  as  a  book,  the  object  of  which  was  to  undermine  the 
Christian  religion ;  but  we  all  know,  that  it  had  many  other  and  far 
better  objects.   So,  these  books,  treating  pardy  upon  dogmatism  in 
theolo^,  might  very  naturally  lead  the  learned  writer  to  consider 
the   effects  of  dogmatism   in  other  matters;   in  politics,   for  in- 
stance ;  and  when  you  find  that  there  has  been  a  censure  by  this  Unif ersity 
learned  university,  and  that  even  the  subject  upon  which  that  censure  ^'^  ^^ 
is  supposed  to  have  passed  is  not  stated,  I  am  naturally  led,  by  5J^«^*™P^®°' 
reading  history,  to  contemplate  the  possibility  of  the  censure  being  opM)ution° 
upon  some  matter  unconnected  with  religion,  but  very  nearly  con-  influenced  by 
nected  with  politics.     Supposing  that  Dr.  Hampden  had  found  that  v^^^^  soo- 
the dogma  was  dogmatically  insisted  upon,  of  ^  ^^  ^^ 

^  The  right  diyine  of  kings  to  govern  wrong,** 

it  would  not  be  the  first  time  that  such  a  doctrine  was  found  fisishiona- 
ble,  in  the  University  of  Oxford,  though  coupled  with 

^  Th*  enormous  faith  of  manj  made  for  one.** 

He  might  have  had  it  for  an  object  to  show,  that  such  matter  was 
not  altogether  that  which  ought  to  be  treated  of  after  the  manner 
of  dogmatists.  But  what  is  tms  censure?  Nothing  can  turn  upon 
it:  it  is  not  before  you;  nor  do  the  gendemen,  who  made  the 
application  for  this  rule,  affect  to  say,  that  they  are  the  agents 
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Regina  o.  The  of  the  university^  for  the  purpose  of  calling  on  the  archbishop  to 
^CantCTb^r^'^  act  upon  this  censure.  They  are  strangers  to  it  themselves.     It 
—       "I^  is  not  matter  which  can  properly  be  brought  before  your  lordships; 
Mr.  Hni*8         and,  I  apprehend,  it  furnishes  no  possible  assistance  to  their  case. 
argument.         Now,  mv  iords,  that  is  the  only  charge ;  and  that  charge  is  qualified, 
as  regards  the  contrariety  to  the  Book  of  Conftnon  Prayer,  by 
Looseness  of     this  Statement,  "  that,  whether  so  by  him,  [Dr.  Hampden]  intended 
a^ahwrS"       ^^  °°'»  ^®  hAth^  in  fact,  spoken  or  declared  in  the  manifest  de- 
mmpden. '       rogation  or  depraving  of  many  things  in  the  Book  of  Common 
Prayer,"  in  those  books.    If  it  is  meant  to  be  said,  that  what  has 
fallen  from  Dr.  Hampden  is  unintentional,  why  then  surely,  that 
cannot  be  made  matter  of  change.    But  my  complaint  is,  that  all 
the  allegations  are  so  loose,  both  in  conception  and  expression,  that 
it  is  impossible  for  your  lordships  to  see  that  the  persons  making 
them  are  pledged  to  any  thing.    They  go  on  to  state,  that  these 
chaiges  were  reduced  into  articles  by  learned  civilians,  who  have 
siffned  them;  but  they  do  not  bring  those  articles  before  the  court. 
They  leave  the  court  to  pick  its  way  through  the  diflScuIty  of  this 
shadowy,  dreamy  statement,  which  I  have  read. 
^^*^"^  I  apprehend,  therefore,  that  if  the  matter  stood  here,  your  lord- 

wUhthe'roo^  ships  would  sce  that  the  accusing  parties  had  not  brought  them- 
selves within  any  of  the  rules  which  have  been  established.    Man- 
damus is  not  a  writ  of  right:   it  has  been  held,   and   is   now 
settled,  to  be  a  writ  of  discretion ;  and  that  doctrine  was  distinctly 
Rex  V.  Com-     laid  down,  in  the  case  of  TTie  King  v.  Tlie  Commissioners  of  Excise 
KxctT"  ""^     (2  ^^™^  Reports,  385),  by  Mr.  Justice  Ashhurst ;  and  it  has  been 
adopted  and  acted  upon  by  the  Court  of  Queen*s  Bench,  in  several 
cases,  when  presided  over  by  Lord  EUenborough  and  by  Lord  Ten- 
Rex  V,  Pad-      terden.     In  the  case  of  TTie  King  v.  The  Paddington  vestry  (to),  your 
Veftry"  lordships  will  find  that,  upon  an  act  of  parliament  being  brought 

under  the  consideration  of  the  court,  upon  which  it  was  urged 
that  a  mandamus  would  lie  to  tlie  vestry  to  take  steps  towards 
.  repairing  the  roads,  the  court  was  of  opinion  that  public  interest,  and 
the  public  justice  of  the  case,  would  not  be  promoted  by  issuing  the 
mandamus  :  and  these  words  fell  firom  Lord  Tenterden :  ^^  That  the 
court  has  the  power  of  considering  whether  justice  be  best  advanced 
by  directing  a  mandamus  to  issue,  or  by  forbearine  to  do  so,  has  been 
settled  by  many  cases.  It  was  laid  down  by  Mr  Justice  Ashliurst  in 
The  King  v.  The  Commissioners  of  Excise^  that  such  an  application  is 
an  application  to  the  discretion  of  the  court.  The  same  rule  was 
acted  upon  in  J%e  King  v.  The  Justices  of  Lancashire  (x)y  and  in 
The  Kino  v.  TTie  Justices  of  Buckinghamshire  (y ).  We  are  of  opinion 
that,  under  the  particular  circumstances  of  this  case,  justice  will  be 
best  administered  by  forbearing  at  present  to  issue  this  writ."  In  the 
former  part  of  the  judgment,  he  intimated  that,  at  a  future  time,  it 
might,  at  the  discretion  of  the  court,  be  proper  to  issue  the  writ. 
That  case  is  in  9  Bamewall  and  CressweU;  and  the  judgment  of  Lord 
Tenterden  begins  at  page  460. 

Mr.  Justice  Colebidqe.     That  is  the  case  of  the  Paddington 
vestry  ? 

(w)  9  B.  &  C.  456.  (x)  12  East,  S36.  (y)  I  B.  &  C.  489. 
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Mr.  HiU.    Yes,  my  loicL    My  lords,  there  are  many  other  cases  Regina  v.  The 
upon  this  point :  there  is  one  m  1  Term  Reports,  p.  397  {z) ;  and    Arehbbhop  of 
another  at  p.  423  (a).     Then  y<mr  lordships  will  find  others  in     ^'^^^^^' 
15  Viner's  Abridgement,  under  the  head  "Manchmus^CZ),  p.  216 ;  and  Mr.  Hill's 
also  at  (H  3),  p.  204.   There,  a  curious  case  is  given,  which  is  copied  *^fif"™">^ 
from  Janes, — translated  and  copied  verbatim ;  and  that  was,  upon  a  5^che»ter^°'* 
custom,  in  a  cathedral,  to  elect,  when  the  prebends  vrere  all  full,  a  Rex  v.  Mayor, 
peiBon  who  was  to  succeed  upon  the  next  avoidance,  and  who  was  &c.  of  London, 
there  elected,  before  the  avoidance  took  place,  to  be  ready  to  take  Vin.  Abr. 
possession  of  the  next  vacant  prebend,  the  moment  the  vacancy  did  Owene. 
occur.     Upon  such  an  election  having  been  made,  and  upon  the-  ^***°°°''' 
avoidance  occurring,  the  person  so  elected  was  refused  admittance. 
He  applied  for  a  mandamus;  and  the  court  refused,  stating  that  they 
thought  the  custom  a  ridiculous  custom.   Yet,  by  being  a  ridiculous 
custom,  it  would  not  be  void ;  but,  in  the  discretion  of  the  court, 
they  thought  it  was  not  a  custom  which  called  upon  them  to  give 
this  particular  kind  of  remedy,  to  which  the  party  had  no  claim  as  of 
right,  being  a  prerc^tive  writ,  to  be  issued  or  not  at  the  discretion 
of  the  court,  having  regard  to  all  the  circumstances  of  the  case  (6).  An  abuse  of 
Now,  my  lords,  having  regard  to  all  the  circumstances  of  this  case,  ^®  coort*« 
are  your  lordships  of  opinion  that  any  good  interest  would  be  mnTa^man- 
advanced  by  granting  this  writ?    Is  it  not  almost  conceded  that,  damns  in  the 
whatever  may  take  place  under  the  writ,  the  confirmation   here  P^^^^ntcase. 
cannot  be  got  rid  of;  or,  if  it  could,  that  the  election  cannot  be 
got  rid  of?    But  even  supposing  the  confirmation  could  be  avoided.  The  incon- 
what  would  be   the  consequence?    Is  the  bishoprick   to  remain  ^®°*f??®^* 
vacant  during  the  Ufe  of  Dr.   Hampden?    Is  it  possible  to  cet  ''^"Wleadto. 
over  these  words  in  the  act  of  parliament,  that  the  election,  by  Uie 
Conffe  d'elire,  shall  be  of  Dr.  Hampden  and  shall  not  be  of  any  other 
person,  and  that  such  election,  when  so  made,  shall  be  good  and 
effectual  to  all  intents  and  purposes  ?  Why,  my  lords,  if  these  words, 
the  strongest  that  our  language  presents,  cannot  be  got  rid  of,  what 
would  be  the  utility  of  attempting  to  disturb  this  confirmation  ? 
My  lords,  I  am  putting  the  case  too  low :  what  would  not  be  the 
mischief,  if  you  could  by  possibility  put  the  crown,  and  the  bishop 
elect,  aud  the  bishoprick  itself,  into  a  position  in  which  there  could 
be  no  valid  appointment  during  the  life  of  Dr.  Hampden  ?    My 
lords,  I  do  think  your  lordships  will  be  of  opinion,  that,  so  fiur  from 
advancing  the  justice  of  the  case,  so  far  firom  doing  any  thing 
which  would  be  serviceable  to  the  community,  a  mat  and  notable 
injury  would  be  inflicted  upon  it,  by  taking  such  a  step  as  your 
lordships  are  now  asked  to  take.     My  lords,  it  is  a  first  principle, 
in  the  granting  of  a  mandamus,  that  your  lordships  should!  see  that, 
whenever  such  a  step  is  taken,  something  effectual,  useful,  and  valid 
according  to  law,  and  according  to  justice,  shall  be  accomplished. 
Is  it  pretended  that,  if  this  conhrmation  could  be  avoided,  it  would 
become  the  duty  of  the  crown  to  issue  a  Conge  d'elire,  with  fresh 
letters  missive,  containing  the  name  of  some  other  person  ?  Can  your 

(z)  The  King  v.  The   Bishop  of     Aldermen  of  London. 
Chester.  (p)  Owen  v,  Stainbow,  Jon.  (Sir 

(a)  The  King  v.  The  Mayor  and      T.)  199. 
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Regina  9.  The  lordships  for  a  moment  imagine  a  more  direct  interference  with  the 

An^bishopof  prerogative  of  the  crown,  and  the  provisions  of  the  act  of  parliament, 

— wa  er  ary.  ^^^^  ^^^^^  ^  consequence  as  that?    If  not,  then,  as  all  must  be 

Mr.  Hiirs  nugatory,  or  worse  than  nugatory,  your  lordships  would  not  take 

argument.  ^  ^^^  ^^^  ^£  ^  proceeding,  in  wmch  the  last  must  be  of  that 

description. 
The  miMhief         g^^  there  are  other  grounds,  my  Icnrds,  on  which  the  cases  show 
byTomcnting  **  ^^^  ^^e  court  Is  justified,  before  it  grants  a  mandamus, — at  all  events, 
a  spirit  of  COD-   where  there  is  no  pecuUar  and  well-defined  interest  on  the  part  of 
trovmy.  those  seeking  it, — m  considering  the  public  convenience  upon  the 

matter.  Now,  do  your  lordships,  does  any  man  who  justly  values 
the  establishment  of  the  Church  of  England,  desire  to  see  con- 
troversies upon  minute  points  of  doctrine  urged,  upon  the  election  of 
a  bishop ;  when  your  lordships  know  it  has  been  so  truly  said,  that 
even  the  simplest  proposition  in  EucJids  Elements^  demonstrable  as 
it  apparently  is  to  the  perfect  satis&ction  of  all  men,  would  become 
a  matter  of  controversy,  if  the  determination  of  the  question,  on  the 
one  side  or  the  other,  were  mingled  up  with  the  passions  and 
interests  of  mankind  ?  Will  your  lordships  have  these  questions  of 
doctrine,  which,  when  they  are  discussed  at  all,  ought  to  be  discussed 
in  soberness,  and  only  by  men  of  learning  and  of  disciplined  minds, 
brought  into  controversy  in  Bow  Church,  before  the  multitude?  Is 
it  not  dangerous  to  infect  the  multitude  in  this  country,  or  in  any 
other,  witn  the  itch  of  controversy?  Have  we  not  known,  in 
history,  the  monstrous  effects  of  a  disposition  in  the  populace  to 
discuss  all  points  of  doctrine  and  of  church  government  ?  Your  lord- 
ships will  remember,  there  was  a  time  when  that  disposition  did 
not  end  (as  it  never  does,  when  controversy  becomes  popular)  with 
abstract  matters,  but  extended,  as  it  naturally  and  inevitably  would, 
to  the  question  of  the  existence  of  the  very  institution  now  under 
consideration,  and  ended  in  the  temporary  destruction  of  that  in- 
stitution. That  was  a  time  when  we  have  only  to  read  the  descrip- 
tion of  our  great  satirist,  to  see  that  all  mankmd  were  imbued  with 
these  doubts,  and  difficulties,  and  niceties,  which  at  present  occupy 
the  minds  of  a  few,  and  fortunately  of  only  a  few.  I  speak  of  tne 
time  when 


"  The  oyster-women  locked  their  fish  up, 
**  And  trudged  away  to  cry,  No  bishop. 


I  do  not  know  that  similar  causes  may  not  produce,  at  all  times, 
similar  effecta  Nor  will  your  lordships  forget  that,  eVen  if  these 
matters  were  confined  to  the  clergy,  ill  consequences  would  be  pro- 
duced by  bringing  them  into  contact  with  the  passions  and  the 
interests  of  mankmd.  Let  not  doctrines  be  discussed  upon  the 
question,  whether  a  particular  individual  shall  be  elevated  to  a 
peerage,  an  ecclesiastical  princedom.  Depend  upon  it,  they  never, 
under  such  circumstances,  will  be  discussed  with  temper,  and  dis- 
cretion, and  simplicity  of  mind,  without  which  such  a  discussion  can 
never  be  useful.  And  I  hope  and  trust,  that  the  minds  of  the  clergy 
of  England  will  not  be  called  away  from  that  great  and  noble  object 
to  which  they  have  so  admirably  addressed  their  labours  at  the 
present  time,  the  education  of  the  people.     They  have  seen,  as  your 
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lordships  have  seen,  that  crimes,  by  many  supposed  still  to  increase,  Rflgiaa  *.  The 
are  hj  all  admitted  not  to  have  been  effectually  checked  by  any    -^l^WAopof 
extension  of  our  police,  by  any  amelioration  of  our  criminal  law,  by   —       '°^' 
any  improvement  in  the  discipline  of  our  prisons.     My  lords,  we  ^'  ^^^^^ 
must  look  to  the  labours  of  our  clei]gy :  we  must  look  with  hope,  "^""•" 
as  I  do,  not  only  to  their  public  services,  but  to  their  private  minis- 
trations.   I  speak  with  some  zeal,  and  with  some  confidence,  upon 
this  point,  because  I  happen  to  have  under  my  own  personal  obser- 
vation evidence  of  the  labours  of  the  clergy  in  this  ffood  cause.  Let 
not  their  minds  be  distracted:  look  to  the  value  of  their  teaching; 
of  their  superintendence  of  schools;  of  their  founding  of  schools ; 
of  their  pastoral  visits;  of  their  friendly  and  sincere  exhortation. 
These,  I  think,  are  matters  that  they,  who  have  most  studied  the 
efiects  of  criminal  judicature,  will  be  the  first  to  agree,  are  more 
potent  to  the  effectual  diminution  of  crime,  than  any  thing  which 
can  be  done  by  the  arm  of  the  law. 

My  lords,  I  am  not  insensible  to  the  evils  of  establishing  forms  The  formi  of 
in  the  place  of  substances:  I  was  struck  with  the  powermi  and  confirmation, 
eloquent  denunciation  of  my  learned  fiiend,  the  Solicitor  General,  ^d  of^iOto?**' 
of  what  he  justly  calb  **  sluuns."    Let  them  be  extirpated  as  fast  gether.orto 
as  possible :  let  all  fictions  in  law,  all  fictions  in  politics,  if  it  be  continue  as 
possible  (though,  perhaps,  that  is  their  great  stronghold  and  last  "•'**'*™^ 
refuge),  let  all  fictions  in  trade ;  but,  most  of  all,  let  fictions  in  every 
thinff  connected  with  our  religion,  be  banished,  but  not  in  this  way; 
not  by  breathing  new  life  into  these  dry  forms,  and  giving  them, 
a  dangerous  and  portentous  power;  but  by  abolishing  the  forms 
themselves, — which  appear  to^stand  upon  no  foundation  of  law,  and 
to  reauire  nothing  but  the  will  of  those  ministerial  officers,  who 
publisned  them  to  the  world,  to  take  them  for  ever  from  us.   But, 
my  lords,  if  they  must  still  subsist,  better  are  they  either  in  their 
present  state,  than  that  they  should  have  substance  given  to  them : 
better  an  unseemly  fiction,  than  a  pernicious  reality. 

Dr.  Bayfcrd.  My  lords,  under  that  permission  which  your  lord-  Dr.  Bayibrd'k 
ships  have  granted  to  me  \c\  it  now  devolves  upon  me  to  address  argument 
you,  in  reference  to  this  most  important  case;  a  case,  my  lords, 
which  involves  not  only  a  question  nearly  touching  the  prerogative 
of  the  crown,  but  a  question  which  is  intimately  connected  witn  the 
peace,  quiet,  and  therefore  stability  of  the  established  church  in  this 
realm. 

Now,  my  lords,  in  order  to  commence  the  observations  which  I  Reference  to 
shall  have  to  make  to  you,  I  will,  in  the  first  instance,  call  to  your  ^^?  ^w^T  o^ 
attention  a  passage,  part  of  which  has  already  been  cited,  but  the  appoin^ients. 
whole  of  which  sums  the  question  up,  in  such  a  short  and  plain 
manner,  and  so  much  in  accordance  with  everything  else  which  has 
been  found  upon  the  point,  that  it  appears  to  me  (as  indeed  almost 
all  other  passages  in  this  book  do,)  to  exhaust  Uie  subject  upon 
which  it  is  written.     My  lords,  I  am  about  to  call  your  attention  to 
a  passage  in  Sir  WSHam  Blachztanii  Commentariea.    In  his  chapter  Blackatone. 
upon  the  clergy  (dj,  he  speaks  of  the  bishop  and  archbishop  being 

(c)  Supra^  p.  121.  (<f)  B.  1,  c.  11 ;  vol.  1,  p.  377. 
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Reginav.  The  elected  by  the  chapter  of  the  cathedral  church,  "by  virtue  of  a 
^*^**to"bur**^  licence  from  the  crown.     Election  was,  in  very  eany  times,  the 

"*  ^ .  -/*    usual  mode  of  elevation  to  the  episcopal  chair,  throughout  all  Chris- 

Dr.  Bayford'8    tendom  ;  and  this  was  promiscuously  performed  by  the  laity  as  well 
argument.         ^  ^j^^  clergy ;  till  at  lenfith,  it  becommg  tumultuous,  the  emperors 
and  other  sovereigns  of  the  respective  kingdoms  of  Europe  took  the 
appointment  in  some  degree  into  their  own  hands ;  by  reserving  to 
themselves  the  right  of  conBrmine  these  elections,  and  of  granting 
investiture  of  the  temporalities,  which  now  began  almost  universally 
to  be  annexed  to  this  spiritual  dignity ;  without  which  confirmation 
and  investiture,  the  elected  bishop  could  neither  be  consecrated,  oor 
receive  any  secular  profits."    So,  therefore,  your  lordships  see  that 
the  sovereigns,  according  to  this  statement,  reserved  to  themselves 
the  right  of  confirming  the  election,  and  of  granting  investiture  of 
the  temporalities.     That  was  the  early  condition  of  the  matter,  prior 
to  the  intervention  of  the  papal  authority.     He  goes  on  to  state, 
that  ''this  right  was  acknowledged  in  the  Emperor  Charlemagne, 
A.D.  773,  by  rope  Hadrian  1,  and  the  council  of  Lateran  (A  and 
universally  exercised  by  other  Christian  princes:  but  the  policy  of 
the  court  of  Rome  at  the  same  time  began  by  degrees  to  exclude 
the  laity  fi'om  any  share  in  these  elections,  and  to  confine  them 
wholly  to  the  clergy,  which  at  length  was  completely  effected ;  the 
mere  form  of  election  appearing  to  the  people  to  be  a  thing  of  litde 
consequence,  while   the  crown  was  in  possession  of  an  absolute 
negative,  which  was  almost  equivalent  to  a  direct  right  of  nomi- 
nation.    Hence  the  right  of  appointing  to  bishopricks  is  s^d  to  have 
l)cen  in  the  crown  of  England  (as  well  as  other  kingdoms  in  Europe) 
even  in  the  Saxon  times,  because  the  rights  of  confirmation  and 
investiture  were  in  effect  (though  not  in  K^rm)  a  right  of  complete 
donation."    He   next  proceeds  afterwards  to  state  the  alteration 
which  took  place,  in  consequence  of  the  introduction  of  the  papal 
authority  into  this  kingdom;   and  then  comes  a  passage,  which 
has  already  been  brought  to  your  lordships'  attention  (/*):  *'But 
by  statute  25  Henry  8,  c.  20,  tne  ancient  right  of  nomination  was, 
in  effect,  restored  to  the  crown :  it  being  enacted  that,  at  every  future 
avoidani^e  of  a  bishoprick,  the  king  may  send  the  dean  and  chapter 
his  usual  licence  to  proceed  to  election;  which  is  always  to  be 
accompanied  with  a  letter  missive  firom  the  king,  containing  the  name 
of  the  person  whom  he  would  have  them  elect."    And  then  he 
proceeds  to  detail  the  mode  of  election,  as  given  by  that  statute. 
Now,  your  lordships'  attention  has  also  been  drawn  to  the  same 
general  history  of  this  matter,  as  it  is  given  by  Dr.  Ayliffe^  in  his 
Concurrent      -  Pareroon  (ff).     Therefore  we  have  the  concurrent  testimony,  both  of 
testimony  of      ccclcsiastical  lawvers,  and  of  those  whose  practice  is  in  the  other 
concerning  the  hranch  of  the  profession ;  all  concur  in  the  same  view  of  the  matter, 
crown*s  pre-      that  this  was  originally  the  prerogative  of  the  crown  of  these  realms, 
rogative;         and  that,  although  an  alteration  was  introduced  by  the  usurpation 
of  the  Pope,  that  usurpation  was  subsequently  put  an  end  to,  and 
theprerc^tive  was  thereupon  restored  to  its  ancient  limits,  except  so 
far  as  any  act  of  parliament  intervened,  except  so  fiur  as  there  is  any 

(e)  Vide  w^pm,  p.  203  n.  (g).        (/)  Supra,  p.  199.       (g)  Supra,  p.  124. 
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direct  act  of  parliament  controlling,  and  putting  on  another  basis,  R^gina  «.  The 
the  power  of  the  crown.     We  have  them  all  saying,  that  when  there   ^^^Jb^^^^ 

was  no  longer  any  hindrance,  when  that  which  curtailed  the  power -^ 

of  the  crown  was  taken  out  of  the  way,  the  prerogative  was  restored  ^-  Bayford'i 
to  the  same  position  it  held,  prior  to  the  introduction  of  the  papal  "fif*^®"** 
supremacy.     The  same  is  acknowledged  and  declared  by  acts  ol  par-  oonfirmed  by 
liament,  which  have  also  been  brought  to  your  lordships*  attention  (A),  »tatutory  de. 
The  declaration  of  the  legislature   has  been  broueht  under  your  *'"***°"*» 
notice,  as  stated  in  the  1st  of  Edward  6.     The  declaration  in  that 
act  respecdng  the  Canffi  d^e,  and  the  mode  of  appointing  bishops 
under  it*  is  precisely  in  conformity  with  the  statement  of  Sir  WUUam 
Blaekstone^  viz.,  that  the  original  powers  of  the  crown  were  restored 
to  it  under  this  statute  of  the  25th  of  Henry  8.     My  lords, 
the  same  has  also  been  brought  to  your  attention  by  another 
statute,  the  Irish  statute,  which  speaks  precisely  in  the  same  way. 
We  have  therefore   the  concurrent   and   universal  testimony  of 
all  the  writers  upon  the  matter;  and  we  have  that  testimony  con- 
firmed by  no  less  than  two  declarations  of  the  legislature,  one  in 
respect  of  this  kingdom,  and  the  other  in  respect  of  Ireland ;  and  in 
them  we  have  the  matter  stated  in  the  same  manner  in  which  it  is 
laid  down  by  those  writers.     My  lords,  the  subject  has  also  come  and  by  judicial 
under  the  attention  of  your  lordships^  predecessors.     The  case  of  d««»w«w. 
O' Brian  and  Knxoan  has  been  brought  before  you0;  and  there 
your  lordships  saw,  that,  considering  the  matter  solemnly,  your  lord- 
ships' predecessors  took  precisely  the  same  view  of  it :  and  therefore 
this  point  stands  confirmed  in  every  way.    I  do  not  further  revert  to 
those  authorities,  because  they  have  been  brought  before  you,  several 
of  them  more  than  once.     They  have  all  been  alluded  to  more  than 
once,  at  any  rate ;  and  therefore  it  is  sufficient  for  my  argument  to 
show,  that  the  matter  stands  unimpeached  and  unimpeachable,  and 
must  be  taken  as  law ;  and  it  is  m  that  light,  I  submit,  that  we 
must  look  at  the  question  now  before  the  court 

Now  what  is  this  statute  of  Henry  8?    Are  there  any  words  Crown'kpre. 
altering  the  prerogative  and  power  of  the  crown?     Are  there  any  rogativeunin- 
words  m  it  which  tend  to  modify  and  restrain  the  prerc^tive  of  the  ^'^S^^'V 
crown  ?    I  apprehend  there  is  not  a  single  sentence  of  the  kind  in  c  20. 
the  statute.     The  3rd  section  tells  us  the  object  with  which  the 
statute  was  introduced.     '*  Forasmuch  as  in  the  said  act,"  (that  is,  The  object  of 
the  act  referred  to  in  the  1st  section)  "it  is  not  plainly  and  certainly  t*»at statute. 
expressed,  in  what  manner  and  fashion — ,"  "^Fhis  act,  then,  concerns 
the  manner  and  fashion  of  something;  it  does  not  concern  the  prin- 
ciple of  that  thing ;  it  leaves  the  principle  untouched ;  it  goes  to  the 
manner,  the  form,  and  the  fashion  of  it :  and  inasmuch  as  that  was 
not  provided  for,  in  such  an  important  matter  as  this  is,  this  act 
goes  on  to  detail  how  the  form  and  manner  of  the  thing  shall  stand 
n>r  the  future.    **  Forasmuch  as  in  the  said  act  it  is  not  plainly  and 
certainly  expressed,  in  what  manner  and  &shion  archbishops  and 
bishops  shall  be  elected,  presented,  invested,  and  consecrated  within 
this  realm,  and  in  all  other  the  kind's  dominions,  be  it  now  therefore 
enacted." — ^That  I  take  to  be  the  object  of  the  act,  expressed  in  the 

(A)  Supra,  pp.  13S,  196.  (t)  Supra,  p.  131. 
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act  itself.  It  is  no  limitation  of  the  power  of  the  crown  at  all ;  but 
it  is  declaring  the  manner  and  the  fashion  in  which  this  prerc^tivc 
of  the  crown  shall  be  put  forth  and  exerted  for  the  future.  The  pre- 
rogative itself  therefore  remains  untouched,  as  it  originally  existed,  with 
the  intervention  only  of  the  papal  parenthesis,  (so  to  speak,)  in  our 
history ;  the  power  of  the  crown,  before  the  commencement  of  that 
papal  parenthesis,  beins  equivalent  to  a  donative  power,  as  stated 
Dy  the  authorities  and  me  writers  to  which  I  have  ventured  to  call 
your  lordships'  attention. 

My  lords,  your  attention  has  also  been  called  (J)  to  this,  that,  in 
regard  to  the  deaneries  of  this  country,  a  distinction  exists;  part  of 
those  deaneries  being  donative,  and  part  of  them  resting  upon  the 
old  law, — the  general  law;  and  that  the  same  form  of  election,  and 
so  forth,  is  us^  in  respect  to  the  latter,  which  is  used  in  respect 
to  episcopal  election.  I  will  call  your  lordship'  attention  to  the 
form  now  in  use,  the  old  form,  save  that,  I  believe,  in  the  present 
day,  it  is  used  in  English,  instead  of  in  Latin ;  but  otherwise  the 
same  form  is  still  in  use,  and  alwavs  has  been  in  use ;  and  it  is 
given  us  by  a  wViter  of  great  authority  in  these  matters,  I  mean 
OuffhtoHs  in  his  Onto  Judiciarum.  In  the  second  volume  of  his 
work,  he  gives  us  the  form  of  confirming  the  Dean  of  the  Cathedral 
of  Saint  Paul's ;  and  he  gives  us,  as  the  first  instrument,  the  mandate 
(so  to  speak)  of  the  bishop :  that  is  the  first  instrument  which  comes 
down,  and  sets  the  election,  or  rather  the  confirmation,  in  motion. 
Now  the  letters  patent,  which,  in  the  present  case  of  the  bishop,  set 
the  Confirmation  in  motion,  are  not  anything  like  so  full,  as  the 
instrument  which  sets  the  confirmation  of  a  dean  in  motion.  This 
mandate,  this  commission,  which  comes  down  fi'om  the  Bishop  of 
London,  has  words  in  it,  which  are  excluded  firom  the  royal  mandate 
which  sets  the  confirmation  in  motion,  in  the  case  of  the  bishop. 
My  lords,  this  commission  firom  the  Bishop  of  London,  which 
Ouffhtan  gives  us,  and  which  is  the  first  instrument  in  the  case, 
is  to  be  found  in  No.  127  of  his  book  (A).  It  is  in  this  form:— 
^  Edmundus  permissione  divina,  London  Episcopus,  dUecto  nobis 
in  Christo  Humphredo  Henchman,  Legum  Doctori,  Vicario  nostro 
in  spiritualibus  generali  et  Official!  principali,  legitime  constituto, 
necnon  Gulielmo  Strahan,  Legum  etiam  Doctori,  salutem  in 
Domino.  Ad  cognoscendum  et  procedendum  in  negotio  electionis 
fiu^tft" — So  that  it  is  to  proceed  to  the  business  of  election,  which 
has  already  been  made ;  and  then  it  describes  the  person,  and  so  on, 
and  continues: — ''nominati  et  electi,  necnon  auoscunque  contra- 
dictores  et  oppositores  (aui,  in  termino  alias  ad  id  per  nos  praefixoet 
assi^ato,  coram  vobis  legitime  compareant)  in  solita  juris  fonna 
audiendum,"  (it  speaks  of  the  accustomed  form  of  law  in  which  these 
parties  are  to  be  heard),  '^testes  insuper  quoscunque  idoneos,  ac 
alia  qusecunque  l^tima  probationum  genera,  juxta  juris  exigentiam, 
recipiendum,  admittendum,  jurandum,  et  examinandum,  atque  sic 
jurari  et  examinari  Sciendum  et  monendum,  necnon  electionem  de 
personi  antedicti  Doctoris  Francisci  Hare  electi,"  (these  are  impor- 
tant words,  as  it  appears  to  me,)  ''  et  decretum  ejusdem,  ipsumque 


(7)  Suproy  p.  141. 


(*)  Vol.  2,  p.  97, 
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electum  (quatenus  hujusmodi  electio  rite  et  canonicd  facta  fuerit  et  Regina  v.  The 
extiterit)  approbandum^  ratificandum,  et  eonfirmandumy"  (so  far,  it    -^^buhopof 
agrees  with  the  letters  patent;  but  it  goes  on,)  "ac  si  opus  fuerit  ac   — *°  ^^  "'^^' 
res  ita  exigent,  infirmandum,  annuUanduro,  irritandum,  et  cassan-  ^'  Bayford's 
dum,  dictamque  electionem  ac  ipsum  electionis  negotium,  una  cum  '^C^™^'*^ 
suis  incidentibus,  emergentibus,  dependentibus,  annexis,  et  connexis 
quibuscumque  discutiendum  et  decidendum,  et  finaliter  terminan- 
dam,  prout  de  jure  fuerit  faciendum."    So,  the  commission  here, 
which  sets  the  thing  in  motion,  expressly  gives  the  power;  and  yet 
the  appointment  of  deans  has  been  no  more  questioned  than  the 
appointment  of  bishops. 

rhen  we  have  heard  of  no  parties  intervening,  and  opposing  the 
confirmation  of  deans;  nor  have  we  heard  of  parties  intervening, 
and  opposing  the  confirmation  of  bishops,  except  in  particular 
cases, — one  or  two  extraordinay  or  particular  cases,  brougnt  under 
your  lordships'  notice.  Your  lordships  will  see,  from  the  letters  Letters  patent 
patent  (Z),  tnat,  in  the  case  of  the  bishop,  this  is  strictly  guarded  ^^  epwcopai 
against;  that  the  letters  patent  do  not  give  the  right  to  examine  and  more  stringent 
annul  the  thing  which  was  done,  as  this  mandate  to  confirm  the  than  the 
dean  might  seem  to  do ;  butthat  the  royalmandate  is  to  this  efiect,  that  °^J^®  ^?_^ 
they  are  *'  to  confirm  the  said  election,  and  to  consecrate  the  said 
Senn  Dickson  Hampden,  so  as  aforesaid  chosen  to  be  bishop  of  the 
said  see,  and  to  do,  perform,  and  execute  with  diligence,  favour,  and 
effect,  all  and  singular  other  things  which  belong  to  your  pastoral 
oflSce,  according  to  the  laws  and  statutes  of  England  in  this  behalf 
made  and  provided.**  So  there  is  no  inquiry  laid  before  them:  they 
are  not  to  inquire  and  determine,  and  to  confirm  the  election, 
only  if  it  is  found  to  be  properly  done,  and  to  annul  it  where  it 
is  improperly  done :  there  is  nothing  of  the  kind  submitted,  in  this 
case,  to  the  commissioners.  The  commissioners  have  this  charge 
given  to  them,  namely,  to  confirm ;  and  the  arphbishop  is  told  to  do 
all  and  singular  other  things  which  belong  to  his  pastoral  office, 
according  to  the  laws  and  statutes  of  England.  Now  the  statute 
also  spedcs  in  the  same  way;  because  it  shows  that,  besides  the 
mere  act  of  confirmation, — ue  formal  act  of  confirmation, — there 
are  other  things  which  are  committed  to  the  archbishop  to  do,  in 
reference  thereunto.  For,  in  the  5th  section,  the  act  says,  ''and  to 
^ve  and  use  to  him  pall,  benedictions,  ceremonies,  and  all  other 
things  requisite  for  the  same."  So  this  part  of  the  letters  patent 
corresponds  with  the  words  in  the  act  of  parliament,  and  thereby 
commands  the  archbishop  to  do  all  things  ana  use  all  ceremonies,  and 
to  proceed  in  a  proper  manner  to  confirm  the  bishop ;  the  commis- 
sion to  confirm  being  given  him  by  these  letters  patent 

Now,  my  lords,  these  parties,  wno  are  now  applying  for  a  manda-  The  Commif. . 
mus,  stand  upon  their  right,  and  come  before  your  lordships  as  sioaenem- 
peiBons  saying  they  have  a  right  to  be  heard.    Iney  therefore  ask  ^^^J^iy 
your  lordsnips  to  grant  a  mandamus,  that  they  may  have  the  enjoy-  mmistenal 
ment  of  this  right  which  is  denied  theuL    Now,  my  lords,  it  may  be  ofioen. 
that,  as  clergymen  within  the  diocese  (two  of  them,  at  least),  they 
have   that  general  right  to  be  heard;  but  the  question  is  this: 

(0  Supnh  p.  23. 
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in  sending  the  mandamus  to  these  commissioners  to  hear  them, 
whether  the  commissioners  have  the  jm^isdiction,  the  right,  and  the 
power  to  hear  them.  Because  the  parties  may  have  a  general  right; 
they  may,  as  subjects  of  this  realm,  have  the  right;  they  may,  as 
dersymen  within  the  diocese,  have  the  right:  but  if  the  legislature, 
looking  at  other  matters,  for  other  purposes,  and  for  graver  considera- 
tions, has  seen  fit,  in  this  case,  toaeny  them  the  power  of  ezercisinff 
that  right,  and  not  to  provide  a  tribunal  where  they  can  be  heard^ 
then  it  must  be,  like  all  other  rights  under  similar  circumstances^  a 
rijffht  which  cannot  be  carried  into  effect.  And  if  your  lordshins  are 
of  opinion,  that  the  tribunal  so  constituted  is  of  this  kind,  tneu  I 
apprehend  that  your  lordships  would  not  command  such  a  tribunal 
to  near  them,  when,  in  point  of  fisict,  it  has  no  power  to  do  sa 

My  lords,  in  adverting  to  this  part  of  the  subject,  I  bc^  to  call  your 
attention  back  again  to  the  premises  I  have  laid  down,  trom  all  tnose 
various  authorities ;  that  undoubtedly  it  was  the  original  prerogative 
of  the  crown,  if  not  in  point  of  form,  yet  in  point  of  &ct,  to  appoint 
bishops ;  that  this  was  mterrupted  for  a  time  ;  that  it  was  restored; 
and,  whatever  the  form  of  it  might  be,  that  it  is  now  established.  That 
prerogative,  not  being  touched  by  the  statute,  must  remain  precisely 
the  same.  And  then^  what  should  we  expect,  in  coming  to  a  court 
that  is  to  do  this  act,  which  is  stated  to  be  a  judicial  act?  What  should 
we  expect,  but  that  those  officers  would  be  employed,  whose  peculiar 
duty  it  is  to  conduct  matters  of  formi  whose  peculiar  duty  it  is  to  go 
throuffh  the  formal  business  belonging  to  the  archbisnop?  We 
should  presume,  it  would  be  so;  that  it  the  archbishop  had  officers, 
some  of  whom  have  a  jurisdiction  which  they  are  constantly  exer- 
cising, before  whom  causes  are  constantly  argued ;  and  if  he  had 
also  other  officers,  whom  he  could  order  to  do  this  thing,  who  had 
no  such  iurisdiction,  but  who  were  ^ways  employed  in  matters  of 
form  and  so  forth,  officers  in  ftct,  who  were  purely  ministerial  (for 
unquestionably  some  of  the  forms  to  which  I  have  adverted  are 
purely  such); — ^we  should  conclude  that  the  commission  to  do  this 
ministerial  act,  would  be  given  to  this  latter  kind  of  officers.  Now, 
my  lords,  I  apprehend,  that  such  is  the  exact  case  here :  that  when 
we  come  to  look  at  the  vicar  general,  who  is  always  one  of  these 
commissioners ;  before  whom  these  proceedings  always  take  place ; 
who,  on  many  occasions,  sits  by  himself,  thoughi  on  other  occasions, 
he  is  joined  with  other  commissionersi  among  whom  however  he  is 
sdll  tne  chief,  they  being  merely  associated  with  him  in  doing  the 
act; — ^I  say,  when  we  look  at  the  authority  and  the  power  of  the 
vicar  general,  we  shall  find  that  it  exactly  corresponds  with  all 
(as  I  have  endeavoured  to  argue  before  your  lordships)  that  would  be 
expected  under  the  circumstance&  Now,  my  lords,  in  the  first  place, 
in  proof  of  this  point,  I  will  call  your  lordships'  attention  to  the 
introduction  to  Ottahtan^s  Ordo  Juaicicrunu  It  is  at  section  9,  in 
chapter  3,  of  the  ProUgomena  (m).  ^  Auditoris  causarum  negotio- 
rumque  Audientise  Cantuariensis  officio  (quondam)  erat  conjunctum 
illud  Canoellariatus  archiepiscopL"  As  these  two  offices  were 
joined  together,  in  olden  time,  in  the  same  person,  he  was  Auditor 


(m)  Vol.  1,  p.  xyi. 
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caiisarum  Audtentim  CuruBy  and  also  the  chancellor  of  the  archbishop.  Rc^na  0.  The 
He  had  these  two  appointments ;  he  joined  these  two  in  one  person  2  Archbishop  of 
"Qui   Cancellarius  [sive  Vicarius  in  spiritualibus  gencrahs]** — so  "^  ^^^' 

that  the  vicar  general  and  the  chancellor  are  the  same  person :  he  Dr.  Bayfofd's 
was  vicar  general,  or  chancellor — "ea  quae  contentiosae  jurisdictionis  •rgument 
erant  non  exercebat"  (he  had  no  power,  as  vicar  general,  to  exercise 
-any  contentious  jurisdiction  at  all),  *'id  est,  causarum  inter  partes^ 
in  foro  contradictorio,  decisionem  [prseterauam,  quae  pro  formft 
solummodo  ventilantur;  utpote,  negotia  connrmationis  episcoporum 
elecdonis,  et  similia]  sedea,  quae  sunt  officii  meri,  gerebat'*  So  that 
he  had  no  power,  as  vicar  general,  to  preside  over  causes  which  were 
contested ;  but  there  is  a  parenUiesis,  and,  in  that  parenthesis,  the 
writer  of  this  book  (a  book  of  very  great  authority,  in  matters  of  this 
kind,  among  us,)  treats  of  this  matter,  how  it  happens  that  the  vicar 
general  seemingly  presided,  in  such  a  case,  in  the  confirmation  of  the 
bishop.  Hesavs:  ^'rraeterquamquaeproformasolummodoventilantur; 
utpote,  negotia  confirmationis  episcoporum  electionis,  et  similia."  So 
here  the  writer,  a  very  great  and  emment  authority  in  these  matters, 
tells  us,  that  the  vicar  general  has  no  contentious  jurisdiction.  He 
telb  us,  that  still  he  did  preside  over  the  confirmation  of  bishops ;  and 
he  explains  that,  by  saym^,  this  is  a  court  which  is  only  a  pro  formi 
court ;  this  is  only  a  matter  of  form,  and  therefore  does  not  go 
against  that  whicn  I  have  spoken  of  before.  Then,  in  the  next 
place,  he  goes  on  to  say,  that  the  vicar- general  has  only  a  voluntary 
jurisdiction.  With  that  part  I  will  not  trouble  your  lordships ;  but 
it  is  necessary  to  call  your  attention  to  the  beginning  of  the  llth 
section,  though  it  has  not  precisely,  at  the  present  moment,  a  bearing 
upon  my  ai^ument ;  but  it  will  save  my  referring  back  to  it,  after  I 
shall  have  referred  to  another  book.  I  call  your  lordships'  attention 
to  this  :  **  NuUus  autem,  a  plurimis  abhinc  retroactis  annis,  extitit  Court  of 
Audientiae  judex ;  utpote  forensis."  Thus,  the  jurisdiction  of  the  Audience. 
court  of  audience,  he  says,  in  his  time  (n), — and  he  lived  about  the 
middle  of  the  last  century, — ^had  ceased;  for,  in  his  time,  no  one 
held  this  appointment  at  all :  there  was  no  judge  appointed  to  the 
court  of  audience. 

I  will  call  your  lordships'  attention  next  to  another  very  high 
authority  upon  a  matter  of  this  description ;  and  that  is  Cokeys  Fourth 
Institute.  He  is  speaking  of  the  court  of  audience.  And  the  reason 
I  called  your  lordships'  attention  to  that  last  passage  was  this :  be- 
cause, though  in.  Cokeys  time,  the  court  of  audience  either  existed.  Coke,  4  Inst. 
or  had  been  more  lately  in  existence  than  in  the  time  of  Ougkton,  he  337- 
seems  to  have  confounded  it  with  the  court  presided  over  by  the  vicar 
general;  inasmuch  as  the  offices  of  Auditor  CuruB  Audientice,  and 
of  vicar  general,  were  held  by  the  same  person.  But  he  speaks  of 
the  court  of  audience  in  this  wav :  '^This  court  is  kept  by  tne  arch* 
bishop  in  his  palace,  and  medaleth  not  with  anv  matter  between 
party  and  party  of  contentious  jurisdiction."  Now  that  does  not 
appfy  to  the  court  of  audience ;  because  it  is  clear,  firom  Clarke  (o), 

(n)  The  Ordo  JwUciorum  was  pub-      vero  Coris  Audientise  Cantnariensis 

liflhed  in  1738.  habet  in  omnibus  et  per  omnia  con-< 

(o)  Praxis;  tit.  iv.  p.  6.    ^  Auditor      similem  cum  dicto  Officiali  de  Arcubus 

Q 


226  CASE  OF   DB.    HAMPDEN 

Regina  «.  The  and  from  Oughton  (o),  that  it  had  a  concurrent  jarisdiction  with  the 

^n^u"*  °^  ^^"^^  °^  ^^®  "®*"  ^^  ^^®  arches,  and  parties  might  appear  either  in 

^^  one  court  or  in  the  other,  in  many  instances,  as  thej  pleased ;  and 

Dr.  Bayford'i    therefore  this  is  a  mistake  for  the  court  of  the  vicar  general,  who 
ailment.         j^^jj  ^j^  ggQ^jj^j  appointment  conjointly  with  the  other,  and  whom 
he  considers  to  be  sittina;  in  the  capacity  of  Auditor  CuricB  Audtentta^ 
when  he  was  in  fact  situng  as  vicar  general 

Mr.  Justice  CoLBBiDOEi     You  are  reading  from  the  Fourth  IfuHr 
,  tutey  are  you  not? 

Dr.  Bajiford.  Yes,  my  lord :  the  Fourth  Institute^  p.  337.  He 
goes  on  to  say  that  the  court  of  audience  '*  dealeth  with  matters 
proformdy  as  confirmations  of  bishops*  elections."  Here  we  have  it 
again  ;  here  are  the  two  authorities  ;  here  is  the  great  authority  on 
the  practice  of  our  courts ;  and  here  is  Coke ;  both  treating  the 
matter  as  a*  mere  matter  of  form,  and  both  stating  that  the  judge 
who  presided  (though,  it  seems,  my  lords,  Coke  thought  he  presided 
in  his  character  of  Auditor  Curia  Audienti^B,  when,  in  &ct,  he  was 
presiding  as  vicar  general)  had  no  contentious  jurisdiction.  Your 
lordships  will  see,  m>m  Clarke,  in  whose  days  the  court  of  audience 
was  certainly  in  existence,  that  St.  PauPs  was  the  place  where 
that  court  was  held,  and  where,  I  believe,  the  bishops  never 
were  confirmed.  (I  believe,  they  always  were  confirmed  in  Bow 
Church ;  and  it  is  stated  in  the  affidavit  before  your  lordships,  that 
such  was  always  the  custom :  I  believe  there  has  been  no  departure 
Clarke's  from  it).     Now,  Clarke  says  this:  '' Curia  audientise  Cantuariensis 

tenetur  in  loco  Consistoriali  intra  ecclesiam  cathedralem  Divi  Panli 
London  (py*  So  that  the  court  of  audience  once  was  held  in  St 
Paul's.  The  confirmation  always  took  place  in  Bow  Church.  The 
vicar  general,  as  such,  presided,  in  Bow  Church,  over  this  matter  of 
form.  As  Auditor  Curiae  Audientia^  he  presided,  in  St  PauPs,  over 
matters  of  contentious  jurisdiction,  which  came  before  him  there. 
The  same  person  held  the  two  appointments.  One  has  become 
obsolete,  and  is  no  longer  in  use.     The  appointment  of  vicar  • 

[general  alone  survives.  But  in  that  character,  I  have  shown  your  * 
ordships,  that  he  had  no  such  power.  Now  your  lordships  will  find, 
at  the  end  of  the  book, — and  it  is  more  from  curiosity,  perhaps,  than 
from  its  application  to  the  point  before  your  lordships,  that  I  men- 
tion it, — ^but  it  is  curious  to  find,  that  he  gives  the  very  form  of  con- 
firmation (q)y  as  it  is  quoted  in  all  the  books  after  his  time;  his  prefisu^ 
bearing  date  in  1559.  So  that,  in  1559,  or  shortly  after,  the  order 
of  confirmation,  as  it  now  exists,  was  known,  and  is  appended  to  the 
work  which  he  wrote,  and  which  was  published  after  his  death. 
The  preface  gives  the  date  when  he  finished  the  work^  which  was 
in  1559;  but  the  work  itself  was  not  published  until  afterwards,  and 
then  by  other  persons. 

Mv  lords,  this  point  has  been  much  considered  in  a  case  to  which 
I  will  call  your  lordslups*  attention,  because  it  goes  much}  deeper 
into  the  matter  than  1  have  as  yet  done,  inasmuch  as  I  have 

jurisdictionem,    fuitque    ab    antiquo         (o)  Who  speaks  to  the  same  effect 

(prout   nunc   est),  vigore  cujusdam  as  Clarke,  in  tit.  v.  ss.  8,  9. 
specialis  oommissionis,  yicarius  in  spi-  (p)  Clarke*s  Praxis,  p.  2 ;  prooem. 

ritualibos  generalis  dicti  Archiepiscopi         (y)  Tit.  cccxxix. 
Cantuariensis.** 
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hitherto   confined   my  observations  to  the  archbishop's  vicar  ge-  Heginao.  The 
neraL    Your  lordships  will  find  that  the  appointment  of  vicar  Archbishop  of 
general, — not  merely  of  the  archbishop's  vicar  ffeneral,  but  of     "^  ^^' 
that  officer  generally^ — ^is  of  a  similar  kind   and  character,  as  Dr.  Bayford^t 
appears  firom  the  case  to  which  I  now  refer,  the  case  of  Thorpe  "g""®"**- 
V.  ManseUy  in  Dr.  Haggards  Consistory  Beports^  vol.  1,  p.  4,  note.  Thorpe  v. 
It  came  before  Lord  Stowell,  on  an  objection,  that  articles  in  a  suit  Mansell. 
were  in  the  name  of  the  judge  as  vicar  general,  and  not  as  official 
principal.    The  court  said — (Your  lordships  are  aware,  we  object  ^ 
to  the  articles,  when  they  are  informal,  and  this  objection   was 
taken) — The  court  said, — "  It  is  not  too  late  to  take  a  fundamental 
objection  at  any  time  to  the  proceedings,  and  the  question  therefore 
is,  whether  the  present  objection  can  be  so  considered  from  the 
character  of  the  two  offices  ?    The  vicar  general  is  the  representa- 
tive of  the  bjshop,  and  in  later  times  has  proceeded  only  in  matters 
of  voluntary  jurisdiction,  as  in  the  granting  of  licences,  where  there 
is  nothing  of  litigation  or  contention  between  the  pardeSt" — (Your 
lordships  will  observe  that  this  was  in  the  Consbtory  Court,  and 
therefore    not  concerning  the  archbishop^s    vicar  general    The 
other  books,  to  which  I  have  called  your  lordships'  attention,  applied 
only  to  the  last-mentioned  officer ;  but  this  case  relates  to  a  vicar 
general  irrespective  of  the  archbishop)^— ''  But  it  appears  fix>m 
the  authorities,  that  he  has  also  a  criminal  jurisdiction, — a  power 
to  inquire  into  crimes,  and  punish  them ;  but  it  is  not  stated  how 
this  inquisition  is  to  be  pursued,  whether  in  a  precise  form,  or  as  the 
bisdiop  nimself  would  exercise  it  in  his  own  hall  of  audience,  or  more 

Imvately."  And  therefore,  your  lordships  see  again,  in  the  mind  of  this 
earned  judge,  there  was  a  connection  of  the  court  of  audience  with 
the  vicar  general ;  and  he  was  speaking  of  it,  when  he  intimated  that 
the  vicar  general  would  be  the  proper -person  to  preside  in  any 
such  court,  and,  in  that  character  and  in  that  way,  might  have 
exercised  such  a  jurisdiction  as  he  refers  ta  *'I  thinl^  however,"  he 
pnxseeds,  ''  the  description  given  of  the  official  principal  does  almost 
exclusively  give  to  him  the  cognizance  olsuch  offences  in  this  court 
As  vicar  general,  I  am  not  sure  that  he  could  exercise  it  I  am  of 
opinion,  uierefore,  that  the  omission  is  fatal,  as  it  is  clearly  the 
official  principal  whose  office  is  meant  to  be  promoted  here.  I  think 
this  omission  would  affect  the  citation,  and  any  instrument  under  it 
I  am  under  the  necessity  of  dismissing  the  cause  with  costs."  So 
that  he  dismissed  the  articles,  as  being  informal,  (though  the  two 
appointments  were  held  by  one  person),  because  the  citation  was 
taken  out  in  the  name  of  the  vicar  general,  and  not  in  the  name  of 
the  official  principal.  He  considered  that  to  be  a  fatal  error,  and 
dismissed  the  articles;  and  he  was  of  opinion  that  it  affected  the 
whole  proceedings  firom  the  citation  downwards.  That  authority, 
therefore,  I  think  your  lordships  will  see,  mea  further  than  the  other 
books,  because  it  speaks  generally  of  me  office  of  vicar  general, 
without  confining  it  to  the  archbishop's  court 

Now,  my  lords,  suppose  that  your  lordships  see  the  necessity  of  Objectjons  to 
acceding  to  the  application  which  is  made,  and  grant  the  mandamus,  fl^owing  the 
and  suppose,  the  commissioners  sit  in  Bow  Church  (for  I  presume  ^m^'e'""*"^ 
they  must  sit  there),  and  these  parties  appear  before  them. — I  will  character  of 
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pass  over  the  inconvenience  of  the  virhole  matter;  because^  if  the 
comniissioners  are  bound  to  hear,  they  must  sustain  that  inconve- 
nience, and  all  parties  concerned  must  do  the  same;  I  therefore  pass 
over  the  whole  of  that.  But  I  will  suppose  that  the  parties  are  before 
the  court,  and  are  giving  in  their  libel,  which,  they  state,  they  have 
drawn  up;  and  this  libel  alleges  the  unsoundness  of  doctrine  of  the 
bishop  elect  Supposing  we  have  come  to  that  stage,  what  is  the 
next  r  The  next  stage  would  be  the  reading  of  this  libel,  the  seeing 
if  there  is  to  be  anything  opposed  to  it  by  those  who  appear  on  the 
part  of  the  dean  and  chapter ; — for  the  bishop  is  not  before  the 
court  at  all;  he  is  a  mere  bystander;  it  is  a  cause  between  the  dean 
and  chapter  and  the  opposers :  the  case  would  be,  the  dean  and 
chapter  of  Hereford  against  whoever  it  was  that  appeared:  that  would 
be  the  way  in  which  the  case  would  stand  As  to  the  bishop,  he 
would  stand  aside.  And  I  am  really  surprised  to  find,  that  it  ever 
has  been  put  by  any  one,  that  the  bishop  should  be  bound  to  come 
forward,  and  maintain,  in  the  face  of  a  court  of  justice,  that  he  is  a 
man  of  piety,  because  part  of  the  petition  given  on  behalf  of  the 
dean  and  chapter  goes  to  state  that  he  is  of  sufficient  piety  and 
learning  and  so  forth.  *^  Piety"  is  the  the  word  employed ;  and  how 
would  It  be  for  the  bishop  to  come  forward,  and  say, — ^in  the  teeth  of 
that  which  has,  from  the  most  ancient  times,  been  considered  as  the 
words  which  should  be  in  the  bishop's  mouth.  Nolo  episcoparii — **  I 
am  a  man  of  piety  and  learning:  I  call  upon  opposers  to  prove  to 
the  contrary :  here  I  am  to  prove  my  case  ?"  My  lords,  modesty 
must  keep  him  back ;  and,  therefore,  the  case  must  be  conducted^ 
on  the  one  part,  by  the  dean  and  chapter  of  Hereford,  and,  on  the 
other,  by  the  person  who  appeared  to  support  the  case  in  opposition 
to  the  confirmation  of  the  bishop  elect 

This,  then,  is  the  way  in  whicn  the  case  would  stand.  The  articles 
are  ffiven  in,  or  rather  the  libel ;  for  it  is  in  fact  a  libel,  though  they 
call  It  articles  in  some  part  of  the  affidavit.  We  will  suppose  it  to  be 
in  the  form  of  a  libel.  Articles  could  only  be  given  in,  in  a  criminal 
suit;  and  then  the  bishop  must  be  brought  and  articled  in  the  court 
But  if  that  were  done,  then  the  church  discipline  act  would  apply ; 
for  if  we  have  a  criminal  proceeding,  we  cannot  go  on,  except  under 
that  statute;  and  that  statute  gives  no  power  to  these  commissioners 
to  sit,  and  therefore  it  is  impossible  to  get  one  step  further,  if  the 
proceeding  be  by  articles,  but  supposing  the  charge  is  given  in 
the  form  of  a  libel,  there  are  two  parties,  the  dean  and  chapter, 
who  have  chosen  to  elect  the  person  recommended  to  be  their 
bishop,  and  the  opposers ;  and  the  point  in  issue  is,  the  sound- 
ness of  the  doctrine  of  a  bystander.  Was  it  ever  heard  that  a  matter 
essentially  criminal  was  tried  in  this  manner ;  the  party  principally 
concerned,  being  by  the  position  in  which  he  stands,  excluded  from 
the  cause  ?  However  I  do  not  say,  technically,  he  could  not  come  iii, 
or  that  it  might  not  be  provided  that  he  should  be  heard.  But  it 
would  be  to  put  the  bishop  in  a  position,  in  which  no  bishop  has 
ever  been  placed  before,  if  he  should  be  brought  before  the  court 
at  all.  Because  he  is  now,  by  act  of  parliament,  a  bishop  elect 
That  cannot  be  undone:  the  statute  makes  him  absolutely  lord 
binhpp  elect  I  say  it  would  put  such  a  person  in  a  position  in  which 
no  bishop  elect  ever  stood,  previous  to  this  time. 
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Now,  that  being  so,  what  do  we  come  to  next  ?    We  come  to  the  Regina  «.  The 
proof  of  the  libel    If  the  libel,  after  havinc  been  opposed,  is  allowed   ^Qanttrb?**!^ 
to  be  proceeded  with,  the  witnesses  woula  be  ezammed ;  and  if  the  —        nry-^ 
ehaiges  in  the  libel  be  not  counterpleaded,  there  is  an  end  of  the  I^-  Bayford's 
case,  and  publication  might  take  place.     But  those  witnesses  would  ^^g""^"*- 
be  subject  to  cross-examination ;  and  written  evidence  cannot  be  taken  Length  of 
down  in  a  moment   It  must  require  some  days  for  this  evidence  to  be  ftj!**i,72jl.^ 
taken,  according  to  the  number  of  witnesses  produced  on  the  part  of  aminatioD  of 
the  prosecution  (for,  in  point  of  fact,  though  not  in  point  of  form,  it  witnenei. 
would  be  a  prosecution).     Now,  I  will  take  it  still  further;  suppose 
the  bishop,  or  rather,  the  dean  and  chapter  for  him,  were  to 
make  an  answer  to  this  charge.     He  bnngs  in  his  allegation, 
and  wants  to  summon  his  witnesses;  and  we  will  suppose  that 
there  is  a  strone  political  feeling,   and  that  the  party,  whom   it 
might  be  desirable  to  summon  as  a  witness,  will  not  appear  before 
the  court;  what  is  the  bishop  to  do?  what  jurisdiction  have  the  Nomeaniof 
judges  to  force  an  appearance  ?  I  apprehend,  if  they  attempted  to  do  ^^i^*^f  if* 
'it,  that  they  could  only  do  it  in  the  common  form,  by  putting  the  witnenef. 
party  in  contempt,  and  having  that  contempt  signified     But,  I  ap- 
prehend, they  might  subject  themselves  to  an  action,  by  so  doing. 
There  must  be  in  your  lordships'  recollection  a  case  not  wholly 
dissimilar  in  which  an  action  was  brought  against  a  very  eminent 
judge  of  the  ecclesiastical  court,  and  succeeded  too.     It  was  a  case 
where  the  general  feeling  of  the  ecclesiastical  lawyers  was  that  the 
judge  was  correct  in  what  he  did(r).  .  Now,  if  these  commissioners 
were  obliged  to  proceed  to  this  extremity  (and  without  doing  that 
they  could  not  accord  justice  in  the  case,  for  I  have  to  suppose  a 
witness  to  hang  back ;  if  the  witnesses,  indeed,  were  all  willing, 
justice  might  be  done,  but  I  am  supposing  them  to  hang  back  and 
to  refuse  to  come),  I  say,  they  would  be  putting  themselves  in  the 
position  which  I  have  instanced.     Only  here,  I  apprehend  the 
whole  feeling  of  the  profession  would  be  against  them;  because  the 
power  has  never  been  exercised  in  any  instance ;   and,  indeed,  that 
circumstance  alone  would  be  quite  enough  to  overthrow  their  right 
to  do  the  act. 

Then,  my  lords,  again,  it  would  be  out  of  the  power  of  the  learned  No  power  of 
commissioners  to  enforce  answers  from  the  parties ;  and  it  would  also  ^^orcing 
be  out  of  their  power  to  enforce  their  sentence,  in  any  way  that  might  from  the 
be  necessary.  1  do  not  enter  into  the  question,  whether  it  might  parties; 
become  necessary  or  not     But  if  your  lordships  see  that  parties  are 
about  to  be  put  in  the  situation  of  being  obliged  to  exercise  a  luris-  oj  the  lentenoe 
diction  which  never  before  was  exercised,  and  if  you  were  really  to  *^**"* 

find  out  that  the  power  existed  in  no  part  of  the  world, — (we  have 
got  all  the  old  canonical  writers) — I  say,  when  your  lordships  see 
that  the  commissioners  would  be  put  in  tnat  situation,  Ido  thinx  you 
would  not  force  them  to  be  placed  in  it  at  all ;  because  I  submit  to 

Jotu*  lordships,  it  would  be  out  of  their  power  to  do  substantial  justice, 
t  might  indeed  be,  that,  in  certain  circumstances,  thev  could  do 
justice.  I  do  not  mean  to  say,  if  all  the  persons,  whom  it  would  be 
necessary  to  bring  before  that  court  for  the  inquiry,  were  to  come, — 

(r)  Beaurain  v.  The  Right  Hon.  Sii*  W.  Scott,  3  Camp.  388. 
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I  do  not  say,  if  there  were  no  hindrance,  that  it  might  not  be  in  the 
power  of  the  commissioners  to  hear  them;  but  I  come  to  this, 
whether,  supposing  it  was  necessary,  for  the  purpose  of  justice,  for 
them  to  proceed  to  put  the  witnesses  in  contempt,  or  any  of  the 
parties  in  contempt,  they  would  be  able  to  do  it,  inasmuch  as 
they  might  not  be  supported  in  the  use  of  a  jurisdiction,  which  had 
never  been  exercised  until  that  very  day* 

Now,  my  lords,  the  only  other  officer  of  the  archbishop,  joined 
with  the  vicar  general  in  this  commission,  who  sat  upon  that 
occasion,  was  the  Master  of  the  Faculties.  He  is  also  without  any 
contentious  jurisdiction.  And  therefore,  so  &r  as  those  officers  are 
concerned,  so  far  as  that  court  is  taken  to  be  a  court,  there  is  no 
power  in  it  to  do  what  .might  and  probably  would  become  necessary 
for  the  carrying  out  of  its  sentence. 

Then,  my  lords,  there  is  another  objection.  I  think  I  have  already 
said  enough  to  your  lordshi[)8  to  show,  when  I  add  that  the  bishop^s 
witnesses  must  also  be  examined,  or  rather  that  the  witnesses  on  tne 
part  of  the  dean  and  chapter  must  be  examined,  that  it  woald  be 
impossible  to  conclude  the  matter  within  the  time  allowed  by  the 
statute.  There  would  be  no  possibility  of  doing  sa  It  is  hardly 
possible  that  the  business  could  be  concluded  in  the  time,  even  if 
every  party  were  to  come  forward  and  offer  the  very  greatest  facility. 
Supposing  all  parties  to  be  anxious,  and  there  were  no  delay,  and 
we  proceeded  de  die  in  dieroy  and  the  evidence  was  taken  continuously, 
ana  persons  were  employed  constantly,  in  the  matter  of  the  inquiry, 
it  would  be  impossible,  I  repeat,  to  conclude  it  within  the  time 
allowed  by  the  statute.  I  say,  then,  when  there  are  these  insuperable 
difficulties,  when  the  statute  gives  no  power  to  the  persons  who  sit, 
and  when  it  confines  them  to  a  limited  time,  (and  these  proceedings, 
and  the  forms  and  length  of  them,  at  the  period  when  the  statute  was 
passed,  were  much  more  extended  than  tney  are  now ;  for  in  these 
matters  in  the  ecclesiastical  courts,  delays  were  then  allowed,  which 
are  not  dreamt  of  nor  suffered  for  a  moment,  at  the  present  time)  to 
suppose  that  this  statute  ever  contemplated  a  judiciiu  inquiry  of  this 
sor^  and  yet  confined  the  judge  to  the  limited  period  which  it 
mentions,  is  to  suppose  a  thing  which  appears  quite  out  of  the 
question.  Therefore,  I  say,  there  is  a  practical  difficulty,  which  to 
me  is  insuperable :  and,  in  any  case,  the  result  must  be  this,  that  if 
there  is  a  judicial  inouiry  entered  upon,  such  inquiry  cannot  be  car- 
ried out  or  conducted  within  the  time  which  the  statute  limits  for  it 

Your  lordships  see,  it  is  stated  in  the  affidavit,  that  the  com- 
plunt, — the  matter  which  would  be  contained  in  this  libel, — 
arises  out  of  the  contents  of  certain  books  published  in  1836. 
Now,  mv  lords,  supposing  it  had  been  intended  to  proceed 
affainst  tne  bishop  elect  for  this  matter,  in  regard  to  any  charge 
01  unsoundness  of  doctrine  arising  fi-om  these  books,  he  is  pro- 
tected at  once  by  the  Church  Discipline  Act(«).  The  Church 
Discipline  Act  limits  criminal  charges,  to  be  brought  against 
clergymen,  to  the  space  of  two  years.  It  is  in  the  20th  sec- 
tion: **Be  it  enacted,  that  every  suit  or  proceeding  against  any 


(0  3  &  4  Vict  c.  86.    Vide  nproy  p.  154,  n. 
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such  clerk  in  holy  orders,  for  any  offence  against  the  laws  ecclesias-  Regina  v  The 
tical,  shall  be  commenced  within  two  years  after  the  commission  of  Archbiahopof 
the  offence  in  respect  of  which  the  suit  or  proceeding  shall  be  insti-   — anter  ury. 
tuted,  and  not  afterwards."     Then,  my  lords^  again,  in  the  23rd  !>.  Bayford*s 
section,  we  have  this:  "Be  it  enacted,  that  no  criminal  suit  or  "K«»™ciit. 
ponoceeding  against  a  clerk  in  holy  orders  of  the  united  church  of 
England  and  Ireland,  for  any  offence  against  the  laws  ecclesiastical, 
shall  be  instituted  in  any  ecclesiastical  court,  otherwise  than  is  here- 
inbefore enacted  or  provided."     So    that,   while  this  act  would  Anargumeot 
exclude  the  inquiry,  on  the  ground  of  time,  while  this  act  would  ^"ngVim 
shelter  the  person  himself  from  being  brought  before  that  jurisdic-  indirectly. 
tion,  yet,  because  the  charge  does  not  come  immediately  against 
himself,  in  the  form  of  a  criminal  suit,  but  is  to  be  tried  between 
third  parties,  while  he  is  to  stand  by  (though  he  is  to  stand  by  to  be 
the  simerer),  his  rights  are  to  be  questioned,  his  position  is  to  be  at 
stake,  and  all  the  evil  which  could  have  happened,  supposing  he 
could  be  brought  and  charged  with  the  offence  himselt,  must  be 
entailed  upon  nim*     Because,  in  that  court  (supposing  he  could  be 
by  articles  brought  before  that  court),  the  question  would  be  the 
same,  involving  the  consequence  whether  his  confirmation  was  to  be 
sustained,  or  to  be  rendered  null  and  void ;  whether  it  was  to  be 
proceeded  with,  or  not  to  be  proceeded  with.     I  say,  the  event 
would  be  precisely  the  same,   in  regard  to  the  effect  upon  him, 
as  if  he  were  articled  before  that  very  court,  which  he  could  not 
be  under  this  statute.     And  this  is  a  view  of  the  question  which 
does  appear  to  me  to  involve  an  inconvenience  which  your  lordships 
will  consider  well,  before  you  call  upon  these  commissioners  to  hear 
the  objections  in  this  case. 

My  lords,  I  now  call  your  attention  to  a  book  which  has  often  Thelnstitu* 
been  brought  under  your  notice,  in  the  course  of  this  investigation.  ^®°"  °J 
It  is  Lancelot's  Irutitutes.     But  before  doing  so,  I  will  direct  your  unauthoii. 
lordships*  attention   to  a  passage  which  gives  the  histo^  of  that  utive. 
work.     It  is  from  Irving^s  Introduction  to  the  Study  of  the  Civil  Law.  Ir?ing*8  IntnxL 
Dr.  Lrving  there  gives  the  whole  account  of  this  writer  (^);  and  *^|^®n^^ 
he  says,  **  The  Institutions  of  Jo.  Paulus  Lancehttus,  divided  into  j^^^ 
four  books,  are  inserted  In  different  editions  of  the  Corpus;  and  this 
circumstance  has  led  some  individuals,  superficially  acquainted  with 
the  subject,  to  suppose   that  they  form  an  essential  part  of  the 
authorized  collection.     They   are»  however,   the  proauction  of  a 
private  lawyer ;  and  having  never  received  the  sanction  of  the  Pope, 
they  possess  no  authority  beyond  that  which  belongs  to  the  character 
of  the  author  as  an  able  interpreter  of  the  canon  law.     This  work 
was   undertaken  with  the   approbation  of  Paul  4:  fifteen  years 
elapsed  before  its  completion ;  and  Lancehttus,  having  at  length 
submitted  it  to  the  papal  censors,  and  lingered  two  years  in  Rome, 
was  compelled  to  abandon  the  hope  of  obtaining  the  sanction  of  his 
holiness,  Pius  4.     The  book  was  published  in  1563,  a  few  months 
before  the  dissolution  of  the  council  of  Trent     The  only  favour 
which  the  author  could  obtain  was  that  his  Institutions  might  be 
added  to  the  Corpus,  but  without  any  confirmation  of  their  autho- 

(/)  P.  236,  fourth  edition. 
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rity.** — So  that  this  book  has  no  confinnatioQ  whatever  of  anthoiitj 
among  the  Roman  lawyers. — '^  They  are  sometimes  inserted,  ana 
sometimes  omitted;  nor  do  they  oeciur  in  that  edition  which  we 
have  already  mentioned  as  the  best  (ti).  As  they  do  not  include  the 
changes  and  modifications  introduced  by  the  council  of  Trent,  they 
require  the  aid  of  a  professional  commentary.  The  Listitutiont  of 
Lancehttus  are  closely  modelled  upon  those  of  JugtinianJ*  And 
then  he  speaks  of  his  style.  So  that,  in  quoting  this  book,  whatever 
light  it  may  bestow  on  the  subject,  we  must  consider  it  as  a  bode  of 
no  authority,  even  among  the  students  of  the  canon  law  themselves: 
it  is  a  book  which  has  the  authority  of  a  writer  who  understands  tbe 
subject ;  and,  so  far  as  that  goes,  it  is  a  text  book  which  may  be  of 
use ;  but  it  has  not  any  recognized  authority ;  it  has  never  received 
any  direct  confirmation.  Now,  my  lords,  lHancelottus,  in  the  chapter 
where  he  speaks  of  confirmation  and  election  (v),  says,  **Nunc 
videndum  est  de  confirmations  Sciendum  est  itaque  imprimis, 
Gregoriana  constitutione  in  Lugdimensi  Concilio  cautum  ftusse" — 
that  was  in  the  council  of  Lyons.  Now,  the  decrees  of  that  council, 
which  was  held  in  1274,  are  not  received  here,  and  have  no  autho- 
rity here  beyond  that  of  casting  light  upon  any  matters  which  may 
be  of  authority.  Then  he  goes  on  to  speak  oi  the  electors.  I  will 
not  weary  your  lordships  by  reading  the  passages  which -have  been 
so  frequently  brought  to  your  attention.  But  I  must  remark  this : 
if  we  are  to  take  the  book  for  an  authority,  as  showing  what  the 
common  law  of  England  was  (for  that  is  the  real  question),  we  must 
inquire  whether  this  book,  or,  rather,  whether  the  matters  which  are 
stated  in  this  book,  ever  obtained  any  footing  in  England,  or  ever 
formed  part  of  the  common  law  of  England,  and  were  adopted  and 
carried  into  effect  here.  I  can  find  no  reason  whatever  for  saying 
that  such  was  the  case.  I  can  find  nothing  at  all  that  goes  to  show 
that  this  book  was  ever  adopted,  or  ever  became  part  and  parcel  of 
the  law  of  this  land,  at  any  time.  No  doubt,  persons,  treating  of 
the  matters  which  are  here  considered,  might  take  this  as  an 
authority :  they  might  use  these  words,  and  speak  of  the  thing  in 
the  same  terms ;  but  further  than  that,  I  apprehend,  the  book  vras 
never  used.  He  goes  on  to  say,  ^'  Is  autem  ad  quern  confirmatio 
pertinet,  diligenter  examinare  debet  et  electionis  processum,  et  per- 
sonam electi''(u7).  Now,  it  is  quite  clear,  as  to  the  process  of 
election,  that  that  cannot  be  inquired  into;  because  the  statute 
forbids  any  inquiry  into  it :  it  is  to  be  good  for  all  intents  and 
purposes.  So  £u*,  therefore,  at  least  one-half  of  the  doctrine  of 
which  he  treats  is  absolutely  excluded  by  the  act  of  parliament. 
And  as  to  the  question,  how  far  the  other  half  ever  prevailetl  in 
practice,  really  no  certain  light  whatever  can  be  obtained.  We 
may  guess,  perhaps,  that,  because  the  form  existed  in  Bow  Church, 
the  substance  also  was  there;  but  your  lordships  will  not  grant  a 


(tt)  Viz.  **  Corpus  Juris  Canonici, 
Gregorii  XHI.  Font.  Max.  jussu  edi- 
tum:  a  Petro  Fithseo  et  Francisco 
fratre,  Jurisoonsultis,  ad  veteres  co* 
dices  manuscriptos  restitutum,  et  notis 


illustratum.**    Pansiis,   1687,  2  torn, 
fol. 

(ti)  Lib.  I.,  tit.  9,  in  princip. 

(w)  lb.  §  5,  suproj  pp.  108,  127. 
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mandamus  upon  that  conjecture.  We  may  assume,  as  a  matter  of  Reghuv.  The 
historical  probability,  that  because  such  and  such  a  thing  has  Archbuihopef 
obtained  where  these  forms  were  in  use,  therefore,  where  the  forms  '^'^^^' 

were  used  in  other  places,  the  same  thing  likewise  obtained*  But,  Dr.  Bayford's 
my  lord^  I  apprehend,  you  cannot  cany  it  one  step  further  than  •>^'n«t- 
tfaiat;  it  is  a  mere  probabilitr,  stronger  or  weaker  according  to  the 
authors  who  may  oe  quoted,  and  the  matters  we  may  be  talking 
about — He  then  eoes  on  to  say,  '*  Et  cum  omnia  rite  concurrunt, 
tone  munus  ei  connrmationis  impendat :"  when  every  thing  is  right, 
he  is  to  confirm.  '<Quod  si  secus  factum  fuerit,  non  solum  deiici- 
endos  erit  indigne  promotus,"  (that  cannot  be  done:  the  bbnop 
remains  the  bishop  elect:  that  cannot  be  questioned  at  all),  ''verum 
etiam  indigne  promovens  puniendus."  I  say,  then,  are  these  een- 
tlemen,  who  come  forward  to  oppose  the  connrmation  of  tlus  bishop, 
content  to  be  judged  by  their  own  law?  They  point  to  this  pro- 
ceeding, and  say,  it  was  adopted  in  England.  But  what  punishment 
was  there  ever  known  for  any  opposer,  if  he  failed  in  his  proof? 
We  have  no  record  of  anything  of^tne  kind;  and  therefore,  so  far  as 
that  goes,  the  matter  fiiils;  and  the  failure  of  the  practice,  in- that 
portion  of  it,  shows  that  in  other  respects  it  never  oDtained. 

Mr.  Justice  Patteson.  It  is,  ^*  dejiciendus  erit  indigne  pro- 
motus." 

Dr.  Bayford,    Promovens — 

Mr.  Justice  Patteson.  <<  Promovens"  is  not  the  opposer. 
^  Promotus"  is  the  person  elected.  I  should  therefore  have  thought 
the  '*  promovens"  was  the  person  appointing. 

The  Attorney  General.  The  dean  and  chapter  are  to  be 
punished. 

Dr.  Bayford.    My  lords,  I  will  call  your  attention  next  to  the  Doabtfnl  state 
rule  which  has  been  laid  down  in  these  matters,  and  which  has  been  j^^^'' 
giveii,  in  the  simplest  form  that  I  know  of,  in  the  yrehice  to  BurtCs  coootiy. 
Eccluioitical  Law.     Speaking  there  of  the  ecclesiastical  law  of  Burn's  rule 
England,  and  of  the  way  to  find  out  what  the  ecclesiastical  law  is,  ^^  ^^ 
ana  how  it  is  to  be  extracted  from  all  the  materials  of  which  it  is  ^^^  ^ 
composed,  he  says  (x),  ^'  Therefore  the  business  upon  this  head  must 
be,  to  inquire,  first,  what  is  the  canon  law  upon  any  point;" — Now  I' 
am  much  afraid  that  even  at  this  moment,  after  all  this  discussion, 
we  are  rather  ignorant  upon  that  first  question,  what  the  canon  law 
is;  for  not  knowing  it  practically,  having  nothing  to  guide  us, 
except  the  statements  of  text  writers,  it  is  almost  an  impossibility  to 
arrive  precisely  at  what  the  law  was  in  this  respect ;  because  the  ol)6er^ 
vations  of  the  writers  are  so  mingled  with  the  law  itself,  that,  unless 
we  were  speaking  of  a  system  which  we  knew  practically,  it  is  hardly 
possible  to  distinguish  the  one  from  the  other.     Then  he  says,— 
'^  And  then  to  find  out  how  far  the  same  was  received  here  before 
the  said  statute"  (y).     Now  here  we  are  still  all  in  the  dark,  in  this 
matter ;  because,  though  we  can  trace  to  a  certain  extent  what  are 

(x\  P.  xxxi.,  eighth  edition.  repngnant  to  the  laws  of  the  realm,  nor 

ly)  Viz.  1  Eliz.  c.  1,  which  rerived  hurtnil  to  the  prerogatiye,    till  re- 

the  25  Hen.  8,  c.  19,  confirming  the  viewed  under  the  provisions  of  the 

yaliditj  of  all  existing  canons,  &c.,  not  act. 
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the  opinions  of  any  writer,  irrespectively  of  the  question  whether 
they  torm  part  of  the  canon  law,  strictly  and  authoritatively  such,  I 
say,  even  if  we  can  arrive  at  that  conclusion,  still,  how  far  those 
opinions  have  been  received  in  this  country,  is  a  matter  upon  which, 
it  appears  to  me,  the  most  profound  darkness  reigns,  in  respect  of 
the  question  now  before  your  lordships.  Then  he  goes  on :  '^  and 
then  to  compare  the  same  with  the  common  law,  and  with  the 
statute  law,  and  with  the  law  concerning  the  king's  prerogative 
(which  is  also  part  of  the  common  law) :  and  from  thence  will  come 
out  the  genuine  law  of  the  church."  Now,  it  appears,  with  reference 
to  the  first  two  of  those,  we  want  an  accurate  knowledge  of  what  the 
canon  law  was,  (not  merely  what  the  opinions  of  the  canonists  were, 
but  what  the  canon  law  itself  was,)  and  how  far  that  canon  law,  so 
laid  down  and  practised  and  acknowledged,  was  ever  received  in  this 
kinffdom ;  and  it  appears  that,  in  those  two  points,  the  matter  is  in 
totfu  and  entire  darKuess,  so  far  as  any  certain^  of  guiding  your 
lordships  upon  the  present  occasion  goesL 

I  will  call  your  lordships'  attention  next  to  the  book  which  we 
usually  select  for  solving  questions  of  this  kind.  That  book  is 
Lyndwood.  When  we  wish  to  solve  a  question  of  this  kind,  Lyndr 
wood  is  perhaps  the  most  important  vmter  to  whom  we  can  refer; 
because,  being  an  ecclesiastical  judffe,  he  had  the  administering  of 
this  law,  to  a  certain  extent;  and  therefore,  it  may  be  supposed,  he 
was  conversant  with  it  He  speaks  in  d^erent  places  of  the  various 
parts  of  the  canon  law  which  have  been  introduced  into  practice  and 
use,  in  this  kingdom.  In  a  passage  to  which  your  lordships'  attention 
has  been  already  called  (z),  at  page  2 18,  your  lordships  will  find  a  note 
oiLyndtooody  upon  a  constitution  of  Peckham.  Now  this  constitution 
does  not  refer  to  bishops :  it  refers  to  the  case  of  minor  prelates, 
and  to  elections  generally ;  but  it  has  no  reference  to  bishops,  because 
bishops  are  expressly  excepted  from  it,  as  your  lordship  have  already 
been  mformed.  What  is  the  object  of  this  note?  The  object  of  it 
is,  to  run  a  parallel  between  presentation,  as  stated  in  the  constitution 
on  which  he  is  commenting,  (presentation  to  a  living,)  and  the 
confirmation  of  persons  who  are  to  be  confirmed.  But  he  says 
nothing  about  bishops :  there  is  nothing  about  archiepiscopal  con- 
firmation. It  is  the  confirmation  of  those,  whoever  they  may  have 
been,  who  were  to  be  confirmed  by  the  bishop.  The  note  begins  in 
this  way:  **  Simile  habes  in  confirraatione  electionis,  sive  in  non 
concorai&  sive  in  concordifi  fuerit  celebrata,  ut  scilicet  non  teneat 
confirmatio,  etiam  per  episcopum  fiicta."  So  that  he  is  speaking  of 
a  bishop  confirming.  He  is  not  speaking  of  the  archiepiscopal 
confirmation  of  a  bishop,  but  a  connrmation  made  by  the  bishop. 
Then  he  goes  into  a  variety  of  matters,  with  which  I  will  not  trouble 
your  lordships,  because  they  have  been  brought  under  your  notice 
as  far  as  is  necessaiy.  But,  towards  the  end  of  the  note,  he  has  this 
remark,  after  quoting  the  authority  of  John  Andreas  all  through  the 
note :  ^*  Hie  tamen  adverte,  qudd  prsedicta  opinio  Jo.  Andreas  non 
observatur,  ut  communiter  in  Anglia."  Now  what  exact  opinion,  of 
all  the  opinions,  (for  the  note  runs  upon  the  words  of  John  Andreas) 


{z)  Supra,  p.  179. 
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this  refers  to,  as  not  obtaining  in  England,  I  cannot  telL    lean  find  Reginav.  Tbo 
no  distinction.    I  can  only  see  that  a  variety  of  his  opinions  are   ^^^^^  °^ 

introduced  into  the  note ;  and,  at  the  end  of  it,  he  tells  us,  this  does    ^ 

not  apply  to  England,  and  does  not  obtain  in  England.  To  what  ^'  ^*y^'<^** 
precise  limits  he  means  to  confine  that  observation,  though  I  have  ^^ 
read  the  note  very  carefully,  and  considered  it  as  accurately  as  I 
can^  I  do  not  know.  And  therefore  I  think  his  observation  shakes 
the  credit  of  this  note  very  considerably,  and  shows  that  we  may  be 
missing  his  meanings  when  we  think  we  are  following  it  It  is  not 
obvious  what  the  precise  meaning  of  the  learned  writer  is. 

Now,  my  lords,  I  beg  your  attention  next  to  the  only  other  part 
of  this  book  whidi  appears  to  be  important;  and  that  is  the  Con- 
stitution of  Othobon.     Your  lordships  are  aware  that  Othobon  was  ConstitiitioDof 
Legate  firom  the  Pope,  and,  as  such  presided  in  certain  councils  in  ^^o^°- 
England ;  and  this  constitution  was  a  matter  which  passed  in  one  of 
the  councils  over  which  he  presided,  as  appears  by  the  pre&ce  (a). 
He  speaks  of  the  matter  in  hand  thus  (b) :  *^  Statmmus  et  in  virtute 
sanctae  obedientiae  praecipimus  districti,  ut  cum  electionis  episcopalis 
confirmatio  postulatur,  inter  csetera  super  quibus  inquisitio  et  ez- 
aminatio    procedere    debet,  secundum    canonum    instituta,    illud 
ezactissime  inquiratur,  utrum  plura  beneficia  cum  animarum  cura, 
qui  electus  est,  antequam  eligeretur,  habuerit;  et,  si  habuisse  inve- 
niatur,  an  cum  eo  super  hoc  fuerit  dispensatum,  et  an  dispetisatio, 
siquam  exhibuerit,  vera  sit,  et  ad  omnia  beneficia,  quae  obtinuit, 
extendatur.**     So,  the  only  matter  here  sanctioned  is,  the  addition 
of  this  specific  inquiry  to  the  other  subjects  of  investigation :  they     ^ 
are  to  inquire  aoont  it,  inter  catera ;  but  what  the  other  matters 
were,  is  not  stated.     Now  this,  I  apprehend,  is  matter  which  cannot 
be  inquired  into  now,  and  concerning  which  any  inquiry  would  be 
most  perfectly  irrelevant,  supposing  it  were  inquired  into  at  the 
confirmation  of  a  bishop.    The  constitution  proceeds:  **  Qudd  si  in 
aliquo   praemissorum   is,  ad  quern    confirmatio    spectat,    electum 
deficere  sua  discussione  compererit,  eidem  nuUatenus  munus  confir- 
mationis  impeiidat"    Now,  supposing  the   inquiry  before  these 
commissioners  to  have  been  conaucted  to  the  extent  necessary  for 
them  to  pronounce  judgment  on  the  evidence  laid  before  them ;  and 
supposing  them  to  see  that  it  has  been  proved,  with  regard  to  the 
person  who  is  brought  before  them,  that  objections  exist  to  him, 
which  would  be  an  impediment  to  his  confirmation,  under  the  law 
as  it  stood  in  those  days,  and  that  they  are  satisfied  of  this,  and  pro- 
nounce judgment  accordingly,  and  refiise  to  confirm  him ;  then, 
what  happens?    Why,  I  apprehend,  they  subject  themselves  to  the  Byreftuiogto 
penalties  of  pramunire,     I  apprehend,  it  is  laid  down  most  dis-  cor-finn.on 
tinctly,  that  if  the  archbishop  refuse  to  confirm,  (and  in  this  case  he  S|^  alleged^ 
would  be  refusing,)  he  subjects  himself  to  those  pains  and  penalties;  the  commis. ' 
and,  your  lordships  will  see,  there  is  no  provision  in  the  statute  for  "onera  become 
this  case.     There  is  a  provision,  where  there  is  any  di£5culty  in  the  ^amunire, 
election :  where  the  dean  and  chapter  refuse  to  elect,  the  king  elects. 
But  it  never  was  contemplated  that  persons  could  come  in  and 

(a)  P.  75,  et  seq. 

lb)  P.  133.    Vide  supra^  pp.  114,  181. 
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oppose  the  confirmation;  and  that  is  the  only  reason  why  that 
case  is  omittedL  They  considered  the  confirmation  as  following 
the  election.  Opposition  used  to  take  place  at  the  election  : 
it  was  there  the  opposition  took  place;  and  therefore  that  is 
guarded  against  But  when  they  came  to  confirmation,  that  was 
supposed  to  be  confirming  the  validity  of  the  election ;  and,  there- 
fore, the  crown  having  ori^nally  the  appointment,  it  was  not 
necessary  to  go  any  further  mto  the  matter:  they  considered  that 
the  confirmation  could  only  be  hindered  by  the  archbishop,  and 
that  other  parties  could  not  come  in  and  impede  it,  but  only  he; 
and,  in  oruer  to  guard  against  the  possibility  of  that,  there  is  a 
sweeping  clause  at  the  end  of  the  statute, — ^^  If  any  of  them,  or  any 
other  person  or  persons,  admit,  maintain,  allow,  obey,  do,  or  execute 
any  censures,  excommunications,  interdictions,  inhibitious,  or" 
(supposing  that  none  of  the  above  apply,  still  we  have)  '^any  other 
process  or  act,  of  what  nature,  name,  or  quality  soever  it  be,  to  the 
contrary,  or  let  of  the  due  execution  of  this  act,"  then  they  incur 
the  penalty  of  the  act  It  appears  to  me  impossible  to  suppose,  if 
the  law  was  as  is  stated  in  these  old  writers,  and  if  parties  had  been 
in  the  habit  of  appearing  and  opposing  confirmations  of  bishops, 
and  so  forth,  that  in  making  the  statute,  (which  was  to  declare  tne 
ancient  rights,  and  to  be  a  resumption  of  the  ancient  rights  on  die 
part  of  the  crown),  I  say,  it  seems  impossible  to  suppose  that  the 
iramers  of  the  act  should  not  have  been  aware  of  tnat ;  that  they 
should  not  have  borne  in  mind  that  parties  had  the  power,  not  only 
to  oppose  the  election,  but  also  to  oppose  the  confirmation,  and  that 
therefore  it  was  not  enough  to  proviae  for  the  case  of  election,  by 
enacting  that  the  crown  should  step  in,  and  itself  appoint  in  case 
the  dean  and  chapter  refused  to  elect,  without  at  the  same  time 
making  some  analogous  provision  for  the  case  of  confirmation. 

My  lords,  your  attention  likewise  has  been  called  (&)  to  the  fiict, 
that  all  these  matters,  which  went  to  the  informality  of  confirmation, 
were  capable,  to  a  very  great  extent  at  least,  if  not  on  every  occasion, 
of  being  dispensed  with  by  the  Pope.  My  lords,  I  do  not  go  into 
that  question,  in  order  to  quote  further  authorities,  but  simply  to 
call  your  attention  to  those  authorities  which  have  already  been 
quoted,  for  they  appear  most  stringent  upon  the  point,  and  to 
show  it  as  strongly  as  any  others  I  could  adduce ;  and  therefore  I 
feel  I  should  only  be  wasting  time  to  ^o  over  that  ground  again. 
But  I  call  your  lordships'  attention  to  this;  what  is  the  efiect  of  all 
the  statutes  which  have  been  discussed  so  fully?  Why,  it  is,  in 
regard  to  all  matters  of  discipline  of  this  kind,  and  every  thing 
necessary  to  carry  on  the  machinery — the  ecclesiastical  ma- 
chinery— of  the  countiy,  to  make  the  king  the  head  of  the 
church.  That  is  the  object  of  all  these  statutes  of  Henry  8. 
That  is  the  object  of  the  statute  of  the  Ist  of  Elizabeth.  The 
Pope  of  Rome  is  by  those  statutes  declared  to  be  no  lonoer 
the  supreme  eovemor  of  the  church,  and  in  order  to  enable 
the    ecclesiastical    machinery    to    proceed,    in   order  that   there 


(b)  Supra,  pp.  129,.  166,  }69. 
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may  be   no  let  or    hindrance  or  stop  to  it,  the  king,  for  all  Regina «.  The 
purposes,  is  placed  in  the  position  which  the  Pope  had  usurped.    Archbishop  of 
Ana  when  this  substitution  of  the  regal  for  the  papal  authority  is        ^^^"^' 
accompanied  with  a  mandate  requiring  the  parties  to  perform  the  ^'  Bayford's 
acts  or  confirmation  and  consecration,  and  wnen  your  lordships  see  *'8^^®'^^ 
how  veiy  wide  the  dispensing  power  of  the  Pope  was,  I  think  it  is 
not  too  much  to  say,  that  m  the  case  now  brought  under  your 
attention,  the  explanation  I  have  offered  may  well  be  accepted  as 
covering  aU  the  difficulties  (if  any)  which  might  be  adduced  with 
regard  to  the  election  or  confirmation. 

My  lords,  in  the  case  of  Archbishop  Parker^  it  appears  that  the  Irregularity  in 
provisions  of  this  statute  of  the  25th  of  Hen.  8  (c),  were  not  pre-  ^  confirma. 
cisel^  complied  with,  because  there  was  no  archbishop  in  the  com-  p^^^*'*'^' 
mission  (^    My  lonis,  we  find,  so  careiiil  were  the  l4egislature  to 

Siard  against  any  difficulty  arising  firom  an  irregularity  of  the  kind, 
at  when  we  come  to  the  acts  of  the  1st  of  Hizabeth,  and  8  th  of  .  ^^     . 
Elizabeth,  in  speaking  of  the  elections  of  archbishops,  and  so  forth,  s  Elii.  c!  l! 
the  thing  is  precisely  confirmed.     We  find  it  said,  **  Her  highness,  A  dispensing 
by  her  supreme  power  and  authority,  hath  dispensed  with  all  causes  '^u^^^^' 
for  doubts  of  any  imperfection  or  disability  that  can  or  may  in  anywise  Elitabeth. 
be  objected  against  the  same,  as  by  her  majesty's  said  letters  patents 
remaining  of  record  more  plainly  will  appear"  («). 

Mr.  Justice  Coleridob.  In  the  letters  patent  in  that  case,  there 
was  an  express  clause:  '^Supplentes  nihilominus  suprema  auctoritate 
nostra  regia,"  &c.  (/). 

Dr.  Bat/ford,  Your  lordship  will  see  that  part  of  the  statute  is 
that  they  '^  shall  signify  the  said  election,  if  it  be  to  the  dignity  of  a 
bishop,  to  the  archbishop  and  metropolitan  of  the  province  where  the 
see  ot  the  said  bishoprick  was  void,  if  the  see  of  the  said  archbishop 
be  full  and  not  void ;  and  if  it  be  void,  then  to  any  other  archbishop 
within  this  realm,  or  in  any  other  the  king*s  dominions"  (y). 

The  Attorney  General    There  was  then  no  archbishop. 

Mr.  Justice  Coleridob.  Is  that  so,  Mr.  Attorney  dteneral  9  I 
think  there  was  an  archbishop  of  York  (A). 

The  Attorney  CreneraL  He  was  a  Roman  Catholic^  and  could 
not  act. 

Dr.  Addams.     He  would  not  act 

The  Attorney  General.  The  act  does  not  provide  for  both  arch- 
bishopricks  beinff  vacant  (t). 

Mr.  Justice  Coleridob.    They  were  not  both  vacant. 


(c)  Sect.  5,  iuproj  p.  29,  n.  (r). 

Supra,  p.  58,  n.  (g). 
[e)  8  Eliz.  c.  1, 8.  2. 
')  Vide  fiipna,  p.  59,  n.  (q)* 
r)  25  Hen.  8,  c  20,  8.  5,  MUpra^ 
p.  28. 

(A)  Nicholas  Heath,  Bishop  of  Wor- 
cester, was  promoted  by  Queen  Mary 
to  the  Archiepiscopal  1^  of  York,  in 
1554.  He  was  deprived  by  Queen 
Elizabeth  shortly  after  her  accession. 
After  his  deprivation,  the  spiritualities 
of  the  archoishoprick  were  adminis- 


tered by  the  dean  and  chapter  until 
the  appointment  of  his  successor,  Arch- 
bishop Young,  in  Febr.  1560,  during 
which  interval  Parker  was  elected  and 
consecrated  to  Canterbury. 

(t)  The  latterpart  of  die  5th  section 
enables  the  crown,  in  the  case  of  an 
election  to  an  archbishopridE,  to  issue 
its  mandate  either  to  one  archbishop 
and  two  other  bishops,  or  else  to  four 
bishops.  An  alternative  which  appears 
to  have  been  overlooked  here. 
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RegiDft  V,  The      Dr.  BayfarJL     My  lords,  I  will  call  your  attention  to  tbe  last 

^Sbu^°^  section  of  the  act 

"'^'  Mr.  Justice  Coleridge.  Before  you  part  from  this  branch  of  the 
Dr.  Bayford*!  subject,  I  should  be  glad  %  for  my  information,  you  would  consider 
argument.  ^-^  Supposing  there  be  a  right  in  the  crown,  as  you  say,  similar 
to  that  which  the  Pope  had  of  dispensing,  whether  it  mignt  not  be 
necessary,  in  any  particular  case,  for  the  crown  actually  to  exercise 
that  ri^ht  to  dispense.  In  the  case  of  the  Pope,  supnosing  fiur 
example,  the  canonical  objection  as  to  age,  I  presume  the  Pope  could 
dispense  with  that  particular  incapacity.  I  should  wish  you  to 
consider  that 

Dr.  Bayford.  I  am  much  obliged  to  your  lordship  for  calling  my 
attention  to  it  It  would  seem  Uiat,  a  very  large  portion  of  these 
dispensing  powers  having  been  committed  to  the  archbishop  of 
Canterbury  as  the  metropolitan,  it  mi^ht  well  be  taken  that,  in 
regard  to  any  matters  of  form  before  him,  there  was  a  diq)en8iiig 
power  committed  to  him,  to  make  all  matters  of  form  good,  for  the 
purpose  in  which  he  was  required  to  act  And  it  may  also  be  found 
that,  in  the  sentence,  which  is  in  the  usual  form  (if  it  is  to  be  called 
a  sentence  in  this  case),  the  vicar  general  states  that  he  makes  good 
all  omissions,  and  so  forth,  and  supplies  all  defects  (t).  I  forget  the 
words,  but  they  are  to  that  effect ;  and  it  may  be  provided  for  m  that 
way.  There  may  be  a  sufficient  power  for  him  to  make  good  any 
formal  act  which  he  is  called  upon,  on  the  part  of  the  crown,  to  do ; 
and  that  is  provided  for  in  the  terms  of  the  sentence. 
Dispensation  Mr.  Justice  CoLBBmoB.  Would  that  apply  to  the  case,  which 
with  canonical  I  put,  of  incapacity  by  reason  of  age  ?  {j)  Would  that  be  a  matter  of 
*^'  form,  that  could  be  dispensed  with,  under  these  general  words  ? 

Dr.  BayfonL    Your  lordship  will  see  that  there  is  an  act  of 

parliament  applying  there.     The  words  of  the  formal  sentence  I  will 

refer  ta    And  your  lordships  will  remember  that,  in  the  whole  course 

of  the  argument,  I  have  been  endeavouring  to  show  that  confirmation 

is  a  formal  act ;  and  therefore,  in  case  there  should  be  anything 

irregular  in  the  way  of  going  through  such  form,  in  regard  to  that. 

Form  of  the      we  find  it  provided  for  in  the  sentence,  which  is  in  the  usual  form, 

deiiaitive  ten-    iq  the  form  which  has  been,  I  believe,  invariable.     ''  And  we  do,  as 

bgdll dSecu.   ^  *B i'*  our  Power  and  by  law  we  may,  supply  aU  defects  whatsoever 

in  the  said  election,  if  any  there  happen  to  be.    And  we  do  commit 

unto  the  said  bishop,*^  and  so  on.     So  that,  in  rq^ard  to  that  matter, 

as  fiu:  as  administering  and  carrying  through  this  form  goes,  it 

apnears  to  me  to  be  provided  for  in  this  way. 

Mr.  Justice  Eble.  I  understood  you  to  have  given  another 
answer  to  that,  in  the  earlier  part  of  your  argument;  namely,  that  all 
the  power  of  the  Pope,  as  the  Catholic  head  of  the  church,  became 
vested  in  the  crown,  as  head  of  the  Anglican  church ;  and  that  then 
the  positive  mandate  firom  the  crown  to  the  archbishop,  to  confirm 
the  person  named,  was  equivalent  to  a  positive  direction  fit>m  the 
Pope,  and  therefore  would  have  been  proof  that  the  objections  had 
been  dispensed  with. 
The  origin  Dr.  Bayford.    I  am  much  obliged  to  your  lordship  for  calling  my 

(0  Suproy  p.  79.  (/)  Yidenywia,  p.  170* 
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attention  to  that     My  lords,  before  I  quit  this  subject,  I  should  Reginto.  The 
wish  to  draw  your  attention  very  shortly  to  an  account  of  the  ancient   '^^^^^^ 

mode  of  election,  before  the  canon  law  was  placed  on  its  present  ^' . 

footing ;  because  your  lordships  will  see  that  tnis  canon  law  did  not  ^'  Bayford** 

introduce  elections  of  bishops:   it  makes  mention  of  elections  of  "S""**"^- 

bishops ;  but  they  existed  long  before  the  canon  kw  was  drawn  up  and  true  cb». 

in  the  form  in  which  we  now  see  it,  and  before  many  parts  of  it  were  rtcterof 

framed.    Elections  of  bishops  existed  in  the  very  earliest  times;  and  ^  "* 

therefore  I  will  call  your  lordships'  attention  to  a  few  passages  from 

BmghanCs  Christian  Antiaitities,  to  show  your  lordships  the  framework  Bingbam't 

upon  which  all  this  macninery  of  the  canon  law  had  to  act     My  51S^ 

lords,  in  the  16th  chapter  of  his  2nd  book  (A),  he  gives  the  acts  which     *'*'^"*'^'' 

the  metropolitans  had  to  perform*     He  says:  ^* First,  they  were  to 

regulate  the  elections  of  all  their  provincial  bishops,  and  either  ordain, 

or  authorize  the  ordination  of  them."     And  then  he  goes  on  to 

describe,  what  I  will  not  trouble  your  lordships  with,  that  originally 

they  were  present  at  and  presided  over  the  elections  themselves. 

The  confirmation,  therefore,  under  those  circumstances,  would  be 

equivalent  to  saying  this :  The  election  is  completed ;  you  have  gone 

through  the  matter ;  it  is  done.     It  was  in  £eict  the  returning  officer 

saying.  The  thing  is  concluded.  That  was  the  origin  of  confirmation 

by  the  archbishop:  he  was  the  president,  presiding  over  the  election. 

And  the  writer  states  many  instances  in  which  that  occurred.   Then 

he  says,  in  the  14th  section,  that  ''this  power  of  metropolitans  was 

not  arbitraiT :  for  though  no  bishop  was  to  be  elected  or  ordained 

without  their  consent,  yet  they  had  no  negative  voice  in  the  matter.'* 

So  that,  originally,  they  were  not  the  persons  who  were  to  reject  the 

parties  that  were  brought  before  them:  ''they  had  no  negative  voice 

m  the  matter,  but  they  were  to  be  determined  and  concluded  by  the 

major  part  of  a  provincial  synod."    He  speaks  at  great  length  about 

the  different  matters  in  regard  to  the  election,  and  how  far  the  laity 

and  the  clergy  have  an  interest  in  the  election ;  and  subsequentlv  he 

states  a  case. — I  cannot  lay  my  hand  upon  the  passage  I  was  about 

to  call  your  lordships'  attention  to,  but  I  will  state  it  in  my  own 

words.    He  says,  that  subsequently  it  appeared  that  the  archbishop 

could  not  be  present  at  those  elections ;  that  then  the  mode  pursued 

was,  that  those  who  actually  presided  at  and  conducted  the  election, 

and  knew  all  that  took  place,  came  with  a  petition  to  the  archbishop 

to  confirm  the  party,  certifying  to  him  that  all  had  been  done  whicn 

would  have  been  done  supposing  he  had  been  present,  and  that 

thereupon  confirmation  toox  place  (Z).    Now,  my  lords,  I  apprehend 

that  that  is  precisely  the  introduction  of  the  present  confirmation  by 

the  archbishop.     Inasmuch  as  he  is  not  present,  but  absent,,  it  is 

necessary  for  some  parties  to  come  and  certi^  to  him  that  all  those 

things  are  regpularly  and  properly  done ;  and,  upon  that  certificate 

being  obtained,  he  proceeos  to  confirmation.     Therefore  this  seems 

to  show  that  confirmation  is,  in  point  of  iact,  a  part  of  the  election ; 

that  the  confirmation  is  the  ratifying  and  giving  eiffect  to  the  election ; 

and  that  there  is  not,  and  never  was,  such  a  distinction  as  is  attempted 

to  be  now  introduced,  namely,  that  you  shaU  be  in  a  position,  not  to 

(k)  Sect  12.  (0  See  Book  4,  c.  2,  s.  6,  &c. 
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oppose  the  election,  not  to  come  forward  there,  and  be  heard,  or  do 
anything  with  respect  to  it ;  but  that  you  may  stand  by,  and  then 
come  forward,  in  a  subsequent  stage,  and  oppose  the  con6rmation  of 
the  party. 

My  lords,  there  is  only  one  instance,  I  believe,  of  opposition  being 
offered  to  the  confirmation  of  a  bishop  elect,  in  aadidon  to  that 
which  is  now  brought  before  you;  the  instance  of  Jones  and  the 
mob  who  came  to  Bow  Churcn  many  years  ago.  As  to  that  case, 
I  really  think  that  it  would  be  unbecoming  in  me  to  allude 
to  it  further,  after  what  has  been  already  said ;  because  I  cannot 
understand  how  the  statement  of  Dr.  Rives  is  to  be  taken  in 
any  way,  except  as  the  opinion  of  a  certain  individual  expressed 
under  circumstances  where  he  might  wish  to  say  that  which  would 
be  most  pleasant  to  the  parties  he  addressed.  Therefore  I  leave 
that  case  altoffether.  And  I  now  call  your  attention  to  a  passage 
appearing  in  Bishop  Bumefs  History  of  his  Own  Times,  voL  1, 
p.  696,  folio  edition.  He  is  speaking  of  the  elevation  to  the  see  of 
Oxford,  of  Dr.  Parker,  whom  he  describes;  and  then  he  says: 
*' These  two  men"  (Dr.  Parker,  and  Dr.  Cartwright  raised  to  the  see 
of  Chester)  ''were  pitched  on,  as  the  fittest  instruments  that  could 
be  found  among  the  clergv,  to  betray  and  ruin  the  church.  Some  of 
the  bishops  brought  to  Archbishop  Sancroft  articles  against  them, 
which  they  desired  he  would  offer  to  the  king  in  councd,  and  pray 
that  the  mandate  for  consecrating  them  might  be  delayed,  till  time 
were  given  to  examine  particulars." — So  Uiat  those  appointments 
were  so  ofiensive,  that  other  bishops  came  forward  and  prayed  the 
archbishop  to  delay  till  he  coula  apply^  to  the  crown. — ''And 
Bishop  Lloyd  told  me,  that  Sancroft  promised  to  him  not  to  conse- 
crate them  till  he  had  examined  the  truth  of  the  articles;  of  which 
some  were  too  scandalous  to  be  repeated.  Yet  when  Sancroft  saw 
what  danger  he  might  incur,  if  he  were  sued  in  a  prcBmumre^  be 
consented  to  consecrate  them."  So  your  lordships  see,  that  b^  the 
fear  of  the  penalties  attaching  upon  this  very  statute,  the  archbishop 
of  that  day  was  prevented  domg  a  thing  which,  according  to  Bishop 
Burnet,  he  had  stated  his  wish  to  do ;  and  was  driven,  against  his 
promise,  to  consecrate  a  bishop  elect,  without  any  previous 
mouiry. 

Mv  lords,  it  does  not  appear  to  me,  after  what  has  been  aheady 
stated  to  your  lordships,  and  to  which  you  have  so  long  fi^ven 
attention,  that  I  have  anjr  fiirther  matter  worthy  of  being  brought 
under  your  notice.  This  is  a  case  undoubtedly  involving  the 
very  deepest  considerations.  I,  for  my  part,  desiring  the  pros- 
pentT  ana  welfare  of  the  establidhed  church  in  this  kingcbm,  should 
deeplv  lament  that  tl)^  mode  of  presenting  to  bidhopricks  should 
ever  oe  called  in  question,  so  as  to  introduce  therein  the  ele- 
ments of  a  popular  election.  My  lords,  it  must  be  obvious  that, 
however  conmied  the  present  mode  may  be,  the  introduction  of  such 
elements  in  elections  of  bishops  would  be  open  to  inconveniences 
fix>m  which  we  are  now  shielded,  and  that  it  the  elections  were  to 
be  extended  to  those  limits  which  in  earlier  times  they  had,  when 
the  people  and  the  clergy  themselves  elected  their  bishops,  the  evils 
which  were  rife  in  those  times  would  be  again  introduced.    It 
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appears  to  me,  that  the  only  safe  and  desirable  course,  the  only  Regina  e.  Tbe 
thing  that  one  can  wish  and  hope  for,  is,  that  the  appointment  of  Archbishop  of 
bishops  may  hereafter,  as  it  does  now,  in  substance  remain  in  the  ^^' 

hands  of  the  crown. 

Mr.  Waddingtfm.     My  lords,  it  now  becomes  my  duty  to  offer  to  Mr.  Wadding. 
the  court  a  few  observations  on  the  same  side.     I  must  confess  that,  ton's  argument, 
notwithstanding  the  very  great  importance  of  the  case,  and  the  very 
discursive  nature  of  the  arguments,  I  cannot  help  thinking  that, 
when  the  whole  is  concluded,  and  your  lordships  come  to  a  calm 
consideration  of  the  case  itself,  you  will  not  find  it  to  present  any 
difficulty  whatever.     It  seems  to  me  perfectly  impossiole  that,  in 
the  utter  silence  of  any  of  the  authorities  of  our  own  law,  and  in  the  Silence  of  our 
extremely  doubtful  nature  of  the  authorities  firom  the  canon  law,  ^^^  ^*''* 
which  my  learned  friend,  Sir  FUzroy  KeUy^  has  first  to  import  into  Doubtful 
this  question,  before  he  can  take  the  very  first  step  or  obtam  a  locus  n»*p»^e  of  the 
standi  at  all, — I  say,  I  think  your  lordships  will  find  it  impossible,  in  fv^nuhe^on 
the  absence  of  the  one,  and  in  the  doubtful  language  of  the  other,  law. 
to  put  a  construction  upon  the  words  of  the  act  of  parliament,  at  Violence  done 
variance  with  the  rules  upon  which  statutes  have  been  construed  totjestat. 
in   these  courts,   contrary   to   the    plain   meaning  of  them,   dis-  °     ^^ 
torting  many  most  important  provisions,   and  rendering   utterly 
unreasonable  and  absolutely  unintelligible,  when  this  interpretation 
is  put  upon  it,  an  act  which,  I  think,  I  shall  show  your  lordships 
^as  made  for  the  most  plain  and  intelligible  purpose,  and  is  framed 
in  the  very  best  language  that  could  be  selectea  by  the  very  grave 
and  learned  persons  who  drew  acts  of  parliament  at  that  time.     If  I 
should  establish  that,  what  a  proposition  is  it,  that,  now  for  the  first 
time,  your  lordships  should  be  called  on  to  interpose  the  authority 
of  this  court,  in  order  to  cause  a  proceeding  to  take  place,  which 
never  has  taken  place  in  the  history  of  this  country  ;  which  my 
learned  friend,  who  makes  the  motion,  does  not  pretend  ever  has 
taken  place,  either  before  or  since  the  Reformation ;  but  which  now, 
for  the  first  time,  as  be  must  admit,  is  to  bring  into  practice  those 
canons  which,  he  says,  have,  somehow  or  other,  been  incorporated 
i^ith  the  law  of  this  country,  and  which  will  control  and  override 
the  express  provisions  of  this  act  I 

My  lords,  it  has  been  most  justly  observed  by  my  learned  friend,  as  to  the 
who  so  ably  addressed  the  court,  that  the  first  question  which  your  authority  of 
lordships  have  to  determine  is  a  question  of  canon  law,  or,  rather,  I  ^^  ^^^^  ^^^ 
may  say,  of  ecclesiastical  law;  because,  in  this  country,  there  is  no 
law  properly  called  canon  law.     The  law,  as  administered  here,  is 
the  queen's  ecclesiastical  law,  into  which  some  portion  of  the  canon 
law,  no  doubt,  has  been  imported,  but  the  other  and  by  far  the 
greater  portion  has  been  entirely  excluded  from  it.     This  observa- 
tion of  my  learned  friend  was  a  most  just  one  undoubtedly,  because 
the  sole  ground  of  my  learned  friend  Sir  Fitzroy  Kelhfs  ai^ument 
is  this — 

Lord  Denman.     Will  you  allow  me.  Dr.  Bayfard^  to  ask  the 
name  of  the  case  which  you  quoted  from  Burners  Own  Times  ? 

Dr.  Bayford.     I   can  hardly   say   that  it  is  a  case.     It  is  an 
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Rcginar.  Tbe  historical  matter.     It  was  the  case  of  Dr.  Parker^  bishop  of  Oxford. 
'^c^**^^rto^^^  Sancroft  was  the  archbishop.     It  is  in  page  696,  in  the  year  1686. — 

— !!!!! !Zl  I  am  sorry  to  have  misled  your  lordship,  but  it  seems  to  have  been 

Mr.  Wadding.  £)r.   Cartwriffht — They  are  both  mixed    toirether  in    the  same 

The  Solicitor  General     It  is  in  the  Oxford  edition  of  Burnet  (ly 
Mr.   Waddington.     My  lords,  I  was  observing  what  had  been 
observed  before ;  but  it  is  so  important  to  my  argument,  that  I  will 
Strictures 00     just  repeat  it:  Uiat  the  very  foundation  of  Sir  Fitzroy  Kelh/'s  case 
Sir  P.  Kelly*!    rests  upon  showiug  what  were  the  provisions  of  the  canon  law, 
ffumeot'T'         because  tbe  mode  of  his  argument  (wnich  I  hope  I  shall  not  misre- 
present) is  this.     He  finds,  in  the  confirmation  of  bishops,  under 
this  act  of  parliament,  that  certain  forms  have  been  observed,  one  of 
those  forms  being  the  citation  of  opposers,  who  are  told  to  come  in, 
and  informed  that  if  they  come  tney  shall  be  heard.     That  is  the 
strongest  form,  the  form  most  in  his  ravour,  and  that  which  he  relies 
Sutemeotsof    upon  most     He  then  looks  at  Gibson^s  Codexy  and  other  English 
English  c».       canonists  writing  upon  this  statute ;  and  there,  in  the  notes,  he  finds 
°°ct?B^  "con-      ^*^»  ^^  speaking  ot  those  forms,  they  have  mentioned  what,  in  their 
fimatioD.   '     judgments,  was  the  old  canon  law  upon  the  subject;  no  one  of  them, 
however,  saying  that  it  was  the  law  of  England,  or  that  it  ever  had 
been  practised  in  England,  but  simply  stating,  by  way  of  annotation, 
that  such  had  been  the  ancient  canon  law.     He  refers  likewise  to 
And  of  foreign  Certain  other  authorities, — ^foreign  canonists, — and  also  to  the  actual 
canonitts.  Decretals,  to  which  I  will  call  your  lordships'  attention,  and  upon 

The  Decretals,  ^[jj^^j^  j^y  learned  friend  relies.     Now,  my  lords,  unless  my  learned 
friend  can  show  that  those  Decretals  had  been  adopted,  and  had 
been  part  of  the  law  of  this  country,  and  acted  on  in  tnis  country,  it 
is  impossible  that  he  can  stir  one  step ;  because  he  says,  Tou  are  to 
look  at  the  forms,  and  you  are  to  look  at  the  Decretals,  to  determine 
what  those  forms  meant,  supposing  the  ceremony  to  have  been 
performed  under  those  Decretals.     Then,  having  ascertained  that, 
you  are  to  say  that  the  confirmation  in  this  act  ot  parliament,  with- 
out reference  to  the  rest  of  the  same  act,  means  confirmation  in  the 
mode  pointed  out  by  those  Decretals,  which,  as  he  says,  (and  says 
justly,)  involved  undoubtedly  a  power  of  r^ection.     Whence  he 
concludes  that  such  is  the  interpretation  of  the  word  **  confirm"  in 
the  statute,  that  this  election  must  be  declared  void,  and  that  the 
party  is  dejiciendus,  though,  I  suppose,  he  will  not  go  on  to  say  that 
the  opposing  party  is  puniendus. 
What  paru  of        Now,  my  lords,  here,  in  order  to  prove  this  part  of  his  case,  the 
the  canon  law    obvious  course  of  mv  learned  fiiend  was  to  show  what  parts  of  the 
were  received    canon  law  were  received  in  this  country.     I  will  cite  to  your  lord- 
In  force  In  This    ships,  firom  a  very  high  authority,  what  is  said  upon  the  subject,  an 
country.  autuori^  wcll  kuown  to  your  lordships,  in  5  Cokeys  Beports^  which 

Coke,  De  Jure  appears  in  the  form  of  a  preface,  and  m  reality  is  a  treatise  De  Jure 
^«Wf^^«c'«-  Reffis  Ecclesiastico.  I  am  citing  from  page  32  of  the  prefiM^e  ?  The 
..^^^  prefiu;e  is,  in  reality,  a  short  report  of  a  ca8e(iit),  with  a  dissertation 

(0  Hist,  of  his  Own  Times ;  Vol.  8,  p.  137,  of  the  Oxford  Edidon  of  1823. 
(m)  Caudre/s  case,  5  Rep.  32  b. 
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upon  the  king's  ecclesiastical  law.     This  is  what  he  says:  ^^If  it  be  Regina  v.  The 
demanded  what  canons,  constitutions,  ordinances,  and  synods  pro-   ^^Jl^^ufy*^ 

vincial,  are  still  in  force  within  this  realm;  I  answer,  that  it  is  resolved  - 

and  enacted  by  authority  of  parliament,  that  such  as  have  been  Mr.  Wadding- 
allowed  by  general  consent  and  custom  within  the  realm,  and  are  not  ^n  a  argument. 
contrariant  or  repugnant  to  the  laws,  statutes,  and  customs  of  the 
realm,  nor  to  the  damage  or  hurt  of  the  king's  prerogative  royal,  are 
still  in  force  within  this  realm,  as  the  king's  ecclesiastical  laws  of  the 
same."  Therefore  there  must  be  evidence  that  they  had  been  allowed 
by  general  consent  and  custom  within  the  realm ;  and  they  must  not 
be  to  the  damage  or  hurt  of  the  king's  prerogative  royal,  or  the  sta- 
tutes of  the  realm.  Those  are  the  only  ones  which  are  still  in  force. 
Then  it  says,  '^Now,  as  consent  and  custom  hath  allowed  these 
canons,  so  no  doubt  by  general  consent  of  the  whole  realm,  any  of 
the  same  may  be  corrected,  enlarged,  explained,  or  abrogated." 
Therefore,  my  lords,  they  depend  entirely  upon  the  general  custom 
of  the  realm,  in  the  first  instance ;  they  must  have  been  allowed  and 
acted  upon  here.  And,  besides  that,  they  must  contain  nothing 
contraiy  to  the  general  law  of  the  country;  above  all,  nothing  con-* 
traiy  to  the  king's  prerogative  or  to  any  statute.  And  my  learned 
friend  must  show  that  those  canons  upon  which  he  relies,  are  in  that 
position.  But,  in  the  first  place,  ao  those  canons  apply  to  the  Thetuthont!e§ 
queen's  bishops  at  all?  I  have  been  furnished  by  my  learned  fiiend,  ^^^^  ^™  *^® 
Dr.  Twiss,  (who  I  am  very  sorry  cannot  address  the  court)  (n),  with  ^^i^Jtrto^ 
the  original  Decretals,  wnich  are  of  course  the  proper  and  best  bUhops. 
evidence  of  what  the  law  was.  I  will  refer  your  lordships  to  the  Decretals  of 
passages  bearing  upon  the  question.  One  of  the  most  important  of  <}Tegorj  9. 
them  is  to  be  found  in  the  Decretals  of  Gregory  9,  (in  the  Corpis 
Juris  Canonici),  book  1,  title  6,  c.  44.  This  was  a  Decretal  made  in 
the  year  1234.  I  certainly  was  very  much  surprised  to  find  that  it 
does  not  in  terms  apply  to  bisbops  at  all;  and,  as  &r  as  I  can 
understand,  it  does  not  in  reality  apply  to  them ;  for  your  lordships 
will  see  that  the  word  there  used  is  not  episccmi^  but  pr<Blati.  And  PndaH. 
I  understand  that,  throughout  the  whole  of  these  books,  pr<Blati  are 
perfectly  distinct  from  episcopi;  that  they  refer  to  abbots  and  to 
superior  clergy  of  an  order  inferior  to  episcopi;  and  that  when 
bishops  are  intended,  episcopi  ate  always  mentioned.  In  this  De- 
cretal, upon  which  my  learned  firiend  relies,  you  will  find  that  the 
part  upon  which  he  rests  his  argument  is  confined  to  prcelatij  without 
mention  of  episcopi ;  and  it  applies  therefore  to  some  other  parties, 
who  have  no  reference  to  this  question.  There  is  first  the  title, 
which  is  no  part  of  the  Decretal,  and  therefore  I  will  not  read 
it  That  uses  the  word  prcslatus  only.  Then  comes  the  Decretal 
itself;  and  it  says,  *' Nihil  est  auod  eccleside  Dei  magis  officiat,  quam 
qudd  indigni  assumantur  prselati  ad  regimen  animarum."  That,  I 
imagine,  is  not  the  way  in  which  bishops  would  be  spoken  of: — 
**  indiffni  assumantur :" — I  understand  that  a  bishop  never  would  be 
described  in  that  way,  and  never  is.  Then  we  proceed  to  the  part 
which  my  learned  fiiend  says  he  relies  on.    It  says,  **  Volentes  igitur 

(n)  Vide  supra,  p.  121. 
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Rpfpna  V.  The  huic  morbo  adhibere  necessariam  medelam,  irrefragabili  coDStitatione 

Archbishop  of  gancimus,  qiiatenus,  quum  quisquam  ad  regimen  animarum  fuerit 

^  ^'    electuSy  is  ad  quem  pertinet  ipsius  confirmation  diltgenter  ezaminet 

Mr.  Wadding,  et  clectionis  processum,  et  personam  electi."    That  is  the  person  to 

ton's  argument  ^hom  it  applies,  and  it  does  not  refer  to  a  bishop  at  all,  under  the 

description   of  ^'electus  ad  r^men  animarum.      My  lords,  that 

certainly  was  a  matter  which  took  me  by  surprise ;  because,  though 

I  know  very  little  of  these  subjects,  I  imagined  that  the  writers 

whom  my  learned  firiend  has  cited  (o),  were  somewhat  more  correct 

than  in  tnis  instance  they  appear  to  be  ;  for  here  we  have  this  very 

Decretal,  upon  which  the  wnole  matter  is  founded;  and,  except 

what  is  to  be  collected  from  them,  there  is  no  evidence  that  it  was 

ever  received  in  this  country ;  but  when  we  come  to  consult  that 

Decretal  itself,  we  find  that  it  does  not,  in  reality,  speak  of  bishops, 

but  uses  words  which  are  not,  in   the  common  language  of  the 

Decretals,  applicable  to  bishops  at  all     Therefore  here  comes  the 

first  question  which  you  are  to  decide.     Can  my  learned  friend 

Erove  that  this  canon  uses  language  ever  applied  to  the  case  of  a 
ishop  (which  I  defy  him  to  do);  or,  secondly,  that  it  was  ever 
received  and  acted  on  in  this  country  ?  This  is  my  first  observation 
on  the  first  Decretal  which  my  learned  fidend  relied  on,  namely,  the 
one  which  was  to  make  the  confirmation  void. 

There  is  another  Decretal,  to  which  I  will  now  call  your  lordships' 
attention ;  and  it  is  most  singular  that  it  also  does  not  mention  bishops. 
It  is  one  on  which  my  learned  friend  must  rely  entirely,  because 
the  first,  even  if  it  did  apply  to  bishops,  does  not  say  that  the  con- 
firmation shall  be  void.  And  it  is  clear,  unless  my  learned  friend 
can  make  out  that  this  present  confirmation  is  voia,  that  there  is  a 
subsisting  judgment,  ana  it  is  impossible  for  your  lordships  to  give 
him  a  mandamus. 

Now  then,  my  lords,  we  come   to  the  other  Decretal,  which 
is   the   Decretal  of  Sextus ;    and   it   is  cited  in  Gibson,  as  the 
authority  upon  which  he  states,  that  if  the  parties  are  not  called, 
and  the  **  negotium "  is  not  made   matter  of  discussion,  the   con- 
firmation is  void  (p);  which,  I  apprehend,  does  not  bear  out  the 
meaning  put   upon   it  by  my  learned  friend.  Sir  Fitzroy  KeUt/y 
that  it  necessarily  imports  a  trial  of  the   merits  of  the   bishop 
elect.     Still  it  would  give  him  an  argument,  upon  which  he  may 
contend  that  such  is  the  case.     This  Decretal  was  also  cited  by 
Comment  on      Lyndwood,  as  a  Decretal  of  Sextus;  and  it  is  found  among  his 
Scxt.  Decretal,  Decretals,  book  I,  title  6,  c.  47.     I  cite  it  from  the  Carpus  Juris 
^^\i*  ***•  ^       CarumicL     It  was  made  at  Rome  in  1298.   It  is  altogether  silent  as 
°'  to  bishops.     It  is  in  general  terms.     It  does  not  mention  any 

particular  spiritual  person;  but  I  understand  (I  certainly  cannot 
go  throuffh  all  of  them  at  the  present  momeot,  but  I  understand) 
that  all  me  previous  Decretals,  all  indeed  which  either  precede  or 
follow  it,  apply  to  inferior  officers  of  the  church,  and  to  persons 
below  the  aignity  of  a  bishop.     And  in  this  Decretal,  whicn  is  so 
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much  relied  on,  the  word  "  episcopus"  is  not  to  be  found.  It  is  in  Regina  v.  Thn 
perfectly  general  terms.  It  begms  "  Quoniam,  electione  non  in  Archbishop  of 
Concordia  celebrata,  superior  ad  quern  electionis  ipsius  coniirmatio  .  •°;^"'y- 
pertinet,  consuevit  interdum  suae  confirmationis  celeritate,  praeferens  Mr  w  adding- 
cupiditatem  propriam  luri,  et  inordinatum  affectum  etiam  aequitati,  *<>"*»  »«'gwn»e«>t- 
competitorem  aliquanao,  ubi  alius,  vel  eos,  qui  se  volunt  opponere, 

auando  electus  est  unicus,  supplantare,  dum,  nullis  vocatis  et  non 
iscusso  negotioy  per  repentmam  confirmationem  cito,  contra 
doctrinam  Apostoli,  imponit  manus  electo:  nos,  volentes" — ^and  so 
on.  It  decrees  that  those  confirmations  shall  be  *'  irritas  et  inanes." 
Now  I  apprehend  that  languafi:e  of  that  kind  would  not  be  applied 
to  the  superior  o£5cers  of  the  church,  (to  archbishops,  for  instance,) 
without  expressly  designating  them.  And  the  context,  which  also, 
I  understand,  will  bear  me  out,  shows  that  it  has  not  any  application 
whatever  to  bishops:  at  any  rate,  bishops  are  not  mentioned.  And 
it  is  for  my  learned  fnend  to  show,  by  some  much  stronger 
ai^uments  than  the  mere  statement  of  text  writers,  {Lyndwood,  for  Lyndwood,au 
instance,  who  is  notoriously  an  incorrect  writer,  and  as  to  whom,  it  in<?'"^ct 
is  stated  by  Lord  Holt,  m  one  of  his  judgments,  which  I  know  ^" 
perfectly  well,  though  I  cannot  refer  to  it  now,  that  not  half  of  what 
18  found  in  Lyndwood  is  law),  it  is  for  my  learned  friend,  I  say,  to 
show,  that  bishops  are  there  referred  to. 

Therefore,  how  do  we  stand  upon  this  preliminary  question,  as  to  No  instance 
the  canon  law  ?    It  is  not  suggested  that  it  has  ever  been  acted  o^  ^  *"f*w*" 
on.     My  learned  firiend  cannot  point  out  a  single  case,  either  before  f^d'^ntended 
the   Reformation,  or  since,  where   there  has  been,  in  fiu^t,  any  for. 
investigation  of  the  nature  which  he  calls  for.     He  cannot  point  to 
a  single  text  writer  of  the  English  law,  who  says  that  there  has  been 
such  an  investigation. 

(The  observation  of  Lord  HolU  to  which  I  alluded,  is  to  be  found  i^nl  Ho1t*s 
in  a  case  in  Lord  Raymond^  which  I  shall  have  to  cite  for  another  ®P*°^®"  ?J 
point.     Lord  HoU  says,  "  One-half  of  what  one  finds  in  Lyndwood  ^^^^^^^^ 
is  not  the  law  of  the  land"  (r)  ). 

Now,  my  lords,  not  only  it  cannot  be  shown   that  such  an 
investigation  as  this  ever  took  place,  but  the  silence  of  the  text 
writers  upon  the  subject,  and  the  language  in  which  they  speak  of 
the  early  confirmation  of  bishops,  show,  almost  irresistibly,  what  Doctrine  of 
they  consider  to  be  the  law,  namely,  that  there  was  no  pretence  for  English  text 
putting  such  an  interpretation  upon  this  statute.     Their  view  of  it  J^"hJ^ghV*^** 
was,  not  that  it  merely  gave  the  kins  power  to  appoint  a  person  of  inquiry. 
whose  qualities  were  to  be  investigated,  and  who  might  be  rejected 
from  the  situation  in  which  the  crown  had  placed  him,  but  that  it 

Save  an  absolute  and  complete  power  to  the  crown.     That  is  the 
octrine  unquestionably  of  Cokey  in  the  two  passages  in  which  he  Coke. 
speaks  of  the  matter,  and  which  have  been  cited  already  by  my 
learned  friend  the  Attorney  General^ — or  one  of  them  at  least  (s). 
I  will  not  read  the  second  to  your  lordships,  because  it  is  almost 


(r)  In  Rex  o.  Raines,  1  Ld.  Raym.  363. 
(<)  Supm,  p.  126. 
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Reginao.  Tbe  identically  in  the  same  words:  but  the  references  are  as  follows. 

"c^te^bu?  °^  ^^^'  ^^^  ^  ^^**  T^  LytOetan,  134,  a:  the  other  is  344,  a,  in  the 

~  2nd  voL,  where  ne  repeats,  in  precisely  the  same  tenns,  that 

w.!!i*^*^*°^:   originally,  by  the  ancient  law  of  England,  the  appointment  of 

bisnops  was  absolutely  in  tbe  crown,  that  there  was  no  conbrmation 

abBdute  at  all,  but  that  the  investiture  was  by  the  crown  cum  baculo  et 

of  appoinu''^'^   ^^^^to.    This  continued  to  the  time  of  king  Henry  1,  when  there 

ment  of  bishops  was  a  violent  contest  between  him  and  the  rope.     This  of  coarse 

wwmthe         ^^g  contrary  to  what  was  going  on  in  the  rest  of  Europe,  where  the 

Pope  had  obtained  the  right  of  confirmation,  which  gave  him,  in 

efiect,  the  right  of  nomination:   at  least,  he  had  the  power  of 

making  the  parties  submit  to  his  terms  before  he  confirmed  them. 

Interfered  with  This  contest,  according  to  all  our  writers,  continued  to  the  time  of 

^ngj^n!     Jol^i^»  in  the  year  1215,  when  the  charter  was  granted  which  your 

lordship  referred  to.     The  terms  of  that  charter  are  most  important, 

because  the  effect  of  it  was  to  put  matters  in  precisely  the  same 

situation  as  they  remained  in  till  the  passing  of  the  statute  of 

Henry  8.     The   terms  of  that  charter   were   these  (t):  that  the 

crown  should  grant  a  licence  to  elect,  to  the  dean  ana  chapter  of 

the  cathedral,  or  to  the  abbot  and  monks  of  the  convent,  as  the 

case  might  be.     They  could  not  elect  without  a  licence ;  but  the 

hypothesis  was,  that  tne  election  was  a  firee  election.     There  was  a 

Conff^  d^dUre^  but  no  letters  patent  appointing  and  ordering  them 

to  elect  a  particular  person ;  and  the  hypothesis  of  the  law  was, 

that  the  election  was  fi'ee;  but  the  king  had  a  veto.     Then  the 

Alter  which,      Fope  got  the  right  of  confirmation;  which  he  undoubtedly  retained 

*^®  ?^  till  the  passing  of  the  statute  of  Henry  8.     What  use  he  made  of  it, 

ri^"t  of  coik.      7^^^  lordships  will  see  by  the  preamble  of  this  statute.     But  such  is 

firmatioD.  undoubtedly  the  history  of  the  right  of  appointing  bishops,  till  the 

time  of  the  passing  of  the  statute ;  and  ail  our  writers,  including 

Blackstone.       Sir  WiOiam  Blackstoney  in  the  passages  cited  by  my  learned  fiiend^ 

The  Stat,  of      Mr.  HtU^  yesterday  (u),  treat  the  statute  as  passed  with  the  intention 

Hen.  8  restored  of  recurring  to  the  ancient  state  of  things,  and  of  giving  the  crown 

right^?the        ^^^  actual  nomination  of  bishops.     And  indeed  it  would  have  been 

crown.  a  most  extraordinary  thing,  for  such  a  monarch  as  Henry  8,  when 

he  had  experienced  the  effect  of  allowing  the  confirmation  of  bishops 

to  be  in  other  hands,  when  he  found  that  it  in  effect  amounted  to  a 

.  veto  upon  his  own  power,  when  he  was  remodelling  the  whole 

system,  and  getting  nd  of  a  foreign  person  who  had  been  a  check 

upon  the  royal  power,  and  had  possessed  the  means  of  imposing  a 

veto  upon  his  appointment, — it  would,  I  say,  be  most  extraordinary 

that  he  should  pass  an  act  which  gave  precisely  the  same  power  to 

one  of  his  own  subjects,  to  one  appomted  oy  himself.     Is  it  likely  that 

Henry  8  would  have  allowed  an  act  to  pass  which  permitted  one  of 

his  own  subjects  to  put  an  absolute  veto  upon  his  will,  and  control 

what  he  had  done  m  the  exercise  of  his  prerogative?    1  say,  the 

proposition  itself  is  monstrous.     It  has  never  entered  into  the  head 

of  any  human  being  to  maintain  such  a  proposition.     That  is  clear. 


t 


i)  Vide  mproy  p.  125,  n.  (j)), 
tt)  Stgfra^  p.  200. 
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from  what  is  said  by  Coke  and  other  text  writers.  There  is  not  a  Regina  o.  The 
dictum  to  be  founds  that  after  the  parties,  acting  under  this  statute.  Archbishop  of 
have  made  an  election,  there  was  a  possibility  of  questioning  it  by  *°  ^^  "'^^' 
any  human  beinff ;  and  it  will  be  for  my  learned  friends  presently  to  ^^-  Wadding- 
show  your  lordaubi{)s,  upon  what  principle  you  can  now  be  called  '^■■'K""®"- 
upon,  £9r  the  first  time,  to  introduce  sucn  a  aoctrine  into  our  law. 

But  before  I  come  to  the  25th  of  Henry  8,  I  will  just  observe  Intermediate 
upon  the  statute  which  preceded  it,  the  23id  of  Henry  8 ;  because  g»*-  o^  ^^ 
that  was  the  first  alteration  that  was  made.     That  was  a  sort  of  ^^or^rt^e^ 

Provisional  alteration,  subject  to  a  treaty  to  take  place  between  the  towards  a  com- 
ing  and  the  Pope  (»).  6ut  it  put  matters  in  a  state,  which  were  P^«*e  restora- 
not  very  satisfactorv  to  either  party;  because,  although  it  provided  royJ^pJc^ 
against  an  abuse  of  the  power  of  the  Pope,  it  did  not  exclude  him  gativo. 
entirely  firom  interference,  but  it  only  said,  that  if  the  parties  were 
delayed,  then  the  king  should  have  an  absolute  power  of  appoint- 
ment And  it  becomes  verv  important  to  see  it,  even  in  this  first 
statute,  there  is  a  shadow  of  ground  for  supposing  that  the  king's 
appointment  could  be  reviewed ;  because,  if  it  is  clear,  from  the 
23rd  of  Henry  8,  that  the  king  was,  in  certain  cases,  to  have  the 
absolute  appointment,  what  an  extraordinary  supposition  it  is,  that, 
two  years  aAerwards,  when  he  came  to  make  this  act  complete,  and 
to  get  absolutely  the  right  of  the  Pope,  and  also  to  do  what  had 
never  been  done  in  law  before,  namely,  to  set  aside  the  right  of  free 
election  by  Conffe  d^eUre^  he  should  have  conceded  to  his  subjects 
the  power  of  putting  a  veto  upon  his  acts  I  I  say,  what  had  never 
been  done  in  law  before ;  for  your  lordships  will  not  fail  to  remember 
that,  up  to  the  time  of  the  passing  of  the  statute  of  the  25th  of 
Henry  8,  the  election  was,  in  the  view  of  the  law,  a  fi:^e  election : 
the  king  had  nothing  but  a  veto.  And,  therefore,  though  Sir 
Fitzroy  Kelly  is  correct,  when  he  says,  that  one  great  object  of  the 
25  th  of  Henry  8  was  to  get  rid  of  the  interference  of  the  Pope,  it  is 
evident  that  another  great  and  most  important  object  was  to  get  rid 
of  the  freedom  of  election  altc^ther,  and  to  do  exactly  what  this 
act  is  said  by  all  the  text  writers  to  have  done,  namely,  to  revert  to 
the  old  state  of  things,  when  the  absolute  and  complete  nomination, 
uncontrolled  by  any  other  person  whatever,  was  in  the  crown. 

Now  the  provisions  of  the  23rd  of  Henry  8  are  these.     The  parties   Under  which 
were  still  to  be  allowed  to  go  to  the  Pope  for  all  the  bulls;  which  fjjj  *^?  ^p^ 
were  bulls  of  confirmation  and  consecration;  the  Pope  investigating,  power. 
as  he  thought  proper,  their  qualifications.     There  is  a  long  state- 
ment in   Van  JEspen  (w\  as  to  the  mode  in  which  those  inves-  Van  E&pen. 
tigations  were  supposea   to  be  conducted.     Whether  they  were 
really  so,  I  do  not  know.     It  appears   the  Pope  sent  letters  to 
certain  parties,  to  investigate  the  ufe  and  manners  of  the  bishops 
who  haoi  been  elected  by  the  deans  and  chapters,  and  who  had  been 
presented  to  him  by  the  king  to  have  their  bulls.    Your  lordships  will 
find,  in  the  statute  of  the  23ra  of  Henry  8,  the  mode  in  which  the  election 
proceeded.     The  king  issuing  a  ConffS  diUre^  the  election  went  on ; 

(v)  See  the  statute,  sapra^  p.  31,  n.  («). 
(to)  Part,  i.,  tit.  xiv. 
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Regina  v.  The  and  then,  if  the  king  assented  to  it,  as  he  generally  did,  he 
CMtCTbury'^  presented  the  person  chosen  to  the  Pope  for  his  bullk;  and  then  came 
'  -  the  Pope's  turn,  to  give  them,  upon  such  conditions  as  he  thought 

ton*s  w******"^*  proper.  It  appears  that  Cranmer  paid  900  golden  ducats  for  hb 
s  argumen  .  j^^j j^  ^^^  ^  j  ^^  ^^^  know  what  Other  parties  may  have  usually  paid. 

That  was  allowed  to  repain  under  the  statute  of  23rd  of  Henry  8, 
with  this  qualification  enacted,  that  if  the  parties  presented  to  the 
crown,  the  crown  having  assented  to  the  election  of  the  dean  and 
chapter,  were  delayed  by  the  Pope,  and  had  not  their  bulls  after  a 
reasonable  time,  then  the  appointment  should  be  absolutely  in  the 
power  of  the  crown.  Not  tnat  any  ceremony  of  confirmation  was 
to  go  on,  either  in  form  or  in  substance,  or  that  there  was  to  be  any 
further  test,  either  of  the  election  or  the  persona ;  but  the  crown 
was  to  appoint  absolutely  at  once.  ^*If  any  person  beins  named 
and  presented,  as  aforesaid,  to  any  archbishoprick  of  this  realm, 
making  convenient  suit,  as  is  aforesaid,  shall  nappen  to  be  letted, 
deferred,  delayed,  or  otherwise  disturbed  from  the  same  archbishop- 
rick, for  lack  of  palls,  bulls,  or  other  to  him  requisite,  to  be  obtained 
in  the  court  of  Rome  in  that  behalf,  that  then  every  such  person 
named  and  presented  to  the  archbishop,  may  be  and  shall  be 
consecrated  and  invested,  after  presentation  made,  as  is  aforesaid, 
by  any  other  two  bishops  witnin  this  realm,  whom  the  king's 
highness,  or  any  of  his  heirs  or  successors,  kings  of  England  for  the 
time  being,  will  assign  and  appoint  for  the  same"  (y).  If  the 
archbishop  was  delayed  in  his  bulls,  therefore,  having  regaxd  to 
what  had  passed  in  England,  to  the  king's  assent  to  tne  election, 
and  to  the  presentation  to  the  Pope,  me  archbishop  was  to  be 
consecrated  immediately,  without  any  ceremony  of  confirmation,  or 
any  pretence  for  inquiry  into  the  merits  of  the  election.  The  same 
was  enacted  as  to  the  election  of  bishops.  If  any  bishop,  presented 
by  the  king,  should  be  delayed,  in  that  case  also  there  was  to  be  ao 
order  given  by  the  king  to  some  archbishop  to  consecrate  him, — 
not  to  confirm  him ; — and  there  was  to  be  an  end  of  the  matter, 
without  any  previous  inquiry. 
Stat  25  Hen.  8.  Now  my  learned  fiiend  has  to  contend,  the  law  being  so  in  the 
23rd  of  Henry  8,  that,  in  the  25th  of  Henry  8,  a  statute  was  passed, 
abridging  the  power  of  that  monarch,  and  actually  delegating  to  an 
archbishop,  inferior  to  himself  who  was  at  that  time  declared  to  be 
the  supreme  head  of  the  English  church  in  all  matters  spiritual 
whatsoever, — (I  will  read  your  lordships  the  terms  of  thatstatutel-* 
my  learned  fi-iend  has  to  contend,  that  that  monarch  delegated  to 
an  inferior  person  in  the  same  church  the  right  of  examining  the 
fitness  of  a  person  whom  he  himself  had  selected,  who  bad  been 
elected  by  the  dean  and  chapter,  and  of  whose  election  he  himself 
approved.  That  is  what  my  learned  friend  has  to  make  out,  before 
your  lordships  can  for  a  moment  think  of  making  this  rule  absolute. 
My  lords,  it  is  important  to  refer  very  shortly  to  the  words  of  the 
act  in  which  the  king  was  declared  to  l>e  the  head  of  the  church  (z). 


(x)  Gibs.  Cod.  105,  n.  £.  1  ;  which  was  repealed  bv  1  &  2  P. 

(y)  23  Hen.  8,  c.  20,  s.  2 ;  supra,  p.  &  M.  c  S,  and  revived  in  subfltance  bj 

23,  n.  1  Eliz.  c.  1. 
(z)  The  first  act  is  the  26  Hen.  8, 


IX   THE   queen's  bench.  *^^ 

It  will  be  found  in  Caudrey's  case.     Sir  Edward  Coke  takes  it  from  ^J^^^  '^J 
the  statute  of  the  Ist  of  Elizabeth  (a),  in  which  it  was  afterwards     canterbwy? 
recited.     It  is  said  that  this  is  the  effect  of  it :  "  And  it  was  then  — 

also  established  and  enacted  by  the  authority  of  that  parliament,  ton'saigSmenu 

that  such  jurisdictions^  privileges,  superiorities,  and  pre-eminences,  

spiritual  or  ecclesiastical,  as  by  any  spiritual -or  ecclesiastical  power  Sut.  l  Elit 
or  authority  had  heretofore  been,  or  might  lawfully  be  exercised  or  J^e  soTerSfii 
used  for  the  visitation  of  the  ecclesiastical  state  and  persons,  and  head  of  the 
for  reformation,  order,  and  correction  of  the  same,  and  of  all  church, 
manner  of  errors,  heresies,  schisms,  abuses,  offences,  contempts,  and 
enormities,  should  for  ever,  by  authority  of  that  parliament,  be 
united  and  annexed  to  the  imperial  crown  of  this  realm."    And 
then  the  queen  is  to  appoint  commissioners,  who  are  to  execute 
those  powers.     That,  your  lordships  know,  was  done  afterwards. 
The  commission  remained  till  the  time  of  Charles  1  or  Charles 
2  (ft).     It  is  impossible,  my  lords,  that  language  can  be  found  which  ^|J^^^ 
more  eiroressly  shows  that  all  the  powers   which  the  Pope   had  ferredtothe 
exercised,  and  might  lawfully  exercise  within  the  realm  of  England,  crown  all  the 
were  transferred  by  this  statute  to  the  sovereign.     And  yet,  my  KJ^JfJJP;]!! 
lords.  It  IS  m  this  state  of  things  that  we  come  to  the  statute  upon  cised  by  the 
which  my  learned  friends  now  ask  your  lordships  to  put  the  inter-  Pope, 
pretation  they  contend  for.     I  will  now  address  myself  to  that  point.  One  object  of 
Your  lordships  will  observe,  as  I  said  before,  that,  up  to  the  time  of  JJJ^'^^^J^® 
the  passing  of  this  statute,  the  election,  in  all  cases,  was  by  the  dean  ^^  ancient 
and  chapter;  and  that  it  was  considered  a  free  election.   What  was  the  abiolnte  right 
object  of  the  statute?     What  was  the  principal  object?    It  was  not  «f  ^«  ««»^ 
only  to  prevent  all  foreign  interference,  but  to  give  the  crown  the 
absolute  appointment.     And  how  did  the  statute  effect  this?    It  How  effected, 
effected  it,  by  taking  away  the  freedom  of  election  of  the  dean  and 
chapter.     It  would  be  a  most  singular  thing  if^  in  a  statute  which 
took  away  the  freedom  of  election  in  the  most  arbitrary  manner,  by 
abrogating  the  charter  of  King  John,  and  which  vested  the  appoint- 
ment in  the  crown,  (according  to  the  recitals  in  the  statutes  of  the 
25th  of  Henry  8,  and  the  25th  of  Edward  3  (c),  that  anciently  the 
absolute  right  of  appointment  to  all  bishopricks  and  archbishopricks 
was  in  the  crown), — it  would,  I  say,  be  most  marvellous,  if  that  had 
been  done,  without  taking  pretty  good  care  that  such  a  provision 
should  not  be  met  and  defeated  by  resistance  which  could  by  any 
possibility  be  effectual ;  because  it  is  clear,  from  this  statute,  that 
resistance  was  contemplated.     And  therefore  it  is  enacted,  not  only 
that  if  the  dean  and  chapter  reftise  to  obey  the  letters  missive,  and 
do  not  elect  the  person  recommended  witnin  twelve  days  (there  is 
very  little  time  given  to  them),  they  shall  incur  the  penalties  of 
prcBmimire;  but  also  that  the  crown  shall  then  proceed  to  appoint. 
And  your  lordships  will  see,  that  that  is  the  case  which  is  first 


(a)  C.    1,  8.  17.    Caudrej's  case,  Car.  1,  c.  11. 
&  Co.  33  b.  (c)  Stat.  6 ;  "  the  Statute  of  Pro- 

(ft)  The  High   Commission   Court  visors.**    Vide  tvprtiy  p.  166. 
was  abolished  in  1641,  by  fttat.  16 
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Argument 
from  the  pro. 
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fusing. 


The  case  of 
the  dean  and 
chapter  com- 
plying con- 
fidereid. 


Why  confirma- 
tion required, 
in  that  case.  . 


provided  for  in  the  statute  ;*  I  mean  the  case  in  which  the  dean  and 
chapter  shall  refuse.  And^  no  doubt,  their  refusal  was  contemplated ; 
because,  before  stating  what  shall  be  done  where  the  dean  and 
chapter  comply  with  the  mandate,  and  elect  the  person  recommended 
by  the  crown,  the  statute  begins  by  providing  for  the  case  where 
they  shall  refuse;  for  which  refusal  they  incur  the  penalty  of 
prtBmunire.  And  it  is  from  an  understandmg  of  the  first  provision 
that  we  infer  what  is  the  principle  of  the  statute,  namely,  whether 
it  was  meant  that  the  appointment  of  the  crown  should  aflerwards 
be  called  in  question,  or  whether  it  was  intended  that  it  should  not 
be  called  in  question.  Is  there  any  confirmation  required,  where 
the  crown  itself  appoints?  There  is  not  If  the  dean  and  chapter 
are  contumacious,  and  incur  the  penalties  of  prcsmuniret  by  not 
electing  within  twelve  days,  the  crown  is  placed  precisely  in  the 
same  position  as  it  was  by  the  statute  of  the  23rd  or  Henry  8.  By 
that  statute,  if  the  Pope  refused  to  give  bulls,  the  crown  was  at  once 
to  appoint  by  letters  patent,  and  to  order  the  archbishop  to  invest 
and  consecrate  the  party.  There  is  no  ceremony ;  there  is  nothing 
to  be  done ;  there  is  no  possibility  of  any  one  interfering  with  the 
appointment  of  the  crown.  The  statute  absolutely  puts  an  end  to 
all  inquiry.  This  case,  therefore,  is  precisely  the  same  case  as  was 
contemplated  by  the  statute  of  the  23rd  of  the  same  king;  only,  iu 
this  case,  it  is  necessary  that  there  should  be  an  appointment  by  the 
crown,  because  there  has  been  no  previous  election;  but  in  the 
other  case  (under  the  23rd  of  Henry  8)  no  appointment  by  the 
crown  was  necessary,  because  there  had  been  an  election,  and  the 
party  had  been  presented  to  the  Pope.  But  the  principle  is  the 
same  in  both,  namely,  that,  in  the  one  case,  having  got  rid  of  the 
interference  of  the  Pope,  and  now,  in  the  other  case,  having  put  an 
end  to  the  right  of  free  election  by  the  dean  and  chapter,  the  crown 
shall  appoint  absolutely,  without  any  further  question. 

Then  comes  the  case  where  the  dean  and  chapter  perform  their 
duty,  and  obey  the  direction  contained  in  the  letters  missive*  And 
upon  that  the  whole  question  turns ;  because  there  we  find,  for  the 
first  time,  the  ceremony  of  confirmation.  And  now,  my  lords, 
perhaps  my  learned  friend  will  ask,  how  do  I  account  for  tms,  that, 
when  the  crown  absolutely  nominates,  in  default  of  the  chapter 
obeying  the  mandate  of  the  crown,  no  confirmation  is  required;  but 
that  confirmation  is  mentioned,  where  there  is  an  actual  election? 
I  can  account  for  it  very  easily.  Where  the  form  of  election  was 
not  preserved,  the  form  of  confirmation  would  not  be  required: 
where  the  form  of  election  was  preserved,  the  form  of  confirmation 
would  be  required.  Where  the  appointment  is  by  the  head  of  the 
church,  the  form  of  confirmation  would  be  absurd.  That  is  the 
reason  of  the  distinction. 

Looking  at  the  statute  upon  that  principle,  nothing  can  be  more 

J)lain*  It  was  determined,  for  some  reason  or  other,  to  preserve  the 
brm  of  election  ;  but  the  election,  being  made  by  inferior  parties  in 
the  church,  would  require  confirmation  by  the  head  of  the  church, 
or  by  some  person  superior  to  the  persons  elcctine.  About  that 
there  can  be  no  doubt.     And,  therefore,  where  an  election  in  point 
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of  form  remained,  it  was  decided  that  there  should  be  a  confirmation    Regiiia  «.  The 
in  point  of  form.    But  where  there  was  an  appointment  by  the  head   ^^^^P  ^ 

of  the  church,  all  necessity  even  for  a  formal  confirmation  was  at  an  — ^ °^' 

end.     And  that,  my  lords,  I  submit,  is  undoubtedly  and  clearly  the  ^;  Wadding. 
tey>  by  which  the  whole  statute  may  be  made  perfecdy  plain,  *o°*»  "»«»«»*• 
perfectly  intelli^ble,  and  perfectly  consistent     Whereas,  upon  my 
teamed  firiend's  interpretation,  it  would  have  serious  inconsistencies,  Inoongictencics 
and,  indeed,  absolute  repugnancies;  so  that  it  would  be  impossible  1?^°^^^™^ 
to  carry  it  into  efiect  at  aU,  without  having  two  distinct  classes  of  oppoiftion 
bishops.     Or  perhaps  the  same  bishop  may  be  first  appointed  by  contended  for. 
the  crown,  the  dean  and  chapter  refiising  to  elect  him ;  and  after^ 
wards  he  may  happen  to  be  translated;  and  then  the  dean  and 
chapter  may  elect  him,  and  he  may  have  to  undeieo  an  investi- 
gation, in  which  his  whole  life,  his  doctrine,  and  even  his  legitimacy, 
may  be  contested  by  adverse  parties,  to  any  extent,  to  any  number; 
at  least,  the  number  being  only  limited  by  the  number  of  cleigy  in 
the  diocese,  or  of  other  persons  having  either  a  spiritual  or  a 
temporal  interest  in  opposing  his  appointment. 

Now,  my  lords,  if  I  am  right  in  saying,  that  the  previous  mode  Contiitency 
of  election,  and  the  abrogation  of  that  mode  in  substance,  but  the  giTentothe 
preserving  it  in  form,  gives  a  key  to  the  principle  of  the  ceremony  ^^^^^1^ 
of  confirmation,  in  the  5th  clause,  then  tiie  whole  act  is  plain  and  tion  to  be 
intelligible.    In  the  first  place,  there  is  to  be  no  election  at  all,  in  mwely  fonntl. 
reality :  there  is  to  be  an  election  in  form :  we  will  call  it,  if  you 
please,  a  sham  election.    But  the  parties  may  refiise  to  elect:  if  they 
do,  the  crown  appoints  at  once,     if  they  go  through  the  election  in 
form,  then  it  shlail  be  followed,  as  it  naturally  would  be,  by  confir- 
mation in  point  of  form.    If  I  preserve  one  form,  I  wiU  preserve 
the  other.     That  is  the  plain  and  clear  meaning  of  the  act.    And  Egtablithed 
your  lordships  will  undoubtedly,  following  the  usual  and  invariable  modeof  oon- 
mode  of  construing  statutes  in  this  court,  take  the  plain  and  ordinary  J^2e!§)imed* 
meaning  of  the  words;  for  the  rule,  which  has  been  fircquently  laid  here, 
down  by  ihe  most  eminent  judges  is,  that  statutes  are  to  l>e  ex- 
pounded according  to  the  fair  and  ordinary  meaning  of  the  words, 
unless  such  a  principle  leads  to  some  monstrous  inconsistency  with 
other  parts  of  the  statute,  in  which  the  same  words  are  to  be 
expounded ;  or  unless  it  leads  to  some  consequences,  which  are 
manifestly  at  total  variance  with  the  general  scope  and  purview  of 
the  act    Here,  I  say,  the  construing  of  the  words  of  the  act  in  their 
literal  and  natural  sense,  is  the  only  way  in  which  they  can  be  made 
consistent  with  the  scope  of  the  act     But  what  my  learned  fiiend 
calls  upon  you  to  do  is,  to  construe  them  out  of  their  natural  sense ; 
to  prevent  the  sense  of  them ;  to  make  them  say  something  con- 
trary to  what,  according  to  their  literal  and  plain  and  fidr  meaning, 
they  actually  do  say ;  and  this  for  th^  purpose  of  producing  contra- 
dictions innumerable;  for  the  purpose  of  making  out  that  an 
election,  which  the  act  says  shall  be  good  and  valid,  would  be  bad 
and  invalid.     For  what  is  the  use  of  an  election,  if  the  merit  of  the 
party,  his  learning,  and  his  whole  life,  can  be  called  in  question 
immediately  afterwards  by  another  party  ?  It  is  to  introduce  another  An  appeal 
principle.     The  appointment  by  the  head  of  the  church  is  to  have  from  a  superior 
a  veto  placed  upon  it  by  an  inferior  person  in  the  same  church.  to*n»fenw 
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Regina  p.  The  That,  my  lords,  is  unheard  of.  Who  ever  heard  of  such  a  doctrine 
^C^terbur  °^  as  that?  It  is  laid  down  in  all  the  authorities,  that  when  the  Pope 
^  ^P*~  appointed  a  bishop  himself,  there  was  no  confirmation,  or  anything 
Mr.  Wadding-  ^f  ^^  ^^.  jj^  consecrated  him  immediately.  It  is  said  so,  in 
tonsaymnent  jjg^jjj^^  terms,  in  Van  Espeuy  p.  98,  in  the  title  De  CoTifirmatumey 
authority,  where  the  writer  is  discussing  the  question  how  it  happened  that 
against^ all  ^^  Pope  got  the  confirmation  of  all  the  bishops  in  Europe  into  his 
VaT'^pen.  ^^°  hands  (d).  It  appears  that  the  practice  first  began  in  the  four- 
In  the  14th  teenth  century ;  that  the  old  method  continued  during  the  first 
century  the  thirteen  centuries ;  but  that,  about  the  fourteenth,  the  rope  con- 
PoiHj  got  all  trived  to  get  the  confirmations  into  his  own  hands.  And  Van  Espen 
of  bishops^"*  says,  in  the  9th  section  of  this  chapter  (at  p.  69),  "Licet  vero  hae 
into  his  own  pontificisB  rescrvationes  quoad  episcopatus  et  prselaturas,  sive  per 
^°ds-  concordata  sive  per  indulta  ac  privilegia  regibus  concessa,  quoad 

nominationes  et  electiones  ad  cathedrales  ecclesias,  fuerint  in  multis 
restrictae ;  scilicet  reservando  ipsis  capitulis  canonicas,  electiones,  uti 
contigit  per  concordata  Germanise;  vel  jus  nominandi  regibus  ac 
principibus  indulgendo:  tamen  confirmationes  Romano  rontifici 
nactenus  reservatae  manserunt ;  nee  quidquam  juris  metropolitanis 
restitutum  est."  Therefore,  at  that  time,  all  the  confirmations  were 
in  the  hands  of  the  Pope;  and  nothing  had  been  restored  to  the 
metropolitans,  in  any  part  of  Europe.  Then  he  sa^s,  a  little  higher 
up:  "Pariter  jus  confirmandi  episcopos  raetropohtanis  ademptum, 
et  sedi  Apostolicse  fuerit  reservatum.  Indignum  quippe  credeoatur, 
ut  a  Romano  Pontifice  ad  episcopatum  designatus,  a  metropolitano 
confirmationem  petere  et  accipere  juberetur.  Quid  enim  id  aliud, 
quam  nominationem  pontificiam  metropolitani  judicio  probandam 
The  King  of  vel  improbandam  subjicere?"  Now,  that  is  the  principle  of  the 
SSi^lit^  church ;  and  the  kin^  of  England  is  placed,  undoubtedly,  for  all 
holds  the  place  purposes  of  the  appomtments  of  bishops  and  archbishops,  in  the 
of  the  Pope,  room  of  t!he  Pope.  If  he  appointed  bishops  himself,  no  confirma- 
tion, even  in  form,  was  necessary.  If  his  appointment  under  the 
statute  was  obeyed,  if  his  letter  missive  was  obeyed  (which,  in  point 
of  form,  was  an  election,  though,  in  point  of  fact,  it  was  an  appoint- 
ment), the  form  of  confirmation  was  retained  It  would  have  been 
most  monstrous,  nor  can  any  one,  I  am  sure,  carefully  looking  at 
what  was  the  intention  of  the  legislature,  suppose  that  tne  selection 
of  the  head  of  the  church  was  intended  to  be  controlled  and 
governed  by  the  archbishop,  who  was  himself  an  inferior  person. 

Enough,  I  apprehend,  has  now  been  said,  with  respect  to  this  act 
of  parliament,  to  show  what  appears  to  be  the  fair  and  real  interpre- 
tation of  it,  and  to  satisfy  you  that  my  learned  friend  has  absolutely 
done  nothing,  that  he  has  not  even  established  a  locus  standi,  to 
show  that  there  is  any  rule  of  law  to  which  he  can  refer,  to  turn  it 
from  its  ordinary  meaning ;  and  that,  even  if  such  a  rule  of  law 
could  be  referred  to  in  any  case,  it  certainly  could  not  in  this; 
The  act  makes  because  the  whole  effect  would  be  to  throw  the  act  into  complete 
mwd^totu*      confusion,  and  absolutely  to  repeal  the  provision  which  in  expr^ 
mtenta.  terms  says,  that  the  election  bv  the  dean  and  chapter  shall  be  valid 

to  all  intents  and  purposes.     How  can  it  be  valid  to  all  intents  and 

(rf)  Part.  1,  tit.  14,  cap.  1,  p.  98  (Ed.  Louvain,  1753.) 
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purf)08es9  if  the  party  is  absolutely  to  be  degraded  and  deprived  ?  Regina  e.  The 
For,  my  lords,  by  this  election,  he  has  sworn  ^alty  to  the  crown ;  he    ^^5^^"?'*''  ®^ 

is  the  bishop  elect;  all  that  is  distinctly  laid  down  in  the  act.     My  L^ll. 

learned  friend  must  take  it,  either  that  the  party  elected  is  to  retain  Mr.  Wadding, 
the  dignity  of  lord  bishop,  having  sworn  fealty  to  the  crown,  or  that  ton's  argumeni. 
the  archbishop  shall  stop  him,  and  that  he  shall  remain  in  the 
position  of  being  an  elect  bishop,  and  continue  so,  because  the  Absurdity  of 
statute  makes  the  election  good  to  all  intents  and  purposes.     The  p^^y  remain. 
crown  cannot  make  it  void,  after  that     The  crown  is  bound  by  the  IJbis^pTlect,^ 
act     The  crown   cannot  proceed  to  another  election.     It  is  an  if  rejected 
impossibility.   When  the  crown  has  nominated ;  when  the  dean  and  fro"»  confinna- 
chapter  have  elected;  when  the  crown  has  riven  its  assent;  and  ^"'     ..... 
the  bishop  elect  has  given  his  assent ;  the  election  cannot  be  set  in^such^a  case', 
aside  by  any  human  power.     It  is  an  utter  impossibility,  unless  he  of  setting 
should  be  deprived.     He  may  be  deprived,  of  course ;  which  has  •"J*^®  **»« 
nothing  to  do  with  setting  aside  the  election.     But,  as  far  as  the  choosing 
election  goes,  it  cannot  be  set  aside ;  and,  until  deprived,  he  must  another 
remain  elected.     Then  my  learned  friend  must  either  contend  that  P®"®"* 
the  bishop  elect  is  to  remain  in  that  condition  for  the  rest  of  his  life, 
(a  proposition  which  I  think  he  will  hardly  venture  to  maintain,)  or 
'  he  must  take  the  words  of  the  canon  law,  and  say,  that  they  have 
the   power  '^  dejicere.^    My  learned  friend  must  call  upon  your 
lordships,  by  your  construction,  to  repeal  these  words  of  the  statute 
which  say,  that  an  election  under  that  statute  shall  be  good  and 
valid  to  all  intents  and  purposes. 

With  these  observations,  I  shall  leave  the  statute.     It  is  almost 
unnecessary  to  dwell  upon  the  subsequent  statute  of  Edward  6  (e),  Stat.  1  £dw.  6» 
which  really  shows  beyond  all  doubt,  that  I  am  right  in  the  con-  c.  2,  shows  the 
struction  of  the  statute  of  Henry  8,  namely,  that  the  object  was  h°!^"been*u> 
to  make  the  crown  the  sole  appointer  of  bishops.     No  one  has  make  the 
suggested  that  the  statute  of  Inward  6  was  intended  to  alter  the  p'"®*"  ihiolute 
law  upon  the  subject     Its  professed  design  was  to  get  rid  of  a  form  bLhcSe!"**** 
or  shadow.     Ana,  no  doubt,  it  is  a  matter  of  much  regret  that  the 
old  statute  of  Henry  8  was  re-enacted,  instead  of  merely  repealing 
the  statute  which  repealed  the  statute  of  Edward  6  (/).     But  that 
statute  of  Edward  6  shows,  in  language  not  to  be  mistaken,  what  the 
law  was,  and  considered  to  be,  at  that  time.  It  shows  that  all  bishops 
were  intended  to  be  on  the  same  footing,  and  not  that  some  bishops, 
when  they  had  been  appointed  by  the  crown,  were  to  be  subject  to 
this  ceremony  (which,  I  must  say — without  going  ftirther  through 
the  subject — would  appear  to  me  to  be  of  the  most  vain  description, 
and  of  the  most  harassing  and  vexatious  and  unsatisfactory  nature), 
not,  I  say,  that  some  were  to  be  subject  to  this  ceremony,  and  others 
not,  but  that  none  were  to  be  subject  to  it;  and  that  the  appointment 
of  the  crown  was  to  be  conclusive  in  all  respects. 

I  should  like  my  learned  friend  to  inform  me  of  any  case,  in  the  Contrary  to 
English  law,  where  the  appointment  of  the  crown,  as  regards  any  le^al  principle 
o6Sce,  has  been  subject  to  appeal  to  any  other  person.     Is  there  any  J^^uyect^***** 
such  principle  of  law  ?    It  would  be  contrary  to  all  legal  principle,  crown*s  ap- 

Se)  1  Edw.  6,  c.  2.    Vide  mpra^  p.  42,  n.  (a). 
/)  Vide  guprtL,  p.  29,  n.  (r),  adjm. 


254 


CASK  OF  DR.    HAMPDEN 


Regina  v.  The 

Archbiihop  of 

Canterbury. 

Mr.  Wadding. 
ton*8  argument 

pointment,  in 
any  case,  to 
appeal  to 
another  penoD. 


Archbishop,  if 
bound  to 
Inquire,  must 
still  have  a 
discretion  as 
to  whom  he 
wUlhear. 


No  mandamus 
to  the  Eccle- 
siastical Courts 
where  they 
have  merely 
mistaken  the 
ecclesiastical 
law. 


Bishop  of 
St  David's  v. 
Lucy. 


for  a  moment  to  soppose,  that  where  the  crown  has  exercised  a 
mature  Judgment  upon  the  fitness  of  a  person  to  fill  any  office,  either 
spiritual  or  temporal,  and  has  appointed  him  to  that  office,  any  one 
is  to  put  a  veto  upon  the  crown's  appointment,  and  that  by  the  mere 
exercise  of  his  own  judgment  absolutely  uncontrolled ;  for  it  is  clear, 
fix>m  these  canons,  that  where  the  person  who  examined  was  to 
make  inquiiT»  his  decision  was  final,  unless  there  was  an  appeal  to 
the  Pope.  1 -suppose  here  my  learned  friend  will  not  contend  that 
there  snould  be  an  appeal  fix>m  the  archbishop  to  the  crown  again, 
and  that  we  are  to  proceed  in  a  circle ; — first  the  crown  to  appoint, 
then  the  archbishop  to  reject,  and  then  the  party  to  come  to  the 
crown  again.  That  b  directly  without  principle  and  without 
authority.  And  with  these  observations  I  will  dismiss  this  part  of 
the  case. 

Now  there  is  another  part  of  the  case,  upon  which,  as  my  learned 
firiend,  the  Attorney  General^  has  made  some  observations,  I  will 
cite  to  your  lordships  a  few  authorities.  I  will  be  very  short,  after 
the  discussion  having  occupied  so  laige  a  portion  of  time ;  not  too 
great  for  the  importance  ot  the  matter  at  issue,  though  it  may  be  too 
great,  looking  to  some  of  the  questions  which  are  here  raised. 

I  submit  to  your  lordships,  upon  another  principle,  that  this  rule 
must  be  discharged.  Here  is  a  matter  before  a  court  of  competent 
jurisdiction.  I  am  arguing  upon  the  supposition  that  my  learned 
fiiend.  Sir  FUzroy  KeUy^  has  established  nis  first  proposition.  K 
mj  learned  fiiend  establishes,  upon  the  true  construction  of  the  act 
of  parliament,  that  the  archbishop  is  bound  to  inquire,  then  we  shall 
be  in  this  position : — my  learned  fiiend  will  hardly  contend,  that 
every  person  who  comes  forward,  whoever  he  may  be,  whatever  the 
nature  of  his  objection,  whatever  may  be  his  character,  whatever 
his  conduct,  in  whatever  light  he  presents  himself, — ^has  a  right  to 
be  heard.  There  must  be,  I  apprehend,  what  there  is  in  all  other 
suits  (if  this  be  a  suit),  a  discretion  to  decide  whether  the  particular 
party  shall  be  heard  or  not ;  and  the  decision,  however  erroneous, 
being  a  matter  within  the  jurisdiction  of  the  court,  and  the  court 
having  decided  it,  your  lordships  cannot  interfere,  upon  any  principle 
which  regulates  the  discretion  of  the  court  in  these  cases. 

I  shall  however  submit  to  your  lordships  another  ground,  upon 
which  you  cannot  interfere,  it  is  an  established  principle  of  this 
court,  that  you  vrill  not  grant  a  mandamus  to  the  ecclesiastical 
courts,  where  the  ground  of  interfering  is,  that  they  have  mistaken 
the  ecclesiastical  law.  That,  my  lords,  is  an  establisned  proposition. 
As,  unquestionably,  before  the  right  of  these  parties  to  be  heard 
can  be  ascertained,  a  most  important  question  of  the  canon  law 
must  be  decided,  it  is  impossible  that  your  lordships  can  interfere ; 
because  ^ou  cannot  assume  an  original  jurisdiction,  upon  a  question 
of  ecclesiastical  law.  I  will  shordy  cite  the  cases  which  have  been 
decided  upon  a  mandamus  lying  to  the  ecdeaastical  courts.  The 
first  is  a  case  firom  Lord  Raymond,  the  case  of  The  Bishop  of  Sl 
Daxid^s  v.  £«ey.  It  was  an  application  for  a  prohibition  first,  and 
afterwards  for  a  mandamus.  \X  is  reported  in  1  Lord  Raymond^ 
p.  539.  I  need  not  go  through  the  £Eicts  to  your  lordships.  Your 
lordships  are  aware  that  the  prohibition  was  to  prevent  the  del^ates 
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from  proceeding  to  deprivation ;  and  the  question  was,  whether  the  ^®^.  f •  '^*'? 

archbishop  had  the  power  to  deprive  the  bishop.     I  will  not  trouble     Cantwbmy! 

your  lordships  upon  that  point     It  was  decided  that  he  had ;  but  I  ■  — 

will  read  the  judgment  of  Holt,  chief  justice,  (the  judgment  is  in  tonWgiuMmt. 

p.  543),  because  he  lays  down  an  important  principle,  as  I  think, 

tor  your  lordships'  consideration  in  this  case.     ''Holt,  chief  justice, 

said,  that  though  he  was  fully  satisfied  in  his  opinion  that  the 

archbishop  had  such  jurisdiction,  yet  he  would  not  make  that  the 

ground  of  denying  a  prohibition  in  this  case.     The  matter  of  the 

su^estion  is,  that  the  archbishop  is  restrained  by  the  canon  law 

from  proceeding,  &c.  without  assistance,  &c.     Now  it  must  be,  that 

the  court  take  notice  that  the  archbishop  by  the  common  law  hath 

metropolitical  jurisdiction,  and  for  that  purpose  he  was  constituted ; 

that  there  are  two  in  England,  who  are  primates  of  their  respective 

provinces ;  and  then  t*hey  have  sufficient  jurisdiction,  and  being  the 

judges,  though  perhaps  oy  the  canon  law  they  ought  to  take  other 

persons  to  their  assistance,  yet    their   proceeding  without  such 

assistance  cannot  be  a  ground  for  a  prohibition.     If  in  fact  the 

archbishop  extended  his  jurisdiction  further  than  he  could  by  the 

rules  of  the  common  law,  that  might  be  a  ground  for  a  prohibition ; 

but  where  all  the  authority  that  he  makes  use  of  is  no  more  than 

what  the  common  law  allows  him,  but  there  are  some  ecclesiastical 

canons  which  restrain  him  from  exercising  the  jurisdiction  which  he 

hath  by  the  common  law,  that  is  matter  proper  for  the  conusance  of 

the  delegates  upon  the  appeal,  but  no  ground  to  prohibit  them  from 

proceeding.     And  it  is  without  precedent,  to  grant  a  prohibition  to 

the  ecclesiastical  court,  because  the^  proceed  there  contrary  to  the 

canons."    That  is  the  passage  to  which  I  wish  to  call  vour  lordships^ 

attention.     "  It  is  without  precedent  to  grant  a  prohibition  to  tne 

ecclesiastical  court,  because  they  proceed  there  contrary  to  the 

canons."    I  say,  that  it  is  equally  without  precedent,  and  without 

principle,  to  grant  a  mandamus  to  them,  to  hear  something  which 

they  say  they  have  decided  that  they  cannot  hear,  being  a  Question 

of  canon  law.     It  is  indeed  to  grant  a  mandamus  to  them,  because 

they  have  decided  a  matter  of  canon  law  erroneously.     It  is  im-^ 

possible  to  make  a  distinction  between  the  two  cases. — And  then, 

''  Gould,  justice,  said," — showing  the  light  in  which  he  considered 

it  as  a  judgment  of  the  court  which  had  exclusive  jurisdiction, — 

''  Gould,  justice,  said,  that  if  a  tortious  judgment  be  given,  that  is 

proper  matter  for  appeal,  and  not  for  prohibition."    And  then,  my 

loros,  we  come  to  an  application  for  a  mandamus  (which  followed 

upon  the  prohibition  being  refused),  and  it  is  reported  at  the  bottom 

of  p.  544.     I  will  read  to  your  lordships  what  I  find  Lord  Holt 

sa^  there.     ''Then  Mr.  Montague,  on  behalf  of  the  bishop,  moved 

the  court,  that  they  would  grant  a  mandamus  to  the  commissioners 

delegates,   to  admit  the  bishop's  allegations."     Now,  my  lords, 

undoubtedly  that  was  not  precisely  this  case,  but  it  was  very  near  it 

indeed,     llie  present  application  is  to  admit  certain  persons  to  be 

heard,  whom  tne  ecclesiastical  court  has  decided,  after  argument,  to 

have  no  right  by  law  to  be  heanL    That  is  what  it  has  decided. 

The  case  now  cited  was  to  admit  certain  alleffations,  that  is,  certain 

evidence,  which  the  delegates  had  decided  that,  by  the  canon  law. 
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^^hhiA*  '^f  ^^^y  could  not  admit     Now,  what  does  the  court  say  ? — (There  is 
Canterb^?    DO  distinctioD  between  the  cases,  after  all,  my  lords.     There  is  no 
M    WaAi~^    doubt,  as  my  learned  friend  reminds  me,  that  the  present  application 
ton's arg^eiS!  ^  ^  admit  people  to  come  in  for  the  purpose  of  giving  evidence: 
therefore  it  is  as  nearly  the  same  pomt  as  possible;  both  beine 
Questions  undoubtedly  to  be  decided  by  the  canon  law,  and  which 
tne  ecclesiastical  court  must  have  jurisdiction  to  decide.) — Now, 
Holt,  chief  justice,  says:  ^'The  king's  bench  cannot  grant  a  man- 
damus to  them,  to  compel  them  to  proceed  according  to  their  law." 
That  is  precisely  the  present  case.     Is  not  this  a  mandamus  to  these 
parties,  to  proceed  m  a  particular  way,  according  to  their  law? 
How  can  the  court  do  that  r     Then  he  says:  ^^ Indeed,  mandamuses 
are  srantable  to  compel  probates  of  wills,  because  it  concerns  tem- 
poral right ;"  (I  will  call  your  lordships*  attention  to  the  cases  upon 
that  very  shortly,)  ^^and  to  compel  the  grant  of  letters  of  adminis- 
tration, because  the  statute  directs  to  whom  they  shall  be  granted,** 
(and  because  neither  of  them  involve  a  Question  exclusively  of  canon 
law).     *^  But  in  the  present  case  a  manaamus  was  denied      That  is 
put  as  reported  by  Mr.  Jacob,  who,  I  suppose,  was  the  master  in 
Mandunas  to    court     Now  Loru  Holt  refers  to  cases  relating  to  the  granting  of 
compel  the        probate;  and  the  law  with  respect  to  that  is  undoubted.     I  think 
^Ji^^f  ^        that  it  will  not  be  necessary  for  tne  to  cite  the  reports  at  length ;  but 
Rex  p.  Raiaei.  ^^c  cases  are  these.     The  first  is  The  King  y.  Sir  Richard  Raines: 
it  is  reported  in  1  SaJheldy  in  1  Lord  Raymond^  p.  361,  and  in  several 
other  contemporary  reports  (y).     The  point  there  decided  was,  that 
this  court  will  grant  a  mandamus  to  the  ordinary  to  grant  probate  of 
a  will,  the  will  not  being  contested.     That,  my  lords,  is  a  feature 
which  distinguishes  the  case  from  all  others.    There  was  no  Us 
pendens  there  in  the  ecclesiastical  court  at  all;  the  will  was  not 
contested ;  but  the  probate  was  refused  upon  the  ground  that  the 
executor  mentioned  m  the  will  was  a  bankrupt,  and  was  refused,  or 
was  unable  to  find  security  for  properly  executing  the  wilL     The 
court  of  king's  bench  laid  dovm  there,  that  they  must  interfere, 
because  without  probate  the  party  could  not  sue,  nor  administer  the 
affairs  of  the  deceased;  and  that,  therefore,  at  common  law,  they 
were  bound  to  put  the  ecclesiastical  court  in  motion,  and  force  it  to 
entertain  the  case;  because  there  it  had  refused  to  entertain  the 

auestion  of  the  will  at  all,  until  the  person  gave  security.  A  man- 
amus  went,  my  lords ;  and  then,  it  appears,  the  issue  of  it  was  that 
the  ecclesiastical  judge  applied  to  a  court  of  equity  for  an  injunction, 
which  was  grant^,  and  tnat  the  party  ultimately  was  obliged  to  find 
security*  All  that  was  decided  there  was,  that  where  there  is  no 
contest  upon  a  purely  ecclesiastical  matter  (namely,  the  yalidity  of 
the  will),  we  will  not  allow  you  to  decline  jurisdiction,  and  refuse 
probate  of  the  vrill,  and  prevent  this  party  fiY)m  obtaining  his 
temporal  rights.  In  die  course  pursued  towards  him,  the  ecclesiastical 
court  was  exacting  from  him  a  condition  precedent  to  entering  upon 
and  taking  jurisdiction  of  the  case;  which,  by  law,  that  court  had 
no  right  to  do. 
Rex  e.  Hay.  My  lords,  that  case  was  confirmed,  but  with  a  most  imp<N*tant 

(g)  1  Salk.299;  3  Salk.  162;  Garth.  457;  Holt,  310;  12  Mod.  205. 
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qualification,  in  the  case  of  The  King  v.  Dr,  Hay^  which  is  reported  ^S'"*  ••  ^he 
in  4  Burrowy  2295.     For  there,  my  lords,  a  mandamus  was  ulti-     Canterbury! 

mately  refused.     It  was  granted,  in  the  first  instance,  to  Dr.  Hay,  -. — 

to  admit  the  will  to  probate,  and  a  certain  person  to  be  executor  of  ^:,]U[^ieSl 
the  will.  Dr.  Hay  returned,  that  there  was  a  Us  pendens  in  the  " 
ecclesiastical  court  respecting  the  validity  of  the  will.  And  the  court 
of  king's  bench  said,  that,  in  that  case,  they  had  no  jurisdiction 
whatever;  that  it  was  a  matter  in  the  exclusive  jurisdiction  of  the 
ecclesiastical  court ;  and  the  rule  for  a  mandamus  was  discharged,  or 
rather  the  writ  was  quashed.  And  in  that  case,  another  case  is 
referred  to,  in  which  the  same  point  was  ruled, —  The  King  v.  Dr. 
Settesworth;  which  was  cited  firom  a  note  that  one  of  the  judges 
there  had  of  it,  but  it  does  not  appear  to  have  been  reported.  The 
case  itself  illustrates,  my  lords,  as  it  seems  to  me,  the  distinction 
most  clearly,  that  where  there  is  a  suit  pending,  in  the  ecclesiastical 
court,  concerning  a  matter  in  which  such  court  has  jurisdiction,  this 
court  will  not  interfere  at  all ;  but  that  where  there  is  no  suit 
pending,  and  where  the  simple  question  is,  whether  or  not  the  court ' 
will  put  itself  in  motion  and  act,  then  this  court  will  interfere. 

Then,  my  lords,  there  are  some  cases  respecting  the  application  Mandamas  to 
for  a  mandamus  to  compel  the  courts  of  civil  law  to  appoint  persons  cWil  law 
to  offices.     I  will  cite  to  your  lordships  two  of  them :  they  are  very  ^Upp^^t- " 
short.     The  first  is  a  case  also  in   Lord  HoKs  time:  it  is  Mr.  ment  of  officers. 
Leigh's  case,  which  is  reported  in  3  Modem,  p.  332.     There  Lord  Le»g»>'9  case. 
Holt  lays  down    the  same    principle   he   had  laid  down   in   The 
Bishop  of  St.  David's  case  (A).     It  was  an  application  by  Mr.  Leish 
for  a  mandamus  to  the  ecclesiastical  court,  to  restore  him  to  the 
office  of  proctor.     This  court  said,  after  argument,  that  that  was  a 
matter  with  which  they  could  not  possibly  interfere :  it  was  a  matter 
of  exclusive  jurisdiction.     At  p.  335,  Lord  Holt  says  this:  "  They 
have  an  original  jurisdiction  over  this  matter ;  and  a  mandamus  is  in 
the  nature  of  an  appeal,*' — (now,  my  lords,  that  seems  to  me  a  most 
important  principle,) — "  which  will  not  be  granted  where  they  liaVfci 
such  a  jurisdiction ;  but  when  they  exceea  it,  and  encroach  upon 
the  common  law,  then  prohibitions  are  granted.   It  is  for  this  reason 
that  in  cases  of  divorce,  which  are  of  a  higher  nature  than  this  case 
is,  no  appeal  can  be  in  the  king's  bench,  for  it  would  be  an  endless 
business  for  persons  to  appeal  ab  uno  ad  aliud  examenJ*    Therefore, 
my  lords,  there,  in  an  application  by  a  party,  who  had  an  unques- 
tionable temporal  interest  to  be  appointed  to  something  which  die 
ecclesiastical  court  denied  him,  this  court  said,  in  the  plainest  terms, 
that  it  was  a  matter  peculiarly  within  the  ecclesiastical  jurisdiction, 
that  this  court  had  no  right  to  interfere,  and  that  parties  could  not 
be  dragged  up  ab  uno  ad  aliud  examen. 

The  next  case,  my  lords,  in  which  the  same  principle  is  laid  Kei  ©.  Arch- 
down,  is  the  case  of  The  King  v.  Tlie  Archbishop  of  Canterbury,  ^^^^^^;  '^'"* 
which  was  decided  in  this  court,  and  is  reported  in  8  East,  p.  213. 
It  was  an  application  for  a  mandamus  to  tne  archbishop  of  Canter- 
bury, by  a  very  learned  person,  Dr.  Highmore,  to  admit  him  as  an 

(A)  Supra,  p.  266. 
S 
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Rogina  p.  Tbe  advocate  of  the  coart  of  Arches.  The  application  was  refused,  after 
Archbishop  of  consideration,  by  this  court;  and  my  Lord  Elknbarauglh  in  giving 
anter  jii7.^  judgment  there,  does  not  put  the  refusal  of  the  court  precisely  on  the 
Mr.  Wadding,  same  ffTound  as  that  on  which  my  liord  Holt  had  put  it;  but  he  put 
ton»9  argument,  jj.  ^^  ^^  ground :  he  says,  **  There  ought  in  all  cases  to  be  a  specific 
legal  right,  as  well  as  the  want  of  a  specific  legal  remedy,  in  order  to 
found  an  application  for  a  mandamus.''  That  he  states,  twice  over, 
as  the  ground.  And,  I  apprehend,  it  will  come  to  precisely  the  same 
thing.  It  means  a  legal  rights  which  this  court  has  the  power  of 
determining:  it  means,  that  the  party  must  show  to  us  that  he  has 
some  legal  ri^ht  It  is  the  same  principle  as  my  Lord  HoWs^  only 
expressed  in  different  language.  He  means  this:  a  party,  who  calls 
upon  us  to  interfere  with  the  ecclesiastical  court,  must  show  us  a 
right,  which  we  can  see  to  be  a  legal  right :  he  must  show  that ; 
and  then  he  must  also  show  that  he  has  no  specific  legal  remedy. 
Therefore,  my  lords,  that  is  precisely  in  accordance  with  the  other 
cases  respecting  the  probate  of  a  will, — the  case  where  a  mandamus 
was  denied,  and  the  case  where  it  was  granted.  It  was  granted 
where  the  party  showed,  beyond  all  doubt,  that  he  had  a  temporal 
right;  because  there  was  nothing  shown  against  his  right,  and  in 
favour  of  a  power,  which  the  law  did  not  recognize,  to  impose  certain 
conditions  upon  him.  In  the  other  case,  of  the  proctor,  and  in  the 
case  too  where  the  mandamus  was  refused  as  to  the  probate  of  a 
will,  the  party  either  showed  no  legal  right,  or,  however  clear  a  case 
he  might  have  made  out,  in  point  of  law,  the  mandamus  was  refused, 
because  there  was  a  Us  pendens  in  the  ecclesiastical  court. 

Now,  my  lords,  these  are  the  cases  which  I  find,  as  to  applications 
for  a  mandamus  to  the  ecclesiastical  court     And  I  apprehend  that 
they  all,  without  exception,  bear  out  the  principle  which  I  have 
Mandamus  to    ventured  to  lay  down.     There  is  a  large  class  of  cases,  my  lords, 
magistrates.       to  which  I  will  refer  very  shortly ;  they  are  so  &miliar  to  this 
courts  from  the  many  recent  discussions  upon  them;  I  mean,  the 
cases  of  mandamus  to  magistrates :  and  I  apprehend  that  there  also 
the  proposition  is  precisely  the  same,  and  is  quite  in  accordance 
with  the  case  mentioned  by  my  learned  friend  hir  Fitzroy  KeUy{i\ 
upon  the  authority  of  which  he  obtained  this  rule.    My  learned 
friend  said,  in  the  very  able  argument  which  he  made  in  obtaining 
this  rule,  that,  even  if  he  was  nght  in  his  constniction  of  the  act  of 
parliament,  it  would  be  necessary  for  him  to  cite  some  authority  to 
show  that,  in  point  of  law,  the  court  had  the  power  to  grant  a  man- 
damus.    The  case  which  he  cited  I  think  was  The  King  v.  The 
Rex  r.  Justices  Justices  of  Kent^  in  14  East     I  foi^get  the  pase,  but  it  is  a  well 
of  Kent  known  case;  in  which  the  justices  declined  the  jurisdiction  of  a 

case  brought  before  them.  There  was  an  act  of  parliament  passed, 
it  seems,  which,  in  certain  terms,  enabled  justices  to  regulate  the 
wages  of  labourers.  The  justices  had  put  upon  that  act  of  parliament 
an  interpretation,  that  it  was  confined  to  agricultural  labourers; 
and  when  other  labourers — millers*  servants,  I  think,  they  were — 
came  before  them,  and  said.  We  call  upon  you  to  make  a  rate  for 

(0  Suproy  p.  1 17.    Bex  v.  The  Justices  of  Kent,  14  East,  395.  _^ 
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the  wages  in  our  trade,  the  magistrates  said.  We  shall  not  go  into  Regina  e.  Tho 
the  case  at  all;  we  have  no  jurisdiction  in  it;  it  is  not  within  the  act  Archbishop  of 
of  parliament     The  parties  came  to  this  court  for  a  mandamus ;  and     - !!"  ^L^Il. 
the  court  granted  it,  in  perfect  conformity  with  all  the  principles  laid  Mr.  Wadding- 
down  in  all  the  cases, — namely,  that  the  court  will  grant  a  man-  *o'*'"»*'e*^«°** 
damns,  when  a  court  of  competent  jurisdiction  declines  to  entertain 
a  case  at  all,  in  which  this  court  can  see  that  the  inferior  court  has 
jurisdiction.     Now  that  case  is  no  authority  whatever  for  the  prin- 
ciple, either  that  this  court  will  interfere,  in  the  progress  of  a  cause 
in  the  ecclesiastical  court,  because  an  erroneous  decision  is  come  to; 
or  that  it  will  interfere,  in  any  respect,  in  any  case,  either  ecclesias- 
tical or  civil,  where  the  infenor  court  does  not  decline  jurisdiction, 
but  (as  in  this  case)  not  only  proceeds  to  decide  the  case,  but  actu- 
ally makes  a  decree,  as  I  shall  contend,  binding  upon  all  parties. 
That,  my  lord,  was  the  case  of  the  magistrates,  upon  which  my 
learned  niend  moved  for  this  rule. 

I  will  very  shortly  direct  your  lordships'  attention  tQ  some  of  the 
leading  authorities  upon  this  part  of  the  matter.  There  is  a  late 
case  upon  the  subject,  which  1  think  I  ought  to  mention  to  your  « 
lordships,  because  it  preciseW  bears  out  the  other  one,  that  is  Mr. 
Carmichael  Smith's  case, — £x  parte  Smyih^ — which  is  reported  in  Expartt 
3  Adolphns  and  jEIUsy  p.  719.  That,  my  lords,  was  an  application  ^y^- 
for  a  mandamus,  and  also  for  a  prohibition.  The  marginal  note  is, 
^^  Where  a  cause  has  been  brought  before  the  judicial  committee  of 
the  privy  council  on  appeal  from  the  court  of  arches,  and  the  judi- 
cial committee  has  deciaed  in  &vour  of  the  appeal,  at  the  same  time 
retaining  the  principal  cause,  and  ordering  the  unsuccessful  party  to 
appear  absolutely,  subject  to  the  approbation  of  the  king  in  council, 
which  approbation  has  been  afterwards  given,  this  court  cannot,  on 
a  suggestion  of  error  in  the  decision,  issue  a  mandamus  to  the  Privy 
Council  to  receive  a  petition  for  a  rehearing  of  the  appeal.**  There- 
fore, my  lords,  there  was  a  refusal  to  receive  a  petition,  which  sug- 
gested that  there  was  a  wrong  decision ;  and  an  application  to  this 
court  to  issue  a  mandamus  to  the  judicial  committee  of  the  Privy 
Council  to  rehear  the  appeal,  and  to  allow  the  petition  to  be  heard, 
was  refused.  It  is  very  difficult,  my  lords,  I  submit,  to  distinguish 
that  case  from  the  present,  in  a  mode  unfavourable  to  my  argument. 
I  can  distinguish  it  from  the  present,  &vourably  to  my  argument ; 
because  there,  they  refused  altogether  to  hear  the  party :  here  they 
have  heard  him,  and  decided  against  him.  Now,  my  lords,  the 
language  of  the  court  is  this : — Lord  Chief  Justice  Denman  says, 
**On  ue  very  statement  in  support  of  this  motion,  we  have  no 
power"  (and  your  lordships  will  see  how  completely  this  agrees  with 
all  that  has  been  said  by  my  Lord  Holt,  and  my  Lord  EUenborough\ 
— '*  A  court  of  competent  jurisdiction  has  decided  in  this  case.  If 
we  were  to  interfere  in  the  manner  suggested,  we  might  as  well  call 
upon  the  Lord  Chancellor  to  revise  any  decision  he  makes,  or  upon 
any  other  court  to  reconsider  its  judgments.  The  rule  cannot  be 
granted.  Littledale,  J.  When  cases  of  this  kind  were  referred 
to  the  Court  of  Delegates,  a  party  dissatisfied  with  their  judgment 
might  have  appUed  for  a  commission  of  review ;  but  I  have  no 
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Rcgiiia  V.  The  notion  that  this  court  can  now  accomplish  the  object  of  such  a  com- 
^Cantertury!'^   mission    by   a  mandamus.     Patteson,   J.     This  court  will  un- 

doubtedly  take  care  that  other  courts  shall  do  justice;  but  I  never 

Mr.  Wadding*  heard  that  we  could  compel  any  court  to  rehear  a  case  already 
onsargumeD .  ^^^.j^jg^^  which  is,  in  effect,  the  object  of  this  motion."  That  case, 
my  lords,  was  also  carried,  but  on  the  point  of  prohibition,  to  tbe 
court  of  exchequer;  and  it  is  reported  in  2  Cramptony  Meeson^  and 
Rascocy  p.  748.  There  the  judgments  of  the  court  were  precisely 
to  the  same  effect,  that  they  could  not  interfere,  by  a  prohibition, 
with  the  practice  and  proceedings  of  a  court  of  competent  jurisdic- 
tion; ana  it  is  distinctly  laid  down  by  Mr.  Baron  Parhe^  in  his 
judgment  there,  that  it  was  perfectly  unimportant  whether  there  was 
an  appeal  or  no  appeal :  if  there  was  an  appeal,  that  was  the  proper 
remedy;  if  there  was  no  appeal,  even  though  the  decision  was 
wrong,  this  court  could  not  interfere,  because  it  was  the  decision  of 
a  court  of  competent  jurisdiction. 

Now,  my  lords,  the  cases  against  magistrates  are  so  familiar  to 
your  hirdships,  that  I  will  only  cite  one  or  two  of  them,  which 
clearly  establish  this  principle,  which  has  been  laid  doM'n  and 
expressly  recognized  by  this  court,  in  reconsidering  some  other 
cases,  where  undoubtedly  the  court  has  interfered  by  mandamus 
somewhat  improvidcntly,  not  exactly  considering  the  difference 
between  a  preliminary  objection  made  in  the  hearing  of  the  cause 
and  erroneously  decided,  and  that  which  is  the  real  point  in  the 
case,  the  declining  of  jurisdiction  alt(^ther.  In  the  cases  upon 
p  this  subject,  the  strongest  perhaps  of  all  is,  the  case  of  In  re  Pratt ^ 

in  7  Adolphus  and  Ellis,  p.  27.  And,  my  lords,  a  stronger  case 
than  that,  and  one  more  resembling  the  present,  it  would  be  very 
difficult  to  find.  ''On  appeal  against  a  conviction  for  a  trespass 
under  stat  1  &  2  Wm.  4,  c  32,  s.  30,  the  appellant  admitted  the 
trespass,  and  offered  only  evidence  that  the  property  in  the  land 
was  not  as  laid  in  the  conviction.  The  sessions  having  rejected  the 
evidence,  and  confirmed  the  conviction,  without  stating  a  case,  this 
court  refused  to  call  upon  them  by  mandamus  to  hear  the  case,  since 
the  mistake,  if  any,  was  one  of  law,  which  this  court  could  not  enter 
into,  the  appeal  having  in  fact  been  heard,  and  no  case  sent  up.**  Now, 
my  lords,  that  certainly  was  a  very  strong  case  indeed ;  because  the 
party  offered  evidence  which  was  unquestionably  admissible,  as  to 
whether  he  had  trespassed  upon  the  close  of  the  party  complaining ; 
and  the  court  positively  retused  to  hear  the  evidence,  or  to  allow 
the  party  to  go  into  his  defence  at  all.  The  language  of  this  Court 
is  extremely  strong.  I  will  not  read  the  argument.  "  Lord  Denman, 
C.  J.  The  suggestion  is,  that  the  sessions  were  mistaken  in  point 
of  law.  If  they  had  had  any  doubt,  they  would  have  sent  a  case : 
but  they  have  not  done  so;  and  they  have  in  fact  heard  the  appeal." 
Here,  my  lords,  the  case  is  precisely  the  same,  except  that  there  it 
was  not  nearly  so  strong.  In  the  present  case,  the  matter  has  been 
heard,  and  has  been  decided;  and  there  is  no  pretence  for  the 
power  of  sending  any  case  to  your  lordships.  Your  lordships  are 
not  called  upon  to  proceed  in  invitum,  but  to  control  and  overthrow* 
what  has  been  done  by  these  parties. 
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My  lords,  the  same  law  is  laid  down  in  a  variety  of  other  eases ;  Regioa  i  Tbo 
but  the  latest  cases,  and  those  in  which  it  has  been  finally  established    Archbishop  of 
and  confirmed,  are,  the  case  of  Ex  parte  the  Overseers  of  Tollerton^  — garner  ury 
in  3  QueefCs  Bench  Reports^  792 ;  the  case  of  The  Queen  v.  TJie  Wr.  Wadding. 
Justices  of  Buckmghamsldre,  in  the  same  volume,  p.  800;  and  The  *«^^**' *'8»»™ent. 
Queen  v.    The  Justices  of  Kesteven,  in  the  same  volume,  p.  810.   Ex  parte  the 
Those    three    cases  establish,   beyond  all   doubt,   that  the   mere  Oversee m  of 
deciding  upon  the  subject  of  a  preliminary  objection,  however  much  Re^^fn"^"  jus. 
it  may  be  beside  the  merits  of  the  case,  is  no  ground  whatever  for  ticesof  Buck, 
this  court  interfering  by  mandamus  for  a  new  trial,  to  make  the  ingUmBhire ; 

tarties  hear  it  again.     That  principle  is  completely  established,  and,  ^^^f^°J  KcI"* 
submit  to  your  lordships,  is  applicable  to,  and  must  decide  this  teven. 
question. 

My  lords,  I  shall  not  occupy  your  lordships'  time  any  further, 
having  discussed  the  principal  points  in  the  case.  Of  course,  my  Present  op- 
lords,  I  do  not  abandon  the  pomt  which  has  been  so  ably  argued  P**®*"  *****  "® 
by  my  learned  fiiend,  that  these  parties  have  not  such  an  interest  as  {crMt Entitling 
the  law  will  allow  a  party  to  rely  upon,  when  he  comes  to  call  upon  them  to  the 
this  court  to  control  and  review  the  decision  of  another  court.  Tliey  ^ourfg  assist- 
have  no  interest,  it  appears  to  me,  in  the  slightest  degree  different 
from  that  of  any  other  clergyman,  nay,  of  any  other  inhabitant  of 
the  diocese,  or  of  any  other  inhabitant  of  the  country.  And  what 
your  lordships  must  decide,  if  you  decide  at  all  in  their  favour,  is 
this,  that,  in  a  proceeding  of  this  description,  every  part}',  not  one, 
but  a  thousand  parties,  have  a  legal  right,  such  as  this  court 
recc^nizes,  to  come  in  and  compel  this  court  to  force  the  judges, 
(the  commissioners),  by  mandamus,  to  hear  them;  and  to  do  that, 
when  there  is  an  actual  judgment,  an  actual,  decree,  perfectly  final 
and  conclusive,  which  is  actually  in  existence ;  when  there  are  no 
means  of  setting  this  judgment  aside ;  where  there  is  no  certiorari, 
and  no  right  to  remove  this  decision,  and  to  set  it  aside : — that, 
while  there  is  an  actually  existing  decision,  these  parties  can  come 
and  say,  we,  and  thousands  of  others,  have  such  a  legal  interest  in 
the  matter,  that  we  can  call  upon  this  court  by  mandamus  to  rehear 
it,  and  to  let  in  not  only  us,  but  every  other  person, — each,  I 
suppose,  separately, — to  prosecute  his  suit,  and  to  call  upon  this 
gentleman,  contrary  to  the  universal  practice  of  this  court,  contrary 
to  the  clear  and  obvious  law,  either  by  himself,  or  through  the 
means  of  the  dean  and  chapter,  to  defend  his  learning,  his  morals, 
his  doctrines,  his  character,  and  bis  conduct 


The  rule  for  a  mandamus  was  supported  by  Sir  Fitzroy  Kelly,  Dr. 
Addamsy  Mr.  A,  J.  Stephens,  Mr.  Peacocky  and  Mr.  Badeky. 
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Regina  v.  The      Dr.  Addoms,    My  lords,  I  have  the  honour  to  address  your 
^'i^teAur^  lordships  in  this  case,  in  the  absence  of  Sir  FUzrau  Kelly  {k). 
*°^  "'^^-  I  very  much  fear,  however,  that  I  shall  not  be  able  to  do  it 
Dr.  Addams*8    anything  like  justice ;  the  more  especially  as,  in  the  first  place,  I 
argument.         ^- j  ^^^  expect  to  speak,  except  in  aid  of  Sir  Fitzrau  KeJh/^s  argu- 
ment ;  and  in  the  second  place,  as  I  had  not  the  slightest  notion 
that  I  should  be  called  upon  to  address  your  lordships  to-day  at  all, 
because  I  parted  with  Sir  Fitzroy  at  past  ten  o'clock  last  night,  with 
the  perfect  understanding  that  he  would  be  in  court  this  morning. 
He  18,  however,  unfortunately  prevented  firom  attending  by  illness; 
and  under  these  circumstances,  I  must  throw  myself  on  your  lordships* 
indulgence. 
Sanunaryofthe      Now,  my  lords,  in  movinff  to  discharge  this  rule,  the  Attorney 
w^VtZ^     General  has  contended,  as  1  understand  him,  to  this  effect;  first, 
ment  that  the  act  of  the  vicar  general,  or  rather  of  die  archbishojp,  in  this 

case,  was  merely  ministerial ;  secondly,  that  if  it  were  judicial,  the 
remedy  is  by  appeal,  and  not  by  an  application  to  this  court  for  a 
mandamus ;  thirdly,  that  if  the  court  (as  we  maintain  it  to  be)  in 
which  this  proceeding  was  originally  depending,  was  really  a  court, 
it  would  still  be  to  no  purpose  by  mandamus  to  send  the  case  to 
be  reheard ;  because  the  court  has  no  means  of  investigating  the 
subject-matter  of  the  chai^.  Fourthly,  I. understood  him  to  say, 
that  upon  the  showii^  of  the  affidavit,  the  matter  proposed  to  be 
put  in  issue,  (if  it  could  be  put  in  issue  at  all,)  should  have  been 
proceeded  with  under  the  Church  Discipline  Act,  and  that  the 
vicar  general,  or  the  court  (whatever  court  it  was  in  which  the 
question  of  the  confirmation  of  Dr.  Hampden  was  depending)  could, 
under  the  Church  Discipline  Act,  have  no  possible  right  to  enter 
into  the  investigation  of  the  question  which,  as  it  is  supposed,  would 
have  been  submitted  to  them.  And  lastiy,  he  has  contended,  and 
has  been  followed  in  that  line  of  argument  by  the  several  other 
gentlemen  who  have  addressed  the  court  in  discbaige  of  the  rule, — 
that  this,  at  all  events,  is  not  a  case  for  a  mandamus. 
Whether  the  Now,  my  lords,  in  respect  of  the  act  of  the  archbishop,  or  of  the 
Son^bemin^e'  ^'^^^^  general  as  representmg  the  archbishop,  being  merely  ministerial, 
rial  or  judicial,  that  would  depend,  almost  exclusively,  upon  the  true  construction  of 

the  statute  of  the  2Sth  of  Henry  8 ;  because  it  was  principally  upon 
it  that  it  was  contended  that  the  act  of  confirmation  was  merely 
a  ministerial  act  in  the  archbishop,  or  in  the  officer  whom  the  arch- 
bishop deputed  upon  this  particular  occasion.  But  in  order  to 
introauce  what  he  contended  to  be  the  true  construction  of  that  act, 
the  Attorney  General  very  properly  and  very  learnedly  entered  into 
a  discussion  of  the  general  history  of  the  appointment  to  bishopricks 
anterior  to  that  act,  and  indeed  fi*om  times  of  the  earliest  antiquity  (/). 
Now,  my 'lords,  without  following  him  into  all  those  particulars, 
and  without  fatiguing  your  lordships  with  citations  (and  citations 
innumerable  might  be  addressed  to  the  court  upon  that  subject),  I 
will  state  to  your  lordships  very  briefly  what  I  understand  the  case 
to  be  prior  to  the  establishment  of  the  canon  law,  after  the  establish- 
ment, and  during  the  subsistence  of  the  canon  law,  and  thence 
downward,  to  the  present  time. 

(A)  Vide  9upra^  p.  204. 
(0  Supra^  p.  124. 
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My  lords,  I  apprehend  that,  by  all  the  authorities,  antecedent  to  ^^^^.  ^  '^^ 
the  establishment  of  the  canon  law,  the  appointment  to  bishopricks     Canterbury. 

was  in  the  people  and  the  clergy:  they  Loth  had  a  voice  in  the  - — ttt — ;- 

election.    In  process  of  time,  the  people  were  excluded;  and  then  argument^' 
the  appointment  of  bishops  was  m  the  diocesan  clergy.     After- 


wards the  diocesan  clerar  were  excluded,  and  it  came  to  be  an  Brief  Wstory  of 
appointment,  sub  modo  at  least,  by  the  clergy  of  the  bishop's  cathedral,  aow.      *  ^' 
But  it  must  be  admitted,  that  long  before  the  statute  of  Henry  8  came 
into  operation,  the  nomination  was  in  effect  in  the  crown ;  whether 
the  Congid^elire  was  or  was  not  in  use,  still,  to  all  intents  and  purposes, 
the  nomination  tobishopricks  was  in  the  crown.  Mr.  HiU^  whoaddressed 
your  lordships  for  the  oischarge  of  the  rule,  thought  it  worth  his  while 
to  cite  to  your  lordships  two  passages  from  Blackstane^s  Commenta- 
ries {mj^for  the  purpose  of  establishing  so  self-evident  a  proposition,  as 
that  the  appointment  to  bishopricks  was  in  effect  in  the  crown.     My  Tho  appoint- 
lords,  no  person  can  mean  to  deny  that  the  appointment  to  bishopricks  !°f^  of  bishops 

•     •     \\^  rrii-        I      •         rV*  L  •     '     -.u  l    ^        -.  ^l      tt  m  th«  crown. 

IS  m  the  crown.    The  piacmg  of  bishops  is  m  the  crown ;  but  not  the  ^^  ^^  ^ 
making  of  bishops,  which  is  a  totally  different  thing.     And  when  it  making  of 
has  been  assumed,  that  this  is  an  attack  upon  the  prerogative,  bishops. 
because  we  say  that  the  appointment  is  not  effectual  witnout  a  con- 
firmation, and  that,  in  order  to  that  confirmation,  the  metropolitan  is 
not  only  justified  in  inquiring,  but  bound  to  inquire,  into  the  qua- 
lifications of  the  person  nominated,  it  seems  to  me,  that  we  no  more 
attack  the  prerogative  of  the  crown,  than  it. would  be  attacked,  wh^n,  . 
on  the  presentation  of  a  clerk  to  a  living  by  the  crown,  the  bishop 
inquires  into  the  fitness  of  that  clerk.     Now,  my  lords,  without 
meaning  to  question  the  right  of  the  crown  to  appoint  to  bishopricks, 
what  we  say  is  this,  that  at  all  times,  and  under  all  circumstances,  At  all  times, 
whether  the  right  of  nomination  was  in  the  clergy  and  the  people,  *!jl??^*^' 
whether  it  was  in  the  diocesan  clergy,  the  people  being. excluded,  or  ^nfinnation'* 
whether  it  was  in  the  clergy  of  the  cathedru,  excluding  both  the  requisite. 
people  and  the  diocesan  clergy,  yet  still,  at  all  times,  and  under  all 
circumstances,  the  election,  or  nomination,  or  whatever  it  was  to  be 
called,  was  incomplete,  until  it  was  consummate  by  the  confirmation : 
by  the  word  confirmation  being  understood  always  the  trial  and  the  Confinnation 
examination  of  the  clerk  who  was  nominated  or  elected,  prior  to  the  always icdudcd 
consecration.    And  I  think  I  shall  be  able  to  satisfy  your  lordships,  ^  ^^  ®*^' 
that  at  all  times,  and  under  all  circumstances,  (in  this  country  at  dnctedjudi-  ' 
least)^  such  trial  and  etamination  was,  as  it  is  now,  conducted  by  a  cially. 
judicial  proceeding  in  a  competent  court, — in  which  court  contra- 
dictors were  cited  to  appear,  and  might  have  appeared,  and  ought  to 
have  been  heard  if  they  did  appear, — ^with  a  final  sentence  upon 
proofi ;  after  which,  and  after  wnich  only,  the  archbishop,  or  metro- 
politan, was  to  proceed  to  consecrate. 

My  lords,  tnat  this  was  so  under  the  canon  law,  and  indeed  This  was  so 
anterior  to  the  existence  of  the  canon  law,  is  proved  even  by  the  "^"^  ***  *^® 
Novels  of  Justinian.     My  lords,  the  123rd  Novel  of  Justinian  (n),  j^frj^j^n-J 
which  of  course  was  long  anterior  to  any  of  those  documents  which  i23rdl7ovel. 
now  constitute  the  canon  law,  is  in  these  words.     **  Si  quis  vero 

(m)  Snpra^  pp.  109,  200. 
(7t)  Cup.  ii. 
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Canterbury. 

Dr  Addaat'fe 
argument. 


And  under  tho 
canon  law. 


Authority  of 
tho  canonists  in 
England. 


Authority  of 
Lancelotttts, 
according  to 
Dr.  Irving. 


The  doctrine  of 
the  canon  law, 
relating  to  con- 
firmation, as 
explained  by 
LuBoelottus, 
applies  to 
bisnops. 


episcopum  ad  ordinationem  electum  exquacunqtic  causa  accosavcrit, 

3uas  secundijim  leges  vel  canones  electionem  ejus  irapedire  poasit, 
liFeratur  ejus  ordinatio,  et  prius  causam  contra  eutn  propositam 
(sive  pnesens  sit  accusator,  et  causam  a  se  propositam  persequatur» 
sive  per  tres  menses  accusationero  snam  peragere  differat)  is,  a  quo 
episoopus  ordmanmis  est,  diligenter  ezamineu'^  The  person  by 
whom  the  bishop  is  to  be  consecrated  is  to  inquire  if  there  be  any 

Eerson  who  challenges  this  nomination.  If  there  be  any  such,  mli 
e  be  absentyhe  is  to  have  three  months  for  the  purpose  of  inquiring. 
So  that,  even  to  go  back  long  anterior  to  the  date  m  the  existence  of 
the  canon  law,  there  is  at  least  some  trace  or  vestige  of  a  confirmation 
reouired,  as  appears  by  this  Novel  of  Justinian. 

My  lords,  tnis  is  a  very  obscure  intimation.  But  when  we  come 
to  consider  the  canon  law,  and  the  rules  which  were  required  by  the 
canon  law,  we  have  no  want  of  evidence  upon  the  subject  And  the 
books  which  have  been  cited  to  your  lordships,  (I  mean  such  books 
as  Van  Espen^  and  FerrwrU^  and  Lanceilotus,)  are  quite  good  to  show 
what  the  law  was  at  that  time.  And  then  the  only  question  which 
remains,  as  far  as  the  present  matter  is  concerned,  is,  wnether,  taking 
those  books  as  evidence  of  what  the  rules  of  the  canon  law  were, 
with  regard  to  the  election  of  bishops,  they  were  or  were  not  adopted, 
at  the  time  of  the  Reformation,  into  the  law  of  this  country,  and 
therefore  are  now  to  all  intents  and  purposes  the  law  of  the  land. 

Now,  my  lords,  a  great  variety  of  authors  might  uf  course  be  cited, 
and  some  have  been ;  but,  without  citing  any  others,  I  would  very 
briefly  refer  to  an  author,  with  respect  to  whose  special  title  to 
be  heard  there  can  be  no  doubt  whatever  upon  this  occasion,  after 
what  has  fallen  from  the  learned  civilian  who  addressed  your 
lordships  to-day.  He  has  called  your  attention  (o)  to  a  passage  from 
a  book,  which  I  suppose  he  considers  as  of  some  authority,  viz*  Dr. 
Irvina^s  treatise  on  the  Civil  Law ;  by  which  it  appears  that  the 
treatise  of  this  very  Lancellotus  was  quasi  adopted  mto  the  Carpus 
Juris  Canonici;  and  though  he  says  that  it  was  never  authoritatively 
so  adopted,  yet  still  it  is  a  book,  as  I  contend,  at  all  events  of  the 
very  greatest  weight,  upon  all  questions  of  the  canon  law.  Surely, 
if  the  treatise  of  this  author  was  all  but  adopted  into  the  Corpus 
Juris  Canonici  (it  had  the  approbation,  I  think,  of  Paul  4)  ( p),  it  is 
at  least  a  book  of  the  greatest  possible  weight,  for  the  purpose 
of  showing  what  was  then  regularly  understood  and  practise^  as  in 
accordance  with  the  canon  law,  on  the  subject  of  the  election  of 
bishops ;  and  it  will  save  the  necessity  of  going  into  any  particular 
titles  of  the  Decretals,  or  other  portions  of  the  canon  law,  for  the 
purpose  of  showing  what  the  canon  law  was.  I  do  not  refer  to  the 
book  as  authority,  except  for  the  specific  purpose  of  showing  the 
doctrine  of  the  canon  law  upon  the  election  ot  bishops.  Now  the 
ninth  title  of  the  first  book  is  especially  upon  this  head,  '^  De  Con- 
tirmatione  Electionis ;" — **  Electionis"  generally, — the  confirmation 
of  a  canonical  election;  but  we  shall  see  particularly  how  it  is 
applicable  to  the  election  not  of  a  prelate,  (for  some  distinction  has 

(o)  SuprOy  p.  231. 

(/>)  Supra,  p.  1 82,  n.  («)• 
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been  attempted  to  be  drawn  between  a  prelate  and  a  bishop)  (q\  but  Regina  v.  The 
of  a  Inshap  by  name.  ^ll^Jy!^ 

Now,  without  going  any  further,  the  veiy  title  of  this  section  ^ 

is  quite  sufficient  to  exclude  what  was  rather  thrown  out,  than  fully  ^-  Addanw's 
carried  out  in  argument,  by  the  learned  Attorney  General^  when  he  •'8^™*" 
seemed  to  say,  that  objections  might  be  taken  to  the  process  of  the 
election,  but  which,  he  says,  you  do  not  suggest  that  you  were 
disposed  to  take,  judging  by  your  affidavit;  but  he  doubts  whether 
objections  could  be  taken  of  the  nature  which  it  appears  that  we 
were  prepared  to  urge,  to  the  persona  elecH :  for  he  intimated  that 
there  was  considerable  reason  to  suppose  that  the  only  question 
which  could  be  gone  into  as  to  the  persona  electi,  was  the  question  of 
identity  (r),  (at  least  I  so  understand  him ;  if  not,  I  beg  his  pardon ; — 
I  am  sure  I  do  not  wish  to  misrepresent  him).     Now  the  head  of  this 
title  (title  9,  De  Confirmatiane  Electioms)  is  this  (5): — **  Ad  confir- 
mationem  requiritur,  ex  parte  confirmandi,  confirmandi  literse ;  ex 
parte  confirmantis,  examinare  electum,  dignum  confirmare,  digniorem 
pncferre."    I  am   prepared  to  show  that  the   whole  of  this  was 
adopted  into  our  law,  at  the  time  of  the  Reformation,  and  is  there-  And  was 
fore,  to  all  intents  and  purposes,  now  the  law  of  the  land.     And  ^^^\^^^ 
then,  on  the  part  of  the  "  confirmator,"  which  would  here  be  the  England. 
metropolitan — 

The  Attorney  General.  Will  you  have  the  kindness  to  tell  mc 
whether  that  is  the  beginning  of  it? 

Dr.  Addams.     Yes;  the  beginning  of  it 

The  Attorney  General,  That  is  the  difficulty.  We  must  get  an 
accredited  LanceUotus;  for  our  copy  does  not  agree  with  that;  nor 
does  Dr.  Twiss's. 

Dr.  Addams.  I  was  not  aware  that  I  was  quoting  from  a  different 
edition. 

The  Attorney  GeneraL  We  had  better  settle  the  point  There 
are  three  copies  in  court,  two  of  which  do  not  contain  this  passage. 

Dr.  Addams.  It  is  only  the  heading.  I  was  not,  I  am  sure, 
aware  that  my  copy  difrered  from  your's.  This  is  merely  the 
head  of  the  title,  which  it  appears  is  not  inserted  in  the  edition 
of  the  Attorney  Genercd.  On  the  part  of  the  *^  confirmans,"  it  is 
required  **  examinare  electum,  dignum  confirmare,  digniorem  prae- 
ferre."  When  there  was  a  double  return,  he  was  "  praeferre  dig- 
niorem :"  where  there  was  no  double  return,  he  was  ^'  dignum 
confirmare :"  but,  in  order  dignum  confirmare^  he  was  to  institute  an 
inquiry  for  the  purpose  of  showing  whether  the  cor^rmandus  was 
worthy,  whether  he  was  fit  to  be  confirmed.  Now,  my  lords,  to 
remove  all  possibility  of  doubt — 

(q)  Suproy  pp.  17S,  180,234. 
(r)  Supra,  p.  153. 

(«)  This  heading  will  be  found  in  the  edition  of  1606,  in  the  Library  of 
Doctors*  Commons,  where  it  stands  thus  : — 

Tr    fi         A'  } ^Qti^^sus  confirmandi. 
"  Ad  confirmationem  \  ^-^'^"'™*"      (  Confirmandi  litene. 
requiritur  ex  parte         i  r  Examinare  electum, 

C  Confirmantis  )  Dignum  confirmare, 

(  Digniorem  praiferre." 
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Reglna  v.  The       The  Attorney  General     I  merely  state  that  nothing  of  this  is  in 
CimterbiX°^  either  of  these  two  copies.     1  have  the  copy  of  my  learned  iiiend, 

-.'-   the  edition  of  1 7 15. 

Dr.  Addams's        Dr.  Addams,     1  would  not  have  brought  it  into  the  discussion,  if 
"*'*™*"  •         I  had  been  aware  that  there  was  any  difference. 

The  Solicitor  General     Mine  is  1578. 

Dr.  Addams.  Then  I  will  proceed  to  those  parts  about  which 
there  can  be  no  question. 

Mr.  Justice  Colksidqb.  What  is  the  date  of  your  edition,  Dr. 
Addams f 

Dr.  Addams.     My  lord,  it  is  1584. 

Mr.  Justice  Coleridob.    Then  your^s  is  later. 

The  JSoUcitor  General    Mine  is  1578,  my  lord. 

The  Attorney  General  The  book  which  I  cited  from,  my  lords, 
and  which  I  believe  is  the  best  edition,  is  dated  1715. 

Dr.  Addams.  This  particular  edition,  it  seems,  has  set  out  the 
contents  of  the  title. 

The  Solicitor  General  There  are  different  glosses,  and  there  arc 
different  headings. 

Dr.  Addams.  Then  I  will  refer  neither  to  the  glosses,  nor  to  the 
heading  of  the  title,  but  to  the  title  itseli  *^  Petet  igitur  is,  qui 
confirmatus  est,  ah  apostolica  sede  literas  confirmationis(^)'' — and  so 
on.  And  then  it  proceeds  a  little  lower :  ^'  Is  autem  ad  quern  con- 
firmatio  pertinet  diligenter  examinare  debet  et  electionis  processuni, 
et  personam  electi.  Est  enim  hoc  generale,  ut  ad  cum  pertineat 
ezaminatio,  ad  ouem  manus  impositio  spectat" — Now  this  would 
belong  to  all  oraersi  not  merely  to  the  order  of  bishop,  but  to  the 
order  of  deacon,  the  order  of  priest,  and  those  orders  which  were 
orders  in  the  church  of  Rome,  though  not  admitted  in  the  church 
of  England. — **  Ad  quern  manus  impoditio  spectat  Et  cum  omnia 
rite  concurrunt,  tunc  munus  ei  connrmationis  impendat.  Quod  si 
secus  factum  fuerit,  non  soliim  dejiciendus  erit  indigne  promotus, 
veriim  etiam  indigne  promovens  puniendus.  Nihil  est  enim  quod 
ecclesiffi  Dei  magis  officiat,  ouam  si  indigni  ad  regimen  assumantnr 
animarum."  (ti )  And  the  gloss  is,  **  Tenetur  enim  examinare  per- 
sonam electi  mazime  in  scientia,  honestate  vitas'* — 

The  Attorney  General     There  is  no  such  gloss  in  my  copy  (9). 

Dr.  Addams.     Is  there  no  gloss  ?  because  there  is  here. 

The  Attorney  General  My  learned  friend,  the  Solicitor  General^ 
read  the  gloss  upon  that  (to),  which  is  quite  another  thing.  My  copy 
has  no  gloss  at  all  upon  the  words. 

Dr.  Addams.  Then  I  will  not  read  the  gloss,  if  we  do  not  agree. 
I  will  confine  myself  to  the  text.  I  was  really  not  aware  that  we 
differed.  **  Quod  cum  in  cunctis  sacris  ordinibus  sibi  locum  vin- 
dicet,  in  episcopo  tamen  multo  fortius."  Now,  there  is  no  prelate 
here — *^in  episcopo  tamen  multo  fortius,  qui  ad  curam  aliorum 
positus  in  seipso  debet  ostendere,  quomodo  caeteros  in  domo  Dei 
oporteat  conservarL"  Therefore  he  lays  down  these  rules  for  the 
confirmation  of  election  generally;    and  lays  down,  that  if  this 

(t)  Lib.  1,  tit.  iz,B.  4.  (v)  Vide  supra,  p.  183,  n.  (y). 

(tt)  Id.  8.  5.  (w)  Supra,  p.  183. 
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applies  generally,  it  applies  a  muUo  fortiori  in  the  case  of  a  bishop.   Reglna  v.  The 
Now  I  think,  without  citing  Van  Espen,  Ferraris,  or  any  other    ^CMtwhu^^ 
number  of  authors  upon  the  canon  law,  but  merely  considering  the   — — — ^' 
character  which  belongs  to  this  book,   (as    I  collect  from   the  ^'  Addams'g 
extract  (to)  which  has  been  read  to  the  court  by  the  learned  civilian  •^ff""®"'* 
to-day),  that  I  cannot  put  the  practice  of  the  canon  law  upon  a 
higher  footing.     And  tnen  comes  the  question.  Was  this  canon  law, 
as  to  the  confirmation  of  election,  particularly  of  bishops,  adopted  by 
this  country  at  the  time  of  the  Reformation,  and  has  it  been  acted 
upon  uniformly  ever  since  ?    Because,  if  so,  unquestionably  it  now 
is  the  law  of  this  country. 

My  lords,  the  law  upon  this  subject  is  so  abundantly  clear,  that  I 
would  not  trouble  your  lordships  by  citing  any  authority  to  prove  it, 
if  it  could  not  be  discussed  in  a  very  few  words.     Now,  Mr.  Justice 
Blackstoney  in  the  introduction  to  his  most  valuable  Commentaries^  Bl«ckstone*s 
speaking  of  the  canon  law,  states  of  what  it  consists;  with  this  I  do  Commentaries, 
not  trouble  your  lordships — The  Decretum  Gratianiy  the  DecretaUa  thecimonlaw 
Crregorii  noniy  and  soon. — Then  he  says  that  besides  these  pontifical  in  England, 
collections,  there  are  other  constitutions  which  have  been  received 
into  this  countiy,  particularly  the  legatine  constitutions,  and  so  on. 
And  then  he  proceeds  in  this  way : — ^*  At  the  dawn  of  the  Refor- 
mation, in  the  reign  of  King  Henry  8,  it  was  enacted  in  parliament 
that  a  review  should  be  had  of  the  canon  law  ;  and,  till  such  review 
should  be  made,  all  canons,  constitutions,  ordinances,  and  synodals 
provincial,  being  then  already  made,  and  not  repusnaut  to  the  law 
of  the  land,  or  the  king's  prerogative,  should  still  be  used  and 
executed.     And,  as  no  such  review  has  yet  been  perfected,  upon 
this  statute    now   depends    the  authority  of   the  canon  law  in 
England  (x).     Now,  my  lords,  what  the  canon  law  was  upon  the 
subject  ot  the  confirmation  of  bishops,  I  take  to  be  conclusively 
proved  by  this  single  book;  and  £  do  not  trouble  your  lordships 
with  going  any  further.    The  question  is,  was  the  canon  law  in  this 
respect  adopted  into  the  law  of  this  country  at  the  time  of  the 
Reformation?     Why,  my  lords,  I  think  it  is  impossible  that  there  History  of  oon^ 
can  be  a  question,  upon  the  precedents;  to  one  or  two  of  which  I  ?[^^*2--« 
shall  briefly  call  your  attention,  and,  I  think,  these  will  set  the  the  dawn  of  the 

matter  at  rest  Reformation. 

My  lords,  the  confirmation  and  the  consecration  of  Cranmer  to  Confirmation 
the  Archbishoprick  of  Canterbury  has  already  been  called  to  your  ^  consecra^ 
lordships'  attention  (y).     It  was  after  that  act  of  the  reign  of  Henry  Cramner. 
8,  for  restraining  the  payment  of  annates,  and  prior  to  the  act  of. 
Henry  8,    which  gave   the   papal  supremacy   to  the  crown,  the 
25th  of  Henry  8,  (tne  chapter  in  question,)  and  which  regulated  the 
law,  or  rather  laid  down  the  law,  in  regard  to  the  election  and  con- 
firmation of  bishops.  Cranmer  was  elected  by  Conge  JCkUre — there  is  Introduction  of 
no  question  about  that     Conge  dtelires  had  crept  in  at  some  anterior  ^^  d*eHre, 
time ;  under  which  the  election  was  nominally  given  to  the  dean 
and  chapter,  but  in  substance  was  in  the  crown.     It  was  controlled 
by  what  was  insisted  upon  by  the  Pope,  namely,  that  by  whomsoever 

(w)  From  Irving*8  Treatise,  suprOi  (x)  Vol.  I.,  pp.  82,  83. 

p.  231.  (y)  Supra,  pp.  130, 168. 
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the  appointment  or  election  was  made,  the  party  elected  must  resort 
to  him  for  confirmation.  The  confirmation  seems  to  have  been 
reserved  by  the  Pope  to  himself,  and  that  usurpation  seems  to  have 
been  accedled  to ;  and  under  this  usurpation  it  was  that  those  large 
sums  of  money  were  extorted  from  bishops  elected  or  bishops 
appointed.  In  the  case  of  Archbishop  Cranmer,  (as  it  should  seem 
by  what  has  been  said  by  one  of  the  counsel  who  addressed  your 
lordships  to-day,)  there  was  paid  no  less  than  the  sum  of  900  golden 
ducats  for  those  eleven  bulls  which  he  obtained  from  Rome,  for  the 
purpose  of  confirming  his  election. 

Now,  my  lords,  after  this  statute  passed,!  am  not  in  possession  o^ 
nor  am  I  aole  to  cite  to  your  lordships,  any  single  particular  instance 
of  the  way  in  which  the  election  and  confirmation  of  bishops  pro- 
ceeded, during  the  remainder  of  the  reign  of  Henry  8.  But,  ior  a 
reason  which  I  shall  presently  have  to  state,  I  t^ink  that  not  a 
doubt  can  exist,  that,  to  all  intents  and  purposes,  they  proceeded  a:s 
they  have  done  from  the  1st  of  Elizabeth  to  the  present  time ; — that 
the  confirmation  was,  as  under  the  canon  law,  by  a  judicial  inquiry, 
in  a  conrt  of  competent  jurisdiction,  where  parties  were  cited,  where 
allegations  were  admitted,  where  witnesses  were  examined,  auJ 
where  there  was  a  judicial  sentence  of  confirmation,  without  which 
the  metropolitan  could  not  be  called  upon  to  consecrate. 

My  lords,  during  the  reign  of  Edward  6,  under  a  statute  which  I 
shall  have  to  cite  to  your  lordships  in  a  subsequent  stage  of  this 
inquiry,  the  question  as  to  the  connrmation  of  bishops  appointed  or 
elected  does  not  seem  to  have  arisen,  or  perhaps  it  did  not  arise.  I 
cannot  say  positively  that  it  did  not  arise,  for  I  think  that  there 
must  have  been,  (though  I  cannot  find  what  it  was,  or  how  it  was 
exercised,)  some  means  which  the  metropolitan  possessed  of  inquiry 
into  the  vaUdity  of  the  election  or  the  appointment,  and  also  into 
the  person  of  the  elected,  before  he  could  be  required  to  consecrate. 
But  fix)m  the  commencement  of  the  reign  of  Queen  Mary,  there  arc 
traces  and  vestiges  of  the  same  course  having  been  adopted  in  the 
confirmation  of  bishops,  that  is  adopted  at  the  present  time.  For  it 
appears  that  the  confirmation  and  tne  consecration  of  Cardinal  Pole 
proceeded,  as  far  as  one  can  collect,  in  the  same  form  which,  I  say, 
must  be  presumed  to  have  been  adopted  immediately  after  the 
passing  of  the  statute  of  Henry  8,  and  which  has  continued  to  be 
used  till  the  present  day.  tt  clearly  appears  that  there  was  a 
ConaS  (TSUre  in  the  case  of  Cardinal  Pole(z),  and  that  he  was 
confirmed  in  the  very  place  where  confirmations  have  r^ularly 
proceeded  from  that  day  to  the  present,  vur.,  in  Bow  Church.  But 
when  we  come  to  the  reign  of  Elizabeth,  there  we  have  documents 
upon  record,  which  remove  all  possibility  of  doubt  or  question  upon 
the  case.  Because  the  first  Protestant  archbishop  of  Canterbury,  (at 
least  after  Cranmer,  if  we  call  Cranmer  the  first  Protestant  arch- 
bishop,) was  Parker;  and  documents  exist  with  regard  to  the  con- 
firmation and  consecration  of  archbishop  Parker  (a),  which  prove 
that  all  these  forms  of  the  canon  law  with  respect  to  the  election  of 


(z")  Vide  supra,  pp.  43,  139. 
(n)  Supra ^  p.  ."Jfi,  n. 
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bishops  were  adopted  at  that  time  ;  and  they  have  been  continued   Rpgina  ».  The 
and  acted  upon  uniformly  to  the  present  day,  or  down  to  the  confir-    iVrchbishopof 

*,  .         •>  •    '      1  •   1    •   *^  •  •  r  TA  Canterbury. 

mation,  or  the  quasi  confirmation  which  is  now  in  question,  of  Dr.    ~ 

Hampden  to  the  bishoprick  of  Hereford.  I>r.  Addams's 

Now,  my  lords,  it  is  well  known  that  there  was  a  circumstance,  "K"^*"*- 
perfectly  familiar  to  every  one  at  all  acquainted  with  ecclesiastic^d 
history,  which  caused  the  question  of  the  confirmation  and  consecra- 
tion of  Archbishop  Parker  to  be  gone  into  with  very  great  particularity; 
that  is,  the  story — the  well  known  story — (the  fable,  my  learned 
friend  says,  the  well  known  fable)  of  the  Nag's  Head  consecration,  Story  of  the 
which  was  set  up  some  forty  years  afterwards,  I  believe,  by  Sanders;  Nag's  Head 
and  caused  all  the  circumstances  attending  the  nomination  or  ap-  ^'*'^'^'"*  '^"' 
pointment,   the    election,    and    the   subsequent   confirmation   and 
consecration  of  Parker,  to  be  inquired  into  with  very  great  minute- 
ness.    It  is  mentioned  by  Burnet;    it  is  mentioned  more  fully  by 
Strype;  but  the  most  particular  and  the  most  circumstantial  account 
of  it  is  that  which  is  to  be  found  in  Bishop  BramhalU  and  which  is  Bramhall's 
published  in  the  third  volume  of  BramhalTs  works  in  the  Library  of  '*^*^**""*- 
Anglo- Catholic  Theology.     Now  this  document  is  extremely  remark- 
able ;  and  it  removes  all  question  upon  the  subject.     It  is  given  Parker's 
verbatim,  at  great  length  ;  the  whole  process  is  there,  and  occupies  a  ^^g***^*"- 
great  many  pages,  (with  which   I  am  not  going  to  trouble  your 
lordships), but  it  is  stated  to  be  reprinted  from  the  original  Register; 
the  contractions,  stops,  and  orthography  being  retained  with  as  much 
exactness  as  in  so  long  a  record  and  with  ordinary  types  is  attainable. 
It  appears  that  the  original  is  in  the  Registry  of  the  court  of  the 
vicar    general,  and  also  at   Lambeth;   and   tnis  document  really 
excludes  the  possibility  of  any  question  as  to  whether  these  rules  of 
the  canon  law,  with  respect  to  the  confirmation  of  the  election  of 
bishops,  were  not  adopted  into  the  law  of  the  country,  and  have  not 
been  a  part  of  it  from  that  day  to  the  present     Now,  my  lords,  I 
am  not  going  to  trouble  your  lordships  with  reading  this  very  long 
document,  I  would  merely  say  that  the  whole  is  set  out :  and  here  it 
appears  that  the  process  which  is  now  adopted  is  precisely  similar  to  The  process 
the  process  which  was  adoi)ted  upon  the  confirmation  and  the  con-  *{j® ""®  ^  *" 
secration  of  Parker:    with  one   very   singular  exception;    which  caso^wtthonc 
however  makes  very  much  for  the  case  which  I  am  stating  to  your  important  ex- 
lordships;  and  that  is  this.     The  libel,  or  summary  petition,  (which  ception. 
is  the  same  thing  in  point  of  fact,)  was  given  in,  on  that  occasion,  to 
the  court  (for  to  all  intents  and  purposes  it  was  the  court)  of  the 
confirming  bishops,  precisely  according  in  substance  with  the  allega- 
tion, the  libel,  or  summary  petition,  which  was  given  in,  in  this 
identical  case.    But  in  this  case  of  the  Lord  Bishop  elect  of  Hereford, 
and  in  modem  case^  there  have  been  no  witnesses  sworn  and  exa- 
mined.    The  proof  of  the  libel  or  summary  petition  has  merely  been 
the  exhibition  of  the  process ;  and  no  person  appearing  to  object, 
no  parties  who  were  called  upon  to  object — (they  were  promised  that 
they  should  be  heard  if  they  did  appear,  in  the  case  of  Archbishop 
Parker,  precisely  as  in  the  case  of  Bishop  Hampden)— no  person, 
I  say,  appearing,  it  has  latterly  been  considered  that  there  was  no 
necessity  to  swear  and  examine  witnesses  on  the  libel  or  summary  in  parker*8 
petition.     But,  my  lords,  in  the   instance  of  Archbishop  Parker,  case,  witnenes 
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Rafpna  V.  The  though  the  formal  parts  of  the  summary  petition  or  libel  were  con- 
^clmterbS^  sidered  to  be  proved  by  the  exhibition  ot  the  process,  that  material 

— ^  article  of  the  lioel  which  pleaded  the  fitness  of  the  archbishop  in  point 

Dr.  Addams's    of  age,  in  point  of  learning,  in  point  of  piety,  and  so  forth,  was  proved 

"^"^^^         by  witnesses  sworn  and  examined,  although  the  proclamation  for  the 

were  sworn  and  opposers  to  come  in  was  not  answered  by  any  one  coming  in  and 

examined,  in     claiming  to  be  heard  as  an  objector.     Now,  my  lords,  in  that  case, 

S^U^ofAe     two  witnesses  were  sworn  and  examined.     The  firet  was  a  witness  of 

summaiy  the  name  of  Baker.     He  proved  the  first,  second,  third,  fourth,  fifth, 

petition.  sixth,  and  seventh  articles  of  the  summary  petition,  by  exhibiting  the 

'  process ;  but  upon  the  eighth  article  of  the  allegation,  we  have  his 

deposition,  as  taken  down  in  writing  and  I  will  read  it  to  your 

loraships,  for  it  is  not  long.     *' Ad  octavum ;  dicit  in  vim  juramenti** 

— now  it  appears  that  this  court  cannot  administer  an  oath,  and 

cannot  have  a  witness! — '^in  vim  juramenti  sui  deponit  qi}6d  idem 

Reverendissimus  Matthseus  Parker  fuit  et  est  vir  providus,  ac 

sacrarum  literarum  scientia,  vita,  et  moribus  commendatus,  ac  homo 

liber  et  ex  legitime  matrimonio  procreatus,  atque  in  state  legidma, 

et  in  ordine  sacerdotali  constitutus,  et  dictse  Dominse  nostrse  R^nse 

fidelis  subditus;  reddendo  causam  scientisB  suae  in  hac  parte  dicit," — 

giving  reason  for  his  knowledge — ^*qu6d  est  frater  naturalis  died 

Domini  Electi ;  suntque  ex  unis  parendbus  procreati  et  geniti."   He 

was  half  brother,  the  son  of  the  same  mother,  but  not  of  the  same 

father;  therefore  he  gave  his  deposidon  upon  this  eighth  article  of 

the  libel,  stating  that  he  was  able  to  give  this  account  of  him,  being 

his  half  brother. 

My  lords,  anodier  witness  (there  were  two  witnesses  examined  in 
support  of  this  allegatioli),  was  a  person  of  the  name  of  Tolwyn,  who 
was  a  Master  of  Arts,  and  the  rector  of  one  of  the  churches  in  the 
City  of  London,  of  the  age  of  seventy  years.  He  deposes  in  the  same 
way  upon  the  first,  second,  and  other  articles  ;  and  he  says,  on  the 
eighth,  '^  Ad  octavum;  dicit  et  deponit  contenta  in  hujusmodi  ardculo 
e^  vera,  de  ejus  certa  scientia,  quia  dicit  qu6d  bene  eum  novitper 
hos  XXX  annos,  ac  per  idem  tempus  secum  adroodum  familiaris  fuit, 
et  in  praesend  est;  et  edam  dicit  qu6d  novit  ejus  matrem."  (I  do 
not  know  what  his  mother  had  to  do  with  it).  Therefore,  at  that  dme, 
there  was  this  libel,  not  only  given  in,  but  examined  too :  not  only 
was  it  proved  by  the  exhibition  of  the  process,  but  to  that  material 
ardcle  witnesses  were  sworn  and  examined,  and  gave  their  deposi- 
dons ;  although  parties  had  been  cited  there,  as  now,  to  come  in,  a^d 
no  parties  appeiu^for  the  purpose  of  objecdng. 

Mr.  Jusdce  Eblb.  What  is  the  date  of  that,  with  reference  to  the 
statute? 

The  Attorney  CtenerdL     1559,  my  lord. 

Mr.  Justice  Erle.  With  reference  to  the  statute  of  the  Ist  of 
Elizabeth,  is  the  date  of  the  month  given? 

The  Attorney  Genercd.  Your  lordships  will  find  this  expliuned  in 
Strvpe* 

Dr.  Addams,    It  was  on  the  9th  of  December,  1559.     It  was  in 
the  1st  of  Elizabeth,  almost  immediately  after  her  coming  to  the 
throne. 
Mr.  Jusdce  Erle.    My  question  was  directed  to  whether  it  took 
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place  before  the  passing  of  the  act  of  parliament  which  revived  the  Regina  «.  The 

statute  of  the  25  Hen.  8  (i>  0^t«rba^ "^ 

The  Attorney  General    Your  lordship  will  find  that  is  stated  to  be  "  ^^  °'^' 

after  the  statute,  but  not  according  to  the  statute.     So  says  Strype.       Dr-  Addama'^ 

Dr.  Addams,    A  great  deal  has  been  said  which  I  shall  have  an  ■'K^™*"** 
opportunity  of  noticing  presently.     But  as  it  has  been  urged,  that  if 
this  mandamus  was  granted,  and  if  the  court  (for  so  it  is,)  of  the  vicar  Parker's  con- 
general  was  to  enter  into  this  inquiry;  it  is  utterly  impossible  that  it  finn^tionaod 
could  be  completed  within  the  twenty  days  fix)m   the  time  of  the  didnouake 
election,  perhaps  it  is  not  quite  immaterial  to  remark  that  this  con-  place  within 
firmation  and  consecration  of  Archbishop  Parker  did  not  take  place  *!^*7.^f' 
within  the  twenty  days  after  his  election,  not  till  after  those  twenty  ^^^^  "  ®  ^^ 
days  had  expired. 

Now,  my  lords,  without  at  all  meaning  to  question  that  the  ap-  By  the  English 
pointment  to  bishopricks  is  essentially  in  the  crown,  partly  in  right  **°®?  ^*^»  **. 
of  sovereignty,  and  partly  in  right  of  patronage,  or  that  it  is  in  the  a^hopoTno 
crown,  no  matter  why,  still  I  do  state  that,  by  £be  canon  law  adopted  force  till  con- 
into  the  law  of  this  country,  such  appointment  or  election  was  of  no  *™«^« 
force  or  validity  until  it  was  consummate  by  the  confirmation.    And  The  term  ooo- 
1  again  say,  that  by  the  confirmation  I  undierstand  the  trial  and  the  J^^' ?"  "." 
examination  of  the  clerk  who  was  nominated  or  elected,  without     "  ^Jt^oi 
which  the  metropolitan  could  not  be  called  upon  to  consecrate.   And  Henry  8  made 
we  shall  see  whether  any  alteration  was  meant  to  be  effected,  or  was  no  change  hi 
effected  in  the  canon  law  by  this  statute  of  Hen.  8.     Surely  the  con-  ^  **"^  ^^^' 
temporary  exposition  of  the  statute  did  not  conceive  that  to  be  so, 
because  the  confirmation  of  the  election  proceeded  precisely  as  it  did 
before.     And  though  I  have  no  means  of  stating  what  was  the  par-  Some  mode  of 
ticular  mode  in  which  the  metropolitan  could  inquire  into  the  life  e5'**'^/2II?* 
and  the  character  of  the  bishop  elected,  during  the  reign  of  Edw.  6,  reign^ 
or  though  we  may  suppose  there  was  no  such  process  used  during  that 
short  reign,  and  those  troublesome  times,  yet  I  think  it  will  by  no 
means  necessarily  follow  that  there  was  not  some  process  of  that 
sort  provided ;  though  the  statute  does  not  expressly  enable  one  to 
say  what  that  process  was.     fiut  with  regard  to  the  new  bishopricks  In  new  bishop- 
of  Hen.  8th's  creation,  which,  it  should  seem,  were  in  the  immediate  ^^*  of  kmg 
collation  or  gift  of  the  crown,  (some  reasons  or  other  have  been  tion,  elective' 
su^ested  (c^),  but  perhaps  I  could  suggest  other  reasons  which  would  form  soon 
be  more  satisfactory  to  your  lordships,)  it  certainly  is  remarkable,  that  ^^Uf^^J^ 
after  a  very  short  period,  after  perhaps  one  or  two  appointments  to 
those  bishopricks,  that  form  oi  collation,  or  gift,  or  donation,  was 
abandoned ;  and  even  in  the  case  of  those  new  bishopricks,  the  form 
of  the  ConffS  deUre  was  gone  through : — there  was  an  election,  and 
there  was  a  confirmation  of  that  election,  precisely  as  in  the  case  of 
the  ancient  bishopricks.     Now  it  has  been  said,  tnat  this  might  be 
out  of  a  mere  compliance  with  forms,  or  that  it  might  be  merely  to 
put  fees  in  the  pockets  of  those  persons  who  were  entitled  to  fees 
upon  these  different  proceedings.     But,  my  lords,  I  think  that  there  Probable  rea- 
is  a  much  graver,  or  at  least  a  much  more  plausible  reason,  to  be  ^°  ^^troDoi' 

tans  required 

an  opportunity 
(5)  Queen  Mary  died  17th  Nov.,      and  was  dissolved  on  the  8th  of  May  in  of  inquiry. 

1558.  Elizabeth's  nrst  parliament,  (in     the  same  year,  just  seven  months  be- 

which  the  act  in  question,  c.  1,  was      fore  Farker*s  confirmation. 

passed,)  met  on  the  25th  Jan.  1559,         (c)  Supra,  pp.  178, 199. 
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Regiiw  V.  The  suggested;  namely  this:  that  the  metropolitans  of  that  day  declined 
Archbishop  of  ^^y  proceed  to  consecration  without  having  some  means  of  inquiring 

^^'    and  satisfying  themselves  as  to  the  fitness  of  the  persons  to  be  con- 

Dr.  Addains*s    secrated.     And  it  would  really  seem,  my  lords,  that  this  was  no  more 

argument.         ^Yxeai  reasonable ;  because  if  your  lordiships  look  into  the  forms  of 

OmiBsionof       ordaining  and  consecrating  bi^ops,  priests,  and  deacons,  you  will  see 

inquiry,  in  form  that  with  regard  to  the  last  two,  viz.  deacons  and  priests,  tnere  is  that 

oTwahowT^"*"  mode  of  examination  and  inquiry.     But  the  form  of  consecration  of 

bishops  is  totally  silent  upon  that  head :  it  supposes  the  fitness  of  the 

party  to  be  ascertained  in  some  difierent  way : — the  inquiry  proceeik 

m  the  one  case  and  does  not  proceed  in  the  other.     Nor  would  it  be 

reasonable,  indeed  it  would  be  directly  contran'  to  the  rules  of  the 

canon  law, — to  the  rules  of  the  canon  law  as  adopted  into  the  law  of 

this  country, — that  the  metropolitan  should  be  required  to  consecrate 

upon  the  mere  election  of  the  dean  and  chapter,  or  upon  the  mere 

nomination  of  the  crown,  not  only  without  any  inquiry,  but  without 

the  possibility  of  any  inquiry  into  the  fitness  in  any  respect  of  the 

person  to  be  consecrated. 

Mr.  Justice  Coleridge.     Are  you  speaking  now  of  the  present 
form  of  ordaining  and  consecrating? 
Dr.  Addams,     The  present,  my  lord. 

Mr.  Justice  Coleridge.      Is  there  any  difference  between  the 
present,  and  that  established  in  the  time  of  Edw.  6  ? 

Dr.  Addams.     No,  my  lord,  none  whatever.     That  form  remains 

in  force.     Now  in  the  ordaining  of  deacons,  and  the  ordaining  of 

p  riests,  in  both  the  one  and  the  other,  antecedent  inquiry  has  been 

made,  and  inquiry  is  made  at  the  time  itself.     Just  in  the  same  way 

as,  in  the  marnage  service,  though  the  banns  of  matrimony  have  been 

already  asked,  yet  still,  at  the  time  of  the  marriage  itself,  all  parties 

are  required  to  come  forward  and  state  objections,  if  they  know  of 

As  to  priests      any,  to  the  marriage  about  to  be  celebrated.     So,  in  the  forms  bodi 

and  deacons,       ^f  ordaining  deacons  and  of  ordaining  priests,  all  persons  are  called 

tuti^'Lth  at      upon  to  come  forward  and  state  if  they  know  of  any  objection  to  the 

time  of  ordina.  person  who  is  about  to  be  ordained,  notwithstanding  that  the  bishop 

tion  and  prefi-    jj^  those  cases  has  instituted  previous  inquiries  by  means  of  his  arch- 

^  ^  ^'  deacon ;  which  archdeacon  presents  the  persons  for  ordination.    And 

the  first  question  which  is  put  to  the  archdeacon  who  presents  them 

is,  whether  he  has  inquired  into  the  learning,  the  morals,  and  the 

fitness  of  those  persons,  and  whether  he  himself  knows  that  they 

are  fit  persons  to  be  ordained.     Therefore  there  has  been  an  inquiry 

made.     And  also,  at  the  very  time  of  the  ordination  itself,  persons  are 

invited  to  come  forward  and  state  if  they  can  except  to  the  persons 

about  to  be  ordained.    Thus  it  is  in  the  form  of  ordering  of  deacons; 

and  the  same  in  the  form  of  ordering  of  priests.     In  that  respect 

there  is  no  distinction  between  the  one  and  the  other.     But  in  the 

form  of  consecrating  bishops,  there  is  nothing  of  the  sort;  there  is  no 

suggestion :  the  person  who  presents  the  bishop,  presents  him  merely 

as  '*  this  godly  and  well  learned  man."    No  persons  are  called  upon 

to  come  forward  and  state  any  objections  to  the  person  about  to  be 

consecrated ;   there  i3  no  sort  of  inquiry,  no  sort  of  trial,  except 

certain  questions  which  are  put  to  the  oishop  about  to  be  consecrated 

himself,  and  which  are  said  to  be  put  for  the  trial  of  his  faith,  &c. 

before  the  congregation  there  assembled. 
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The  Attorney  General.     My  lords,  I  have  found  all  the  dates  Regma  v.  Tlie 
about  Archbishop  Parker;  which  mav  be  useful  to  your  lordships.    Archbishop  of 
The  C(mgid!6}xre  was  on  the  18th  of"  July,  in  the  Ist  of  Elizabeth.  J^^^^ 
There  was  no  letter  missive  in  Parher^s  case.     The  election  was  on  ^'  Addams's 
the  Ist  of  August     On  the  6th  of  December  the  day  of  confinnar  "^""^"^ 
tion  was  fixed  to  be  holden  on  the  9th  of  December,  on  which  day  Dates  of  Par. 
the   confirmation  took   place,   several   months  after  the   election.  J^^Jf*"  ejection. 
Then  under  his  own  hand  he  states,  that  he  was  consecrated  on  the  ^  ™*"°'>» 
1 7th  of  December.     These  are  all  taken  from  Strype  {d) ;  and  these 
are  the  dates  of  the  instruments.     There  were  more  than  twelve  days 
between  the  Cang6  dtilire  and  the  election,  and  more  than  twenty 
between  the  election  and  the  confirmation. 

Mr.  Justice  Erle.     What  was  Uie  date  of  the  act  ? 

The  Attorney  General     The  1st  of  Elizabeth. 

Mr.  Justice  Erle.     What  day  of  the  month  ? 

The  Attorney  General     It  is  not  mentioned,  my  lord. 

Mr.  Justice  Eble.  Is  there  any  provision  for  its  coming  into 
operation  a  certain  time  after  it  has  passed? 

The  Attorney  General  I  am  not  able  to  inform  your  lordships 
upon  that  point  (e). 

Mr.  Justice  Erle.     That  we  can  obtain  otherwise. 

The  Attorney  General  I  believe,  as  a  matter  of  history,  that  the 
parliament  met  in  January.  She  began  to  reign  in  Mbvember; 
and,  at  that  time,  the  year  would  end  in  March. 

Dr.  Addams.  My  lord,  I  have  no  doubt  these  dates  are  correctly 
set  out  fi^m  Strype,  by  the  Attorney  General;  but  I  do  not  know 
that  they  involve  anything  very  material. 

The  Attorney  General     His  lordship  asked  the  question. 

Dr.  Addams.  I  do  not  know  that  anything  material  occurs  upon 
what  the  Attorney  General  seems  to  insist  upon,  namely,  that  there 
was  no  letter  missive  in  the  case  of  Parker.  However,  if  Burnet  be 
correct  (and  Burnet  is  a  correct  writer),  there  certainly  was  a  letter 
missive,  because  Burnet  states  it  thus:  After  mentioning  that  Parker 
was  with  difficulty  persuaded  to  accept  the  archbishoprick,  he  pro- 
ceeds in  this  way :  **  But  in  the  conclusion  he  submitted  himself  to 
her  pleasure,"  (that  is  to  the  queen's  pleasure).  **  In  the  end  he 
was  with  ffreat  difficult  brought  to  accept  of  it  So  on  the  8th  day 
of  July  the  Conge  deiire  was  sent  to  Canterbury ;  and  upon  that, 
on  the  22nd  of  July,  a  chapter  was  summoned  to  meet  the  1st  of 
August'' (/). 

The  Attorney  General  Strype  says,  that  the  queen  sent  the 
Conge  delire — 

Mr.  Justice  Coleridge.  We  have  not  yet  heard  what  Burnet 
says. 

The  Attorney  General    I  bee  your  lordship's  pardon. 

Dr.  Addams.    ^*  Where  the  dean  and  prebendaries  meeting,  they, 

id)  Life  of  Parker,  book  2,  ch.  1 .  more  than  two  months  before  the  date 

e)  By  88.  7  and  10  of  1  Eliz.  c.  1,  of  the  CangS  dUire, 
the  25  Hen.  8,  c.  20,  was  revived  from  (/)  Burnet's  Hist.  Refoim. ;  part  2, 

and  after  the  last  day  of  the  Session,  book  3  (vol.  3,  p.  805 ;  Oxf.  ed.  of 

which  ended  on  the  8th  of  May,  1559,  1829). 
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Rogim  0.  The 

Archbishop  of 

Canterbury. 

Dr.  Addaiiis*s 
■rgumeiit. 


Qu.  whether 
there  was  a 
letter  missiTei 
in  Parker's 


Whether  any 
material  altera- 
tion of  the 
ancient  prac- 
tice was  effect- 
ed br  the  stat 
of  Hen.  8. 


Questionable 
whether  it  is 
absolutely  im- 
perative to 
elect  the  per- 
son namea  in 
the  letter  mis* 
sive. 


Gibson. 


according  to  a  method  often  used  in  their  elections,  did  by  a  com- 
promise  refer  it  to  the  dean  to  name  whom  he  pleased :  and  he 
naming  doctor  Parker,  according  to  the  queen's  letter,  they  all 
confirmed  it"  Therefore  I  presume  there  was  a  letter,  at  least 
according  to  the  statement  of  Burnet;  because  he  says,  that  the 
dean  named  Dr.  Parker,  according  to  the  queen's  letter. 

The  Attorney  General,  There  seems  to  oe  a  difference  upon  this 
point;  because  in  Strype  it  runs  thus:  ^^To  which  petition  and 
request  the  queen  condescended;  sending  to  them  her  letters 
patents  (commonly  called  Conge  dtiUre)  dated  at  Westminster,  the 
18th  day  of  July,  m  the  first  year  of  her  reign,  granting  them  licence 
to  go  to  election,  without  naming  any  person  in  the  said  letters,  but 
only  requiring  them  to  elect  sucn  a  person  for  their  archbishop  and 
pastor,  who  should  be  devout  to  God,  and  useful  and  faithful  both  to  her 
and  to  her  realm**  (o). 

Dr.  Addams.  The  letter  missiye  is  separate,  I  know.  The  letter 
missiye,  I  apprehend,  was  sent  as  usual  in  that  case.  I  do  not  know 
that  this  is  material. 

Then,  ray  lords,  that  being  so,  and,  as  I  shall  presently  show,  this 
confirmation  and  election  (which,  at  all  eyents,  nad  uniformly  sub- 
sisted, prior  to  the  passing  of  the  act,  and  continued  after  the  act) 
not  at  all  impeaching  or  being  supposed  to  impeach,  not  the 
supremacy  of  the  crown,  as  understood  by  the  Attorney  and 
Solicitor  General,  but  the  true  supremacy  of  the  crown,  we  shall 
presently  see  whether  there  was  any  alteration,  or  any  material 
alteration,  made  in  that  respect  by  the  statute  of  Hen.  8.  Now  the 
statute  of  Henry  8,  required  in  words  that  which,  no  doubt,  subsisted 
in  fact  before  tne  statute  itself  had  been  passed  ;  the  practice  being 
this,  namely,  that  the  election  by  the  dean  and  chapter,  though 
called  a  fi'ee  election,  (and  to  some  extent  it  was  a  bee  election)  yet, 
in  point  of  fact,  left  the  nomination,  or  the  appointment,  pretty  much 
or  altogether  in  the  hands  of  the  crown.  It  was  so  by  the  subristing 
practice,  if  not  by  any  positive  law.  But  the  statute  of  the  25  Hen.  8, 
made  it,  to  a  certain  extent,  a  positive  law ;  because  it  said,  that  the 
dean  and  chapter  should  obtain  the  Cofwe  d^eUre,  and,  upon  that, 
^^ shall  elect**  (these  are  the  words):  the  Qmye  ddire  shall  be  accom- 
panied by  a  letter  missive,  and  the  dean  and  chapter  shall  elect  the 
person  named  in  the  letter  missiye,  and  no  other.  It  has  been 
assumed  that  thb  b  a  positive  command,  a  command  which  it  was 
highly  penal  in  them  to  disobey;  and  a  force  has  been  lud  upon  the 
word  **  shall**  as  if  it  were  a  matter  which  they  were  commanded  to 
do  upon  their  allegiance,  subject  to  the  penalties  ofpramunire  if  they 
did  not  comply.  And  I  am  aware  that  this  is  the  interpretation  put 
upon  the  statute  by  persons  of  not  only  great,  but  the  greatest  name, 
and  with  whom  I  venture  to  differ  upon  this  point  with  very  great 
hesitation  and  reluctance.  Now  even  so  great  a  man  as  iBishop 
Gibson  has  said,  that  upon  this  Congf  JCilm  and  letter  missive,  the 
dean  and  chapter  have  no  other  choice  but  to  elect  the  person  named, 
or  incur  9l  pnemunxre.  My  lords,  I  have  the  greatest  possible  respect 
for  Bishop  Gibson,  who  was  a  very  great  and  a  very  eminent 


(g)  Life  of  Parker ;  book  2,  ch.  1 . 
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man  :    but  I  say  of  Bishop  Gibson  what  the  Solicitor  General  said  Regina  v.  The 
of  LyndtDoody  that  he  was  but  a  man ;  and  the  statute  has  never   -Ajjchbkhop  of 
received  any  judicial  exposition  explicitly  upon  that  point,  namely,       '"ter   ry. 
that  if  the  dean  and  chapter  were  not  to  elect  the  person  named  in  Dr.  Addams's 
the  letters  missive,  they  would  incur  the  penalties  of  a  prtBmunire.       argmneut. 

Now,  my  lords,  what  is  the  form  commonly  acted  upon  with 
regard  to  the  CanffS  {TeKre,  and  with  regard  to  this  letter  missive; 
and  what  was  the  form  adopted  on  this  particular  occasion  ?  Why, 
mj  lords,  upon  the  &ce  of  tne  Conge  d*iUre  and  the  letter  missive  m 
this  case,  I  clearly  am  entitled  to  say,  that  if  the  crown  had,  under 
the  act  of  parliament  of  the  25th  of  Henry  8th,  the  lisht  to  issue  a 

Eisitive  command  to  the  dean  and  chapter  of  Hereford  to  elect  Dr. 
ampden,  and  no  one  else,  as  their  bishop,  the  crown  did  not 
exercise  that  right  of  command  upon  the  present  occasion ;  because 
the  form  of  the  Conge  deUre  in  the  present  case  is  as  follo¥^;  and  I 
believe  it  is  similar  to  that  which  is  usually  adopted  upon  the  like  Form  of  the 
occasions.  After  stating  that  supplication  had  oeen  made  on  the  Om^  iHHTt» 
part  of  the  dean  and  chapter,  to  the  effect  that  they  were  destitute  of 
the  solace  of  a  pastor,  by  the  translation  of  their  former  bishop. 
Dr.  Musgrave,  to  the  see  of  York,  and  that  they  had  petitioned  for 
leave  to  elect  another  bishop,  it  proceeds :  **  We  being  favourably 
inclined  to  your  prayers  in  this  behalf,  have  thought  fit,  by  virtue  of 
these  presents,  to  grant  you  such  leave  and  licence," — now  what  are 
the  things  which  they  are  commanded  to  do  upon  their  faith  and 
allegiance,  and  upon  the  non-performance  of  which  my  learned 
friends  want  to  read  that  they  will  incur  a  frcsmunxre^  which  they 
would  most  undoubtedly  incur,  by  the  terms  of  the  act  of  the 
25th  of  Henry  8,  if  they  do  not  proceed  to  election,  within  twelve 
days? — *^ requiring  and  commanding  you,  by  the  faith  and  allegiance 
by  which  you  stand  bound  to  us,  tnat  you  elect  such  a  person  for 
your  bishop  and  pastor,  as  may  be  devoted  to  God,  and  useful  and 
laithful  to  us  and  our  kingdom  (/i).  That  is  all  they' are  commanded 
to  do,  upon  their  fidth  and  allegiance ;  not  to  elect  any  particular 
person,  but  only  **such  a  person  for  your  bishop  and  pastor,  as  may 
be  devoted  to  God,  and  useful  and  faithful  to  us  and  our  kingdom.*^ 

Now  what  is  the  letter  missive?  Are  they  required  to  oo  any-  Fonnofthe 
thing  here  upon  their  feith  and  allegiance  ?  No.  "  To  our  trusty  l«tt«r  mun?e. 
and  well  beloved  dean  and  chapter  of  Hereford,  in  the  diocese  of 
Hereford.  Trusty  and  well  beloved,  we  greet  you  well  Whereas 
the  bishoprick  of  Hereford  is  at  present  void  by  the  translation  of 
the  Right  Reverend  Father  in  God,  Dr.  Thomas  Musgrave,  late 
bishop  thereof,  we  let  you  weet,  that  for  certain  considerations  us  at 
this  present  moving,  we  of  our  princely  disposition  and  zeal  beine 
desirous  to  prefer  unto  the  same  see  a  person  meet  thereunto,  and 
considering  the  virtue,  learning,  wisdom,  gravity,  and  other  good 

Sifts,  wherewith  our  trusty  and  well  beloved  Renn  Dickson  Hamp- 
en,  D.  D.,  is  endued,  we  have  been  pleased  to  name  and  recommend 
him  unto  you,  by  these  presents,  to  be  elected  and  chosen  into  the 
said  bishoprick  oi  Hereford.    Wherefore  we  require  you,  upon  receipt 

(A)  SufTOy  p.  3. 
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Fegina ».  The  hereof,  to  procced  to  your  election^  according  to  the  laws  and  statutes 

Ar'**l*"?®P*^^  of  ihis  our  realm,  and  our  Conge  (TSKre  herewith  sent  unto  you,  and 

-  the  same  election  so  made  to  certity  unto  us,  under  your  common 

Dr.  Addams's    seal"    And  the  consequence  of  their  not  having  chosen  the  party 

ar-ument.      '  ^^med  in  the  Canffe  cTelire,  by  the  statute  of  25  Henry  8,  (as  I  read, 

and  as  I  understand  it),  is  not  the  incurring  the  penalty  of  iiprtBrnunire 

or  inciuring  any  other  penalty :    the  mere  consequence  is,  that  the 

crown,  in  that  case,  may  nominate  and  appoint.     But  under  this 

Conffe  cPdlirey  accompanied  with  the  letter  missive,  and  upon  the  true 

construction,  as  it  appears  to  me,  (though   I  state   it  with  great 

deference  to  the  court)  of  the  statute  of  25  Henry  8,  would  any  one 

say,  that  if  the  dean  and  chapter  of  Hereford,  instead  of  electing 

Dr.  Hampden  (the  person  named  in  the  letter  missive),  had  elected 

one  of  the  gentlemen  for  whom  I  now  appear,  and  who  has  been 

The  dean  aiid    referred  to  in  such  complimentary  terms  by  one  of  the  counsel  who 

stifferecT*^      addressed  your  lordships  in  the  course  of  the  day,  that  would  not  havo 

whomsoever      been  a  good  election;    and  that  if  the  crown  had  accepted  that 

they  think        election,  and  had  by  its  letters  patent  desired  the  person  so  elected  to 

proper.  |^  confirmed,  that  person  would  not  have  been,  to  all  intents  and 

furposes,  Bishop  of  Hereford,  thoush  not  named  in  the  letter  missive? 
t  appears  to  me,  my  lords,  I  confess,  that,  beyond  all  question,  he 
woutcl.  There  is  no  positive  command,  except  to  proceed  to  an 
election,  and  to  elect  such  a  person  **  as  may  be  devoted  to  God,  and 
useful  and  fidthful  to  us  and  our  kingdom." 

Lord  Denman.  Have  we  the  letter  to  the  dean  and  chapter  upon 
the  affidavit? 

The  Attorney  General  The  form  is  in  Gibson^s  Codex  (/*),  my  lord. 
I  do  not  object  to  my  leamed£iend  mentioning  it.  It  is  not  upon  the 
afiidavit  My  learned  fi-iend,  the  Solicitor  General^  referred  to  it(t) 
as  being  in  dfibsorCs  Codex, 

Dr.  Addams.  My  lords,  it  was  used  by  the  Solicitor  General  (com 
Gibson's  Codex, 

The  Attorney  General.  We  cannot  make  any  objection  to  my 
learned  friend  referring  to  it,  though  it  is  not  upon  the  affidavit 

Lord  Denman.     Considering  that  to  be  the  ordinary  form. 

The  Attorney  General  Yes ;  it  is  in  the  ordinary  form  in  fact, 
only  altering  the  name.     It  is  in  GibsorCs  Codex, 

Lord  Denman.  Because  the  affidavit  has  only  stated  that  the 
dean  and  chapter  have  howsoever  elected  the  lord  bishop  elecL 

Dr.  Addams,     My  lord,  that  is  alL 

The  Attorney  General  These  forms  fire  set  out  in  GibsorCs  Codex^ 
except  the  alteration  of  the  name. 

The  Solicitor  General  We  had  better  have  them  compared ;  we 
have  not  compared  them.  We  had  better  see  how  that  is ;  because 
perhaps  it  is  too  much  to  say,  that  they  arc  the  same  as  in  Gibsons 
Codex:  but  I  used  them,  thinking  they  were  the  same. 

Lord  Denman.  You  used  them,  supposing  them  to  be  the  forms 
observed  in  all  cases. 

The  Solicitor  General     Yes,  my  lord. 

(h)  Vol.  2,  p.  1327. 
(0  Supra,  p,  176. 
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The  Attorney  General    It  certainly  occurred  to  me  that  they  were  Regina  v.  The 

the  same.  ^c^^oXZ''! 

Lord  Denman.    But  we  cannot  proceed  upon  anything,  that  may 

possibly  vary  from  the  statute  in  any  respect.     In  this  particular  rase,  ^'*-  Addams's 

we  must  suppose  that  what  has  been  done,  has  been  done  according  ""ff"™*^" 
to  the  statute.     GibsojCs  Codex  may  be  a  description  of  that  which 
the  statute  requires,  but  a  more  general  one. 

Dr.  Addams,    Now,  my  lords,  in  order  to  show  how,  in  all  proba-  Practice  in  the 

bility,  the  form  of  the  letter  missive  occurred,  and  to  show  to  a  certain  bis?Klps"amc  " 

extent  what  the  practice  in  the  appointment  of  bishops  was,  anterior  nor  to  the  mat. 

to  this  act,  I  cite  to  your  lordships  a  passage  from  Charles  Leslie's  of  Hen.  8. 

Case  of  the  Reaaky  London,  1701,  p.  106.    1  will  tell  your  lordships  C.  l^He's 


the 


presently  the  book  (A)  from  which  I  cite,  but  it  is  stated  correctly    «°'^-^ 
from  the  book  itself.     He  says  this:   ''The  instances  which  Mr. 
Prynne  has  collected  of  Bishops  chosen  by  the  clergy  without  the 
King  were  in  the  Popish  times.     And  he  tells  us  likewise  that  the 
Kings  took  this  ill,  and  sometimes  proceeded  to  punish  these  Bishops 
by  seizing  their  temporalities,  and  making  them  compound,  &c. 
There  is  another  record  I  have  met  with ;  that  is,  an  inscription  now 
to  be  seen  in  the  parlour  of  the  hospital  at  Ledbury,  in  Hereford- 
shire (which   for  the  satisfaction  of  the  reader   I  have  hereunto 
annexed)  wherein  is  told  that  Hugh  Foliot,  Bishop  of  Hereford,  the 
founder  of  that  hospital,   was  elected  by   the  Presbytery  of  the 
Cathedral  Church  of  Hereford  in  October  a.  d.  1219,  without  letters 
from  the  king,  written  to  the  prejudice  of  the  free  election,  (even  as 
it  is  testified  of  Robert  Foliot  to  have  been  chosen  before  him  in  the 
^•ear  of  our  Lord  1173).     He  lived  Bishop  in  the  reign  of  King 
Henry  the  Third,  &c.     Mr.  Prynne  in  his  Records,  voL  2,  p.  .355, 
shows  that  the  same  Hugh  Foliot  was  Archdeacon  of  Shrewsbury, 
and   then  recommended  by  King  John  to  the  Bishoprick  of  St. 
David*s,  which  it  seems  was  rejected,  for  his  name  stands  not  in  the 
list  of  the  Bishops  of  St.  David's,  but  is  amongst  the  Bishops  of 
Hereford ;  so  that  he  was  refrised  by  the  Clergy  of  St.  David's,  to 
whom  he  had  the  King^s  recommendation,  and  chosen  by  those  of 
Hereford  without  it,  which,  as  before  shown,  they  thought  a  prejudice 
to  their  free  election."    That  will  show  that  the  letter  missive  came 
in  by  degrees ;  that  sometimes  bishops  were  chosen, — or  at  least  in 
this  instance  the  dean  and  chapter  rejected  a  bishop  who  was  recom- 
mended by  the  crown ;  and  afterwards  this  same  person  was  elected 
a  bishop  by  a  dean  and  chapter,  to  whom  he  was  not  recommended 
by  the  crown.  And  then  2>«&  adds  this :  "  It  was  here  taken  notice  Oripnofihe 
of  that  the  form  of  the  ConffS  dtesKers  in  those  days  (as  in  the  records  ^^^  d'ifire. 
produced  by  Prynne^  was  not  by  way  of  command  to  the  Clergy,  as 
now,"  (though  now  it  seems  only  to  be  a  recommendation),  "  but  of 
request  and  desire  only.     The  King  called  it  his  petition  to  the 
Clergy,  and  besought  them  to  lend  a  favourable  and  benign  ear  to  it 
Ut  huic  petiiiom  mecefavorem  prtebeant  beniynum,  was  the  form  then 
in  use,  and  shows  plainly  wnere  the  right  of  election  lay.     And 
likewise  the  force  of  praesciptions,  which  in  time  grow  up  to  create  a 

(k)  The  Royalty  of  the  Crown  in  and  others,  of  the  Church  of  England. 
Epuoopal  Promotions ;  according:  to  Second  Edition.  London,  Rivingtons, 
the  judgment  of  Divines,  Canonists,      1847,  p.  36. 


278 


CASE  OF   Dlt.    HAMPDEN 


jinav.  The 
Archbishop  of 
Canteibory. 

Dr.  Addams'k 
argument. 


No  penalty  of 
prtemumire  in- 
curred by 
electing  some 
one  else,  in- 
stead of  the 
person  recom- 
mended. 


The  supremacy 
of  the  crown 
contended  for, 
would,  in  effiM^ 
make  the  sot e- 
rMgn  a  Pope. 


The  making,  is 
distinguished 
fromueplac- 
inff,  of  bishops, 
belongs  exclu- 
sively to  spiri- 
tual persons. 


Authorities 
relating  to  the 
supremacy  of 
the  crown. 


right,  and  construe  petition  to  mean  command."  That  is  how,  I 
apprehend^  the  present  form  of  Congi  dSUre  arose ;  and  notwith- 
standing this  statute  of  Heniy  8,  which  might  seem  to  make  it 
imperative  upon  the  dean  and  chapter,  under  a  penalty,  to  elect  the 
party  chosen  by  the  crown,  yet  still  so  much  of  the  form  of  free 
election  was  kept  up,  that  the  letter  missive  was  only  in  the  shape  of 
a  recommendation  to  them.  And  certainly,  as  I  read  the  statute  of 
the  25th  of  Henry  8,  the  penalty  incurred  for  not  choosing,  the  per- 
son named  in  the  letter  missive,  or  choosing  any  other  person,  was 
not  any  penalty  of  a  prtBmunire  incurred  by  the  party,  but  it  was 
only  this,  as  I  apprencnd,  that  if  the  crown  accepted  the  party 
chosen,  whether  named  in  the  letter  missive  or  not,  and  confirmed 
the  election,  such  would  be  good  :  but  otherwise  the  crown  might 
nominate  and  appoint  to  the  bishoprick. 

Now,  my  loros,  the  great  argument  which  has  been  addressed  to 
your  lordships  upon  this  part  of  the  case,  upon  the  true  construction  of 
the  statute  of  Henry  8,  has  been  this ;  that  if,  at  these  confirmations, 
parties  are  to  be  heard  in  objection  to  the  confirmations ;  if  the  me- 
tropolitan, to  whom  the  mandate  for  consecration  is  addressed,  shall 
at  all  inquire  either  into  the  regtdarity  of  the  process  of  the  election, 
or  into  the  fitness  of  the  person  elected ;  if  he  shall  not  immediately, 
and  in  the  first  instance,   without  any  inquiry,  and  without  the 
possibility  of  any  inquiry,  proceed  to  copsecration,  he  is  to  incur  the 
penalty  ofapramunire;  since,  with  reference  to  this,  he  is  infringing 
upon  the  supremacy  of  the  crown.    Now,  my  lords,  this  is  to  suppose 
the  supremacy  of  tne  crown  to  be  something  entirely  and  altogether 
distinct  from  what  I  have  always  understood  it  to  be ;  because,  if  the 
*  supremacy  of  the  crown  in  these  matters  is  that  which  is  contended 
for  by  my  learned  fiiends  the  Attorney  and  SoUcUar  Genera^  why  then 
the  crown  in  point  of  fact  represents  (and  so,  as  I  understood^  tiiey 
have  said  and  maintained),  to  all  intents  and  purposes,  the  person 
formerly  denominated  the  Pope.     And  the  consequence  will  be, 
that  the  crown  will  not  only  have  the  ^^  placing^  but  tiie  **  makm^  of 
bishops,  which  does  not  oelong  to  any  but  spiritual  persons.     A 
bishop,  SO'  not  merely  ^^placed,^  but  ^'  made/*  will  be  made  to  all  intents 
and  purposes  by  the  crown;  and  the  consequence  will  be  that,  at  this 
present  time,  her  majesty  Queen  Victoria  will  be  what  the  papists  of 
Queen  Elizabeth's  time  said  she  was,  neither  more  nor  less  than  a 
woman  Pope.     Now,  my  lords,  the  crown  itself  has  constantiy  and 
the  most  devoted  servants  of  tiie. crown  have  constantly  disclaimed 
any  such  interpretation  of  the  crown's  supremacy.     And  really  it  is 
a  very  material  part  of  the  case,  in  order  to  amve  at  the  true  con- 
struction of  the  statute  of  Henry  8,  tiiat  we  should  see  in  what  the 
supremacy  of  the  crown  actually  consists.     And  I  think  I  shall 
satisfy  your  lordships  upon  that  head,  by  a  series  of  authorities 
collected  to  my  hand,  and  which  I  will  state  to  your  lordships  fix)m 
a  book,  or  a  pamphlet,  firom  which  I  cite  them ;  first  informing  your 
lordships,  that  I  do  not  state  them  from  the  pamphlet  itself  be<»use 
the  pamphlet  does  not  contain  ope  syllable  written  by  the  editor  of 
the  pamphlet,  but  is  merely  a  series  of  extracts  firom  writers  of  the 
highest  authority  upon  this  point,  which  is  a  fimdamental  point,  and 
which  it  is  absolutely  necessary  to  clear  up  and  to  make  intelligible. 
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before  we  can  understand  at  all,  what  is  the  true  construction  of  the  Regina  r.  The 

statute  of  Henry  8.  ^^Mtelbu'*  ^"^ 

My  lords,  the  work  from  which  I  am  going  to  cite  is  a  wOrk  which L^lZl 

has  been  published  lately,  entitled  "  The  Royalty  of  tlu  Croum  in  ^'umeDt""** 
Episcopal  Promotions  ;  according  to  the  Judgment  of  Dmnes,  Canonists^ 
andothersy  of  the  Church  of  EnglandJ* 

The  Attorney  CfeneraL     By  whom  ? 

Dr.  Addams.  I  do  not  know  by  whom.  It  contains  a  series  of 
extracts,  and  nothing  but  extracts  from  diviqes,  canonists,  and  others 
of  the  Church  of  England.  The  few  authorities  which  I  am  going 
to  cite  are  those  of  Hooker,  Andrewes,  abd  others,  whose  works  I  have 
not  brought  into  court,  because  it  was  really  a  mere  affectation  to 
cite  them  from  the  originals ;  for  they  are  correctly  extracted,  word 
for  word,  and  letter  for  letter,  in  those  cases  in  which  I  have  compared 
them;  and  I  believe  that  throughout  the  whole  they  are  correct. 
This  is  the  second  edition,  published  last  year  only,  in  1847. 

My  lords,  the  first  extract  I  will  trouble  you  with  (I  will  not  read 
a  flpreat  many)  is  from  Hooker^s  Ecclesiastical  Polity  (/),  book  8,  ch.  7, 
vol  3,  p.  524,  of  the  Oxford  edition  of  1836,  (Mr.  Keble's  edition). 

Lord  Denman.  I  understand  Dr.  Addams  to  say,  that  he  has 
verified  the  correctness  of  all  these  extracta 

Dr.  Addams,  Several  of  them  I  have,  my  lord.  I  cannot  say 
eveiy  one,  but  several ;  and  I  have  no  doubt  that  they  are  all  correct 
Now,  my  lords.  Hooker  says,  ^^  Touching  the  advancement  of  Prelates  Hooker, 
into  theu:  rooms  by  the  king,  whereas  it  seemeth  in  the  eyes  of  many 
a  thing  very  strange  that  Prelates,  the  officers  of  God's  own  sanctuary, 
than  whicn  nothme  is  more  sacred,  should  be  made  by  persons 
secular,  there  are"— ^this  is  one  explanation  which  is  given  of  them] —  • 
**  that  will  not  have  Kings  be  altogether  of  the  lait^,  but  to  participate 
that  sanctified  power  which  God  hath  endued  his  Cleigy  with,  and 
that  in  such  respect  they  are  anointed  with  oiL**  That  is  one  sug- 
gestion, namely,  that  they  are  not  altogether  secular  persons,  but,  in 
respect  of  their  being  anointed  with  oil,  they  partake  something  of 
a  sacerdotal  character.  But  he  does  not  like  that  explanation ;  and 
the  explanation  which  he  gives  is  this.  He  says,  '^  A  shift  vain  and 
needless.  For  as  much  as,  if  we  speak  properly,  we  cannot  say 
Kings  do  make,  but  that  they  do  place.  Bishops.  [Nomination  is  one 
thing:  the  md^ing  depends  upon  the  consecration ;  and»that  must 
be  performed  by  a  spiritual  person ;  and  that  spiritual  person  must 
have  the  means  of  ascertaining  the  fitness  of  the  person  to  be  conse- 
crated ;  and  that  fitness,  in  this  country,  has  been  commonly  ascer- 
tained by  means  of  a  judicial  proceeding,  a  trial  and  a  sentence  of  a 
due  and  competent  courtl  **  For  in  a  Bishop  there  are  these  three 
things  to  be  considered :  tne  power  whereby  he  is  distinguished  from 
other  Pastors;  the  special  portion  of  the  Cleigy  and  people  over 
whom  he  is  to  exercise  that  bishoply  power;  and  the  place  of  his 
seat  or  throne,  together  with  the  profits,  pre-eminences,  honours 
thereunto  belonging.  The  first  every  Bishop  hath  by  consecrationJ* 
Consecration  must  be  preceded  by  confirmation.  There  is  no 
instance  of  consecration, — there  is  no  instance  of  giving  any  order, 

(0  The  Royalty  of  the  Crown,  &c.,  p.  5. 
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Reffina  ».  The  and  &  fortiori  the  order  of  bishop,  without  the  person  who  lays  on 
^teriwy^   hands  having  the  means  and  the  opportunity  of  considering  the 

'—  fitness  of  the  person  upon  whom  the  hands  are  laid.     And  neither 

Dr.  Addmms's    upon  reason  nor  principle,  and  still  less  upon  authority,  is  there  any 
argumen  .         distinction  between  the  crown  and  a  private  patron  in  that  particular* 
And' I  again  say,  that  I  see  no  more  how,  in  the  slightest  degree,  it 
infringes  on  the  prerogative  of  the  crown,  that  the  metropolitan, 
who  is  called  upon  to  consecrate,  should  inquire  into  the  fitness  of 
the   person  to  be  consecrated,   than  I  can  understand  how  it  is 
infiinging  the  prerogative  of  the  crown,  when  the  crown  presents  to 
a  living,  that  the  bishop  who  is  to  institute  to  that  living  should  say, 
"  You  must  satisfy  me  that  you  are  a  fit  person." 
a  Kahop"  a°  his'      ^^  Denman.     The  archbishop  is  required,  before  consecration, 
consecration,      to  examine  and  try;  very  strouff  words.     There  could  be  no  words 
apparently   more  striking,  and  more  ample  and  full  than  those 
words.     But  then  the  act  of  consecration  includes  not  only  the  ques- 
tions, but  the  answers.     The  Question  is  put,  ^^  Are  you  persuaded" 
so  and  so?    The  answer  is  to  oe,  "  I  am  so  persuaded." 
niA»<m    •  ^'  Addams,     Yes,  my  lord.     I  will  now  state  to  your  lordships 

thefornu'of'  what  the  precise  difference  is  in  the  forms.  In  tne  making  of 
ordination,  of  a  deacons,  and  the  making  of  priests,  the  form  is  this.  The  arch* 
priest  or  dea-  deacon  presents  the  deacons  in  the  first  instance,  and  says,  •'  Reve- 
^op?  ^^^^  Father  in  God,  Ipresent  unto  you  these  persons  present  to  be 

admitted  deacons."  Tnen  this  follows :  the  oishop  says,  '^  Take 
heed  that  the  persons  whom  ye  present  unto  us,  be  apt  and  meet, 
for  their  learning  and  godly  conversation,  to  exercise  their  minietiy 
duly,  to  the  honour  of  God,  and  the  edifying  of  his  church."  And 
^  then  the  archdeacon  shall  answer,  "  I  have  inquired  of  them,  and 
'  also  examined  them,  and  think  them  so  to  be.  Now,  your  lord- 
ships will  recollect  that  there  is  a  form  called  a  Si  quis,  previous  to 
persons  presenting  themselves  for  ordination ;  by  ^ich  all  persons 
who  object  are  called  upon  to  come  forward  and  state  their  objec- 
tions, ii  any  objections  there  be.  Then  the  bishop  himself  says  to 
the  congregation  assembled,  "  Brethren,  if  there  be  any  of  you  who 
knoweth  any  impediment,  or  notable  crime,  in  any  of  these  persons 
presented  to  be  ordered  deacons,  for  the  which  he  ought  not  to  be 
admitted  to  that  office,  let  him  come  forth  in  the  name  of  God,  and 
show  what  the  crime  or  impediment  is."  When  no  persons  come 
forward,  t&en  the  ordination  proceeds.  And  this  is  exactly  the 
same  in  the  ordination  of  priests,  mutatis  mutandis. 

Now,  my  lords,  we  come  to  the 'bishop.  And  here  your  lordships 
will  see  that  there  is  nothing  of  the  sort  The  form  of  ordaining  or 
consecrating  of  an  archbishop  or  bishop  is  this.  There  is  a  collect ; 
there  is  an  epistle  and  gospel.  (By  the  way,  the  epistle  is  fi*om  the 
1st  of  St  Paul  to  Timothy  (m),  m  which  he  is  particularly  charged 
to  lay  hands  suddenly  on  no  man  (n)).  Now  it  appears  that  the 
archbishop  is  to  read  this  veiy  collect,  at  the  time  wnen,  according 
to  the  supposition  on  the  other  side,  he  is  to  lay  hands  suddenly 
upon  a  man,  and  to  consecrate  him  a  bishop,  because  he  has  no 
means  whatever  of  inquiring  into  his  fitness.     As  to  inquiry,  there 

(m)  1  Tim.  iii.  1—6.  («)  1  Tim.  v.  22. 
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is  nothing  of  the  sort:  the  person  presented  for  consecration  is  the  Regina  «.  The 
nominee  of  the  crown;  ana  being  such,  the  archbishop  is,  without   ''c*^^^?*^*^^ 
any  inquiry  being  mad^,  to  do  that  very  thing  which  bishops  are  — ^ — ^-- 
cautioned  apdnst  doing;  he  is  to  lay  hands  suddenly  upon  a  man,  Dr.  Addams's 
and  not  only  to  give  him  orders,  but  to  give  him  the  superior  order  ""P"'**'*** 
of  a  bishop,  or  even  of  an  archbishop  1 

Now,  my  lords,  the  epistle  and  gospel  being  finished,  ^'  after  the 
gospel  and  the  Nicene  creed  and  the  sermon  are  ended,  the  elected 
bishop  (vested  with  his  rochet)  shall  be  presented  by  two  bishops 
unto  the  archbishop  of  that  province,  (or  to  some  other  bishop 
appointed  bv  lawful  commission,)  the  archbishop  sitting  in  his  chair 
near  the  hofy  table,  and  the  bishops  that  present  him  saving,  **  Most 
Beverend  Father  in  God,  we  present  unto  you  this  godly  and  well- 
leamed  man  to  be  ordained  and  consecrated  bishop.^  Then  shall 
the  archbishop  demand  the  queen's  mandate  for  the  consecration, 
and  cause  it  to  be  read.  And  the  oath  touching  the  acknowledg- 
ment of  the  queen's  supremacy  shall  be  ministered  to  the  persons 
elected,  as  it  is  set  down  before  in  the  form  for  the  ordering  of 
deacons.  And  then  shall  also  be  ministered  unto  them  the  oam  of 
diie  obedience  to  the  archbishop,  as  followeth."  Then  follows  the 
oath  of  obedience.  The  archbisnop  is  then  to  '*  move  the  congrega- 
tion present  to  pray.**  Then  follows  the  Litany;  and  then  the 
archbishop  shall  say  to  him  that  is  to  be  consecrated,  '*  Brother, 
forasmuch  as  tfie  holy  Scripture  and  the  ancient  canons  command, 
that  wjB  s'EquI J  not^be  hasty  in  laying  on  hands,  and  admitting  any 
person  to  government  in  the  Uhurcn  ot  Ulinst,  which  he  hath  pur- 
chased with  no  less  price  than  the  effusion  of  his  own  blood ;  before 
I  admit  you  to  this  administration,  I  will  examine  you  in  certain  • 
artiSlesI  to  the  end  that  the  congregation  present  may  have  a  tnal, 
ana  pear  wj[tne$8j^^  now  jrpu  pe  minqea  to  pehavg^yourseliin  tne 
Church oTGoi"  TheiThe  puts certainquesTTbnsTo  the ^hop, and 
the  bishop  gives  certain  answers. 

Lord  Denman.     In  reply. 

Dr.  Addams.  That  is  all.  But  there  is  no  trial;  there  is  no 
examination ;  there  is  no  opportunity  for  persons  to  come  in  and 
object  For  the  satisfaction  of  the  present  congregation,  he  puts 
those  questions ;  and  to  those  questions  the  bishop  returns  answers: 
that  is  all. 

Lord  Denman.  The  form  that  is  mentioned  is  in  the  early 
Prayer  Book  of  the  Church  of  England,  as  by  law  established,  the 
Prayer  Book  of  Edward  6,  and  the  form,  I  believe,  is  unaltered 
now. 

Dr.  Addams.     Exactly,  my  lord.     Now,  after  that  part  which  I 
read  from  Hooker^  he  puts  this  (o).    *'  With  consecration  the  king  inter-  Hooker 
meddleth  not  further  than  only  by  his  letters  to  present  such  an  Consecration  a 
elect  Bishop  as  shall  be  consecrated.    Seeing  therefore  that  none  but  ^^  ^  »p>nt»* 
Bishops  do  consecrate,  it  followeth  that  none  but  they  only  do  give 
unto  every  Bishop  his  being.'"    Hooker  only  says,  consecration ;  but  I  Consecration 
submit  that  consecration  implies  a  previous  confirmation;  because,  implies  a pre- 
without  confirmation,  (at  ay  events  with  the  exception  of  those  JJ^  ^^  "^*' 
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biahopricks  thai  are  supposed  to  be  donatives,  where  the  form  of 
CanffS  d^SKre  was  assamed  almost  immediately  after  their  erection, 
in  order,  it  may  be  fairly  presumed,  that  there  might  be  a  confirma- 
tion, for  the  satisfaction  oi  the  metropolitan,  the  person  about  to  lay 
on  hands)— with  this  exception,  I  sa^,  diere  is  no  instance  of 
consecration  without  previous  confirmation ;  that  confirmation  com- 
prehendinff  a  judicial  inquiry  in  a  court,  into  which  court  parties 
are  invited  and  called  upon  to  appear  and  object;  and  in  which, 
even  when  there  is  no  objection,  nets  are  to  be  pleaded  and  proved 
on  the  part  of  the  person  about  to  be  confirmed;  without  proof  of 
which  racts;,  there  would  not  be,  and  there  could  not  be,  whiat  there 
is,  a  judicial  sentence  of  confirmation. 

Here,  my  lords,  I  state  from  an  authority,  and  a  high  authority* 
what  the  supremacy  is,  and  how  entirely  (and  I  am  sure  1  say  it 
without  any  wish  to  be  disrespectful)  it  opposes  the  view  of  my 
learned  fiiends.  But  the  tact  is,  my  lords,  I  must  take  the  liberty 
of  saying  that  I  think  there  has  been  some  mistake  upon  this 
point;  and  I  will  state  to  your  lordships  in  what  the  supremacy  of 
the  qt>wn  really  consists ;  and  then  your  lordships  will  see  whether 
that  which  we  pray  of  yoa,-nainely,  the  granting  of  a  mandiunus, 
in  order  that  this  mattet*  may  be  put  into  a  true  course  of  inquiry, — 
at  all  affects  the  supremacy  of  the  crown. 

Now,  my  lords,  Bishop  Andrews,  ii^  his  famous  work,  Tortitra 
Torii(p)9  expresses  himself  in  this  way.  It  is  in  the  edition  of 
1609,  p.  380.     ''Atque  ut  semel  defungar  tota  hac  de  Primatu 

3R^o  Quaestione,  semel  ut  constet  Primatus  apud  nos  quse  jura  sint, 
uid  illius  nomine  intelligendum  veniat;  atque  ita  cosset  vestra 
ehinc,  cesset  aliorum  calumnia  de  vestro,  et  a  vobis  conficto,  non 
nostro,  et  a  nobis  amito  Primatu:  paucis  sic  accipe  sententiam 
nostram.  Primd,  sub  primatus  nomine  Papatum  novum  Rex  non 
invehit  in  Ecdesiam;" — ^the  king  does  not  pretend,  in  virtue  of 
supremacy,  to  be  a  Pope ; — **  sic  enim  statuit,  ut  non  Aaroni  pontifici, 
ita  nee  Jeroboamo  Ilegi  jus  ullum  esse,  conflatum  i  se  vitulum 
populo  proponendi  ut  adoret  (id  est)  non  vel  fidei  novos  articulos, 
vel  cultus  oivini  novas  formulas  procudendL"  Then  he  says  thi8(f): 
**  Vestrum  illud  (quod  ad  primatum  pontificium  propria  pertinere 
didtis)  docendi  munus,  vel  dubia  legis  explicandi,  non  assumit,  non 
vel  condones  habendi,  vel  rei  sacrse  praaeundi,  vel  sacramenta  cele- 
brandi ;  non  vel  personas  sacrandi,  vel  res ;" — ^he  does  not  assume 
any  power  of  consecration,  as  the  Pope  did,  who  might  command 
confirmation,  or  dispense  with  confirmation,  as  he  pleased; — ^'^non 
vel  personas  sacrandi,  vel  res;  non  vel  clavium  jus,  vel  censurae. 
Verbo  dicam;  nihil  ille  sibi,  nihil  nos  illi  fas  putamus  attingere,  quae 
ad  sacerdotale  munus  spectant,  seu  potestatem  ordinis  consequuntur. 
Omnino  vestra  haec  calumnia  est,  m  odium  conficta,  et  Regis,  et 
nostriim :  R^i;is,  Qudd  ille  sibi  hsBc  arroget ;  nostrum,  qudd  nos  illi 
ista  tribuamus.  Procul  hasc  habet  Rex;  procul  i  se  abdicat." 
Why,  here  he  directly  renounces  that  power  which  is  now  claimed 
for  the  crown,  and  deems  it  odious  that  it  should  be  so  claimed. 
Next,  my  lords,  I  will  give  your  lordships  a  citation  on  the  same 
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subject,  in  English,  from  an  author!^,  and  the  very  highest  aatho-  Regina  v.  The 
rity, — one  of  the  greatest  names  to  be  found  in  the  church  of  ^^^J^J^r^ 

England,  in  connection  with  such  matters; — and  that  is  Bishop  ^ 

StiUingfleet     Now  Bishop  Stillingfleet,  in  a  learned  treatise  of  his,  ^'  Addams's 
an  EccledagHeal  Jurisdicthnt  (expressly  therefore  on  the  subject  in  "^^^"""*' 

auestion)  vol  2,  pages  96  to  99,  says  this,  which  one  would  really  Bp.  Stilling- 
link  would  obviate  all  doubt  or  cavil  upon  the  subject  (r).  **To  fleet, «»  ««&- 
prevent  mistakes  and  cavils  about  this  matter,  it  will  be  necessary  to  ^^Jf^*^*^' 
clear  the  notion  of  supremacy,  as  it  hath  been  owned  and  received 
in  the  Church  of  England.  And  for  this  we  have  two  autiientic 
declarations  of  it  to  rely  upon.  The  first  is  mentioned,  5  Eliz.  c.  1, 
8.  14,  where  the  supremacy  is  declared  to  be  taken  and  expounded 
in  such  form  as  is  set  forth  m  the  admonition  annexed  to  the  Queen's 
Injunctions,  published  in  the  first  year  of  her  reign.  And  the 
words  there  are,  that  the  Queen  neither  doth  nor  will  challenge  any 
authority,  but  such  as  was  of  ancient  time  due  to  tiie  imperial  crown 
of  this  realm,  that  is,  under  God  to  have  the  sovereignty  and  rule 
over  all  manner  of  persons  bom  within  tiiese  her  realms,  dominions, 
and  countries,  of  what  estates,  either  ecclesiastical  or  temporal, 
soever  they  be,  so  as  no  other  foreign  power  shall  or  ought  to  have 
any  supenority  over  them.**  (That  is  the  supremacy  which  the 
queen  has  over  all  persons  ecclesiastical  as  well  as  civil ;  and  conse- 
quently they  owe  no  allegiance  to  any  other  Sovereign.)  '*The 
second "  of  these  declarations,  he  says,  '*  is  in  the  37th  Article**  of 
the  Church  of  England,  ^^  wherein  it  is  declared,  that  by  the  supre- 
macy is  meant  that  only  prerogative  which  we  see  to  have  been 
always  given  to  all  godly  persons  in  Holy  Scriptures  by  God  him- 
self, that  is,  tiiat  they  should  rule  over  all  estate^  and  degrees  \ 
committed  to  their  charge  by  God,  whether  they  be  ecclesiastical  or 
temporal,  and  restrain  with  the  civil  sword  the  stubborn  and  evil 
doers."  And  then,  because  it  was  with  reference  to  this  that  he 
entered  into  the  question  of  what  was  the  true  notion  of  the  supre- 
macy, he  says,  **  oo  that  granting  a  commission  for  proceeding  by 
ecclesiastical  censures  is  no  part  of  that  supremacy  which  our 
church  owns ;  and  tiius  the  divines  of  our  church  have  understood 
it  By  the  supremacy,  saith  Bishop  Andrews,  we  do  not  attribute 
to  the  king  the  power  of  the  keys,  or  ecclesiastical  censures.  R. 
Thompson,  in  his  Defence  against  Becanus,  saith,  the  supremacy  is 
not  to  be  defined  by  ecclesiastical  jurisdiction,  but  by  supream 
government.'* 

Now  I  may  cite  to  your  lordships  other  authorities ;  but  here  is 
one  which  is  precisely  to  the  very  point  of  the  making  and  the 
institution  of  bishops;  and  that  is  a  quotation  fix>m  Francis  Masons  Francis  Mawn. 
"  VindicicB  EccksuB  AnffUcana;  or    Vindication  of  the   Church  of  ^^^^J^!^' 
England^  and  of  the  Uarftd  Ministry  thereof^  i.  e.,  of  the  Suceessiany  ***   ^ 
Election^  and  Consecration  of  BishopsJ"    (Therefore  this  is  eermane 
to  the  point)  '*  Translated  into  English,  by  John  Lyndsay,  London, 
1734,  book  3,  chapter  7,  p.  278  (*>**    He  states :  "The  objections 
of  the  Papists,  that  our  Bishops  are  the  Queen*s  Bishops,  and  Par- 

(r)  The  Royalty  of  the  Crown,  &c.,  p.  33. 
(*)  The  Royalty  of  the  Crown,  &c.,  p.  15. 
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Regioa  V.  The  liament  Bishops,  [are]  answered,  in  general,  by  explaining  our  method 
Iwtu?  ""^  ^^  making  Bishops."     He  gives  a  dialogue  between  a  priest  of  the 

!_I!2!l    church  of  Rome,  and  a  priest  of  the  church  of  England.     The 

Dr.  Addams's    pnest  of  the  church  of  Rome  is  called  Philodoxus;  and  he  says: 
argument         «  Your  new  pretended  Bishops  (as  Scultingius  saith)  derive  their 
counterfeit  authority,   not  from   lawful  consecration,  or  catholick 
inauguration,  but  from  the  Queen  and  Parliament    They  are  there- 
fore properly  styled  by  Sanders,  the  Queen's  Bishops,  and  Parlia- 
ment Bishops.     For  (as  Bristow  relates)  in  England  the  Kinir,  yea 
and  the  Queen,  grants  letters  patent  to  whom  they  will;  ana  they 
thenceforth   bear  themselves  for  Bishops,  and    b^in    to  ordain 
Ministers.     Hence  Bellarmine  had  reason  to  say,  that  in  Queen 
Elizabeth's  time  there   was  a  woman   pope  in  England**    Now 
OrthodoxuSf  who  is  a  priest  of  the  churcn  of  England,  answers  in 
this  way,  and  explains  and  opens  the  whole  subject 
The  Attorney  General     In  what  chapter  ? 
Dr.  Addams.     It  is  in  book  3,  chapter  7,  p.  278.     The  book  i^  in 
court,  >and  therefore  it  will  be  seen  whether  the  quotation  is  correct. 
Orihodoxus  replies:  *^ These  saucy  shameless  Papists  proclaim  aloud, 
that  the  Bishops  of  the  Church  of  England  derive  not  their  orders 
from  Bishops,  out  from  Kings  and  Queens.     A  monstrous  lye,  and 
an   impudent  slander  P — (Now  it  seems  that  that  is  what  the 
gentlemen   insist  upon.) — *^  For  our  Kings  do  that  only  which 
belongeth  to  the  office  of  Kings,  and  our  Bishops  to  that  of  "oishops. 
For  <at  every  avoidance  of  any  Archbishoprick  or  Bishoprick,  tiie 
King  grants  to  the  dean  and  chapter  of  that  church  a  licence  under 
the  great  seal  of  England  (which  is  commonly  called  the  conge 
de$lire)  to  proceed  to  election,  with  a  letter  missive  (as  it  is  callu) 
containing  the  name  of  the  person  which  they  shall  elect  and  chnse. 
Then  the  electors  do  certify  under  their  common  seal  (the  election 
to  be  duly  perform'd)  to  the  King  (humbly  beseeching  him  to  grant 
his  royal  assent  thereto).     The   King  (giving  his  assent  to  their 
election)  simifieth  the  same  to  the  Archbishop  and  Bishops,  re- 

Siiring  and  commanding  them  by  his  royal  authority  to  confirm 
e  said  election'* — (to  confirm  it  with  aU  the  circumstances  duly 
attending  the  confirmation  of  the  election  of  the  bishop ;  for  whicn 
we  must  resort  to  the  canon  law,  as  adopted  by  the  law  of  this 
country,  and  as  collected  from  the  instances  since  the  Reformation) — 
'*  commanding  them  by  his  royal  authority  to  confirm  the  said 
election,  and  to  invest  the  said  person  so  elected,  and  to  give  and 
use  to  him  all  such  benedictions,  ceremonies,  and  other  things 
reauisite  for  the  same.'  After  this,  the  Archbishop  and  Bishops, 
following  the  example  of  their  predecessors,  take  care,  publicklyand 
peremptorily,  to  cite  all  manner  of  persons,  who  have  any  thing  to 
say  or  object,  either  against  the  form  of  the  election,  or  the  person 
elected,  in  general,  or  particular,  personally  to  appear  before  them. 
And  when  it  appears  solemnly,  and  judicially,  by  publick  acts,  both 
that  the  election  is  valid,  and  the  person  elected  of  sufficient 
learning  and  probity,  then  at  last  follows  the  consecration ;  which  is 
perform*d  by  a  competent  number  of  lawful  Bishops,  according  to 
the  direction  of  the  ancient  canons.  This  is  the  solemn  and 
constant  method  of  making  b'shops  in  England." 


Ts  THE  queen's  bkmcii.  285 

My  lords,  I  have  only  to  cite  one  more  passage,  because  it  is  intro-  Regina  ».  The  * 
ductory  to  the  case  of  feshop  Mounta^ue.  ^^^. 

The  Attorney  General     The  title  of  this  argument  is,  "  This  is  an 

argument  to  repel  the  objections  which  are  made  against  the  Bishops  ^*  ^^^^J™' ' 
created  in  the  reign  of  Elizabeth.*"  wgume 

Dr.  Addams.  My  learned  friend  so  reads  the  heading.  I  said 
that  the  title  of  the  chapter  is  as  follows :  "  The  Objections  of  the 
Papists,  that  our  Bishops  are  the  Queen's  Bishops,  and  Parliament 
Bishops,  answered,  in  general,  by  explaining  our  method  of  making 
Bishops."    I  believe  that  is  pretty  much  to  the  same  purpose. 

Mr.  Justice  Coleridge.     What  is  the  original  date  of  the  book  ? 

Dr.  Addams.     1625,  is  the  original  date,  my  lord  [s). 

Lord  Denman.     Mason  s  Wonc  is  quoted  b;  Gibson. 

Dr.  Addams.     Yes,  my  lord,  in  several  places. 

The  Solicitor  General.     And  by  Strype. 

Lord  Denman.     There  are  very  copious  notes. 

Dr.  Addams.    It  is  a  very  good  autnority. 

The  Attorney  General  I  am  told  that  it  was  a  work  written  for 
the  purpose  of  destroying  that  story  about  the  Nag's  Head  conse- 
cration. 

Dr.  Addams.  Now,  my  lords,  I  have  only  one  other  citation.  It 
is  introdiictorv  to  the  case  of  Bishop  Mountague.  The  extract  is  Field  on  tht 
from  Dr.  Richard  Field  on  the  Church,  London,  1610,  Oxford,  1635,  ^««*- 
p.  680,  book  5{t).  Field  says:  '^The  onely  question  is,  touching 
things  naturally  and  meerely  spiritual :  the  power  in  these  is  of  two 
sorts :  of  Order  and  of  Jurisaiction.  The  power  of  order  is  the 
authori^  to  preach  the  word,  minister  the  sacraments,  and  to  or- 
daine  Ministers  to  doe  all  these  things ;  and  this  power  the  Princes 
of  the  world  have  not  at  all,  much  lesse  the  supreame  authority  to  doe 
these  things,  but  it  is  proper  to  the  Ministers  of  the  Church." — They 
have  no  power  to  ordain  ministers :  ifortiori^  they  have  no  power 
to  ordain  bishops.  And  really  if  the  crown  can  nominate  to  bishop- 
ricks,  and  can  issue  its  mandate  to  the  archbishop  to  consecrate,  and 
if  the  archbishop  must  consecrate  without  inquiry,  why  then,  to  all 
intents  and  purposes,  and  beyond  all  question,  the  crown  does  in 
effect  undertake  to  ordain  ministers ;  and  not  only  to  ordain  minis- 
ters, but  to  ordain  the  highest  order  of  ministers,  I  mean  bishops : 
and  the  result  is,  that  the  crown  comes  to  exercise  all  those  powers 
which  were  formerly  exercised  by  the  Pope:  which  is  directrv  con- 
trary to  the  true  notion  of  supremacy,  as  explained  by  fiishop 
Ancirewes,  and  by  Dr.  Field. — He  goes  on  to  say,  "  And  if  Princes 
meddle  in  this  kinde,  they  are  like  to  Uzziah,  that  offered  to  bume 
incense,  for  which  he  was  stricken  with  leprosie.  The  power  of 
jurisdiction  standeth  first  in  prescribing  and  making  lawes :  secondly, 
in  hearing,  examining,  and  judging  of  opinions  touching  matters  of 
faith :  and  thirdly,  in  judging  of  things  pertaining  to  ecclesiasticall 
order  and  ministery,  and  the  due  performance  of  God's  divine  worship 
and  service.  Touching  the  first,  the  making  of  a  law  is  the  pre- 
scribing of  a  thing  under  some  paine  or  punishment,  which  hee  that 


i: 


i)  The  first  edition  wasjpublished  in  1613. 
0  The  Ro/altj  of  the  Crown,  &c.,  p.  12. 
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RegtnA  V,  The  prescribeth  bath  power  to  inflict.     Whence  it  is  consequent,  that 
^SnterhunT^   the  Prince  (having  no  power  to  excommunicate^  put  fix>m   the 

_^  sacraments,  and  denver  to  Satan)  can  of  himselfe  make  no  Canons, 

Dr.  Addamsii  gu^h  as  councels  of  Bishops  doe ;  who  command  or  forbid  things  under 
^'^''"''^'^  paine  of  excommunication,  and  like  spirituall  censures ;  but  (having 
power  of  life  and  death,  of  imprisonment,  banishment,  confiscation  of 
eoods,  and  the  like)  he  may  with  the  advice  and  direction  of  the 
Clergy,  command  things  pertaining  to  God's  worship  and  service 
under  these  paines,  both  for  profession  of  fiiith,  ministration  of 
sacraments,  and  conversation  fitting  to  Christians  in  generall,  or  men 
of  ecclesiasticall  onler  in  particular ;  <  and  by  his  princely  power 
establish  things  formerly  defined  and  decreed  against  whatsoever 
errour,  and  contrary  ill-custome,  and  observation."  Now  there  follows 
this  passage,  to  which  I  beg  your  lordships' attention.  *^  And  herein 
is  so  farre  forth  supreame,  that  no  Prince" —  (this  is  the  notion  of 
supremacy) — *Uhat  no  Prince,  Prelate,  or  Potentate,  hath  a  com- 
manding authority  over  him;  yet  doe  we  not,  whatsoever  our 
clamorous  adversaries  untruely  report,  to  make  us  odious,  make  our 
Princes  with  their  civill  states,  supreame  in  the  power  of  commanding 
in   matters  concerning  God,  and   his  &ith  and  religion,  without 

seeking  the  direction  of  their  Clergie, nor  with  mem." — Now 

I  beg  your  lordships  to  observe  this ; — not  even  with  the  direction  of 
their  clergy,  ^'  twr  with  them^  so  as  to  command  what  they  thinke  fit, 
without  advising  with  others," — (in  certain  matters,  they  must  advise 
not  only  with  their  clergy,  but  with  others)—'*  partakers  of  like 
precious  fidth  with  them,  when  a  more  general!  meeting  for  farther 
Knicipationof  deliberation  may  bee  had,  or  the  thing  requireth  it"  Now,  my  lords, 
the  people  in     I  gay  that  this  confirmation  of  bishops  is  a  matter  in  which  princes 

iheirW^oM.  ^*^®  °^^  ^^®  "8^^^  ^^  proceed,  without  both  the  advice  of  their  clei^ 
and  that  of  **  outers,  partakers  of  like  precious  faith  with  them,  when 
a  more  general  meeting  for  further  deliberation  may  be  had,  or  the 
thing  requireth  it"    And  I  take  the  liberty  of  saying,  that  both  upon 

Erinciple,  and  upon  the  authority  of  cases,  the  confirmation  of 
ishops,  nominat^  by  kings,  ensuing  upon  which  is  their  consecra- 
tion and  their  complete  investment  with  the  authority  of  bishops,  is 
not  a  matter  to  be  proceeded  in,  even  with  the  advice  of  their  cfeToj 
only :  but  there  must  be  a  participation  of  *' others,  partakers  of  like 
precious  fidth  with  them,  wnen  a  more  generall  meeting  for  £Eurther 
deliberation  may  be  had,  or  the  thing  requireth  it."  The  people 
have  never  so  lost  their  voice  even  in  the  election  of  a  bishop,  that 
they  have  not  a  right  to  be  heard,  if  they  have  any  objection,  a  good 
objection,  to  the  confirmation,  and  the  consecration  consequent 
upon  it 

Lord  Denbian.  We  will  proceed  to-morrow  morning,  Dr.  Addams. 
Will  you  be  so  good  as  to  hand  up  that  pamphlet  ? 

Dr..  Addams.    If  your  lordship  pleases. 

(  77ie  Pamphlet  was  handed  up  to  their  lardshxps.) 
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Dr.  Addams.    My  lords,  in  what  I  said  to  your  lordships  yesterday,  Regina  t.  The 
I  endeavoured  to  establish,  and  support  by  reference  to  various    ^5S*^'*h**^^^ 

learned  authorites,  that  the  supremacy  which  had  been  claimed  by  1^!^-'. 

the  crown  was  the  supremacy  of  jurisdiction,  not  a  supremacy  of  ^'  Addunf's 
order;  that  though  the  crown  appointed  the  person,  it  did  not  make  "^'"°^*' 
the  bishop;  and  that  if  the  crown  could  appoint  the  person,  and  26tli  Jan.  1848. 
compel  the  archbishop  to  consecrate,  irrespective  of  all  considerations  Nature  of  the 
of  fitness^  then  the  crown  would  make  the  bishop,  and  would  claim  ^^y^"'^^' 
the  supremacy  in  a  sense,  and  to  an  extent,  which  the  crown  never 
did  claim,  but,  on  the  contrary,  always  disclaimed. 

I  also,  my  lords,  submitted,  that  upon  principle,  and  according  to  Confirmation  a 
all  practice,  the  confirmation  of  the  election  of  a  bishop  was  a  judicial  J"^*^*^*^' *?** 
act ;   that  it  was  so  by  the  canon  law,  anterior  to  the  Reformation ;  ^J^qq  i^V.  ^ 
that  it  was  a  part  of  the  canon  law  adopted  at  the  Reformation;  and 
consequently,  that  it  is  part  now  of  the  comnion  law  of  this  country. 

My  lords,  this  is  implied  to  a  certain  extent  by  the  word  amr  Meanmgof  the 
Jirmation,  as  the  Latin  word  ^'confirmatio'^has  a  sort  of  forensic  sense,  T""*  «mA"««- 
and  is  used  to  sienify  the  establishing  something  by  proo£  The  '^' 
election  is  to  be  of  a  person,  godly,  devout,  and  so  on ;  but  the  con- 
firmation of  the  election  is  die  establishing  of  that  by  proof,  as  a  sort 
of  judicial  act  And  that  has  been  the  constant  interpretation  of  the 
term  "  confirmation,"  both  under  the  canon  law,  and  under  the 
common  law.  This  would  dispose,  and  finally  dispose,  of  the  first 
objection  which  was  raised  by  tiie  Attorney  General^  to  the  issuing  of 
a  mandamus ;  namely  that  the  act  in  question,  confirmation,  was  not 
a  judicial,  but  a  ministerial  act ;  and  that  it  was  a  ministerial  act,  in 
which  the  metropolitan  had  no  choice  but  to  confirm,  under  the  pro- 
visions of  the  statute  of  Henry  8.  Now  the  force  of  this  objection 
would  depend  entirely  upon  the  true  construction  of  the  statute  of 
Henry  8 ;  upon  whicn  it  appears  to  me  that  the  whole  question 
turns ;  because  I  am  perfectly  firee  to  admit,  as  fisur  as  my  numble 
apprehension  of  the  case  ^oes,  that  if  this  act  on  the  part  of  the 
archbishop  was  merely  a  ministerial  act,,  he  would  incur  tne  penalty 
of  pr€Bmumre  if  he  did  not  complete  and  go  on  with  it,  acconiing  to 
the  terms  of  the  mandate.  Then,  beyond  all  possibility  of  doubt,  that 
is  a  case  in  which  no  mandamus  womd  lie,  and  your  lordships  would 
dischaige  the  rule.  But  this  depends  entirely  on  the  true  construction 
of  the  statute  of  Henry  8,  and  is  really,  as  it  appears  to  me,  the  sole 
substantial  objection  to  the  issuing  of  tne  mandamus  in  this  case.  We 
apply  tor  a  mandamus,  because  we  say  we  are  barred  of  our  right  of 
appearing,  and  consequently  precluded  firom  what  we  claim  to  be 
entitled  to,  (the  right,  namely,  to  object  to  the  confirmation),  by  reason 
of  the  ecclesiastical  judge  having  misconstrued  the  act  of  parliament, 
and  thus  afibrding  the  fiillest  and  &ire8t  ffround  for  the  interference 
of  this  court  in  the  assistance  of  justice,  either  by  way  of  mandamus 
or  prohibition,  or  both,  as  the  case  may  require. 

My  lords,  this  act  of  the  25th  of  Heniy  8,  according  to  my  humble  Object  and  true 
opinion,  appears  to  me  to  have  been  entirely  mi^Eiken.     It  had  construction  of 
but  one  object,  which  was  to  defeat  the  claims,  which  had,  up  to  H^n^V^ 
that  time,  been  made  by  the  court  of  Rome,  of  interfering  in  the  con- 
firmation and  election  of  bishops,  and  of  securing  in  feet  to  the  Pope 
the  nomination  of  bishops ;  or,  if  the  nomination  of  bishops  was  m 
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Regina  v.  The  the  crowii,  of  securing;  to  the  see  of  Rome  the  confirmadbn  of  those 
^uSbwv*^  elections,  if  for  no  other  purposey  at  least  for  this  purpos^^  to  extort 
— °"^^'  larae  sums  of  money,  from  tnose  persons  who  haa  been  elected,  for 
Dr.  Addams's  bulIs,  briefs,  and  palls,  &c.,  which  were  requisite  before  the  conse- 
argunent.  cration  could  duly  and  properly  take  place.  And  it  was  for  repress- 
ing of  those  extortions,  (this  being  at  the  commencement  of  the 
Reformation),  that  this  statute  was  passed.     Now  I  do  not  know  that 

the  non-payment  of  first  fruits  to  the  Bishop  of  Rome;"  and  the 
iioM^S'ihe  act  ^^^^'^^  which  are  material  are  the  4th,  5th,  6th,  and  7th ;  which 
discusaed.         indeed  relate  especially  to  the  manner  of  making  and  electing  bishops 
and  archbishops.    Now  the  4th  section  is  this:  that  upon  the  vacancy 
of  any  bishoprick,  the  dean  and  chapter  shall  signify  the  same  to  the 
crown,  and  apply  for  its  leave  to  elect  a  new  bishop ;  and  upon  that 
a  Canae  dCeHre  is  accordingly  issued,  accompanied  by  a  letter  missive 
requirmg  the  dean  and  chapter  '*  with  all  speed  and  celerity,"  and 
'4n  due  form,"  to  ^*  elect  ana  choose  the  same  person,  named  io  the 
said  letters  missive,  to  the  dignity  and  office  of  the  archbishoprick  or 
bishoprick  so  being  void,  and  none  other.     And  if  they  do  defer  or 
delay  their  election  above  twelve  days  next  after  such  licence  or 
letters  missive  to  them  delivered,  that  then  for  every  such  de&ult," — 
(it  does  not  say  they  shall  incur  the  penalties  o{ pnemunirt) — ''the 
Kind's  highness,  his  heirs  and  successors,  at  their  liberty  and  pleasure, 
shallnominate  and  present,  by  their  letters  patents  under  their  great 
seal,  such  a  person  to  the  said  office  and  dignity,  so  being  void,  as 
they  shall  tnink  able  and  convenient  for  me  same."    And  then: 
*'  That  every  such  nomination  and  presentment  to  be  made  by  the 
Kin^*s  highness,  his  heirs  and  successors,  if  it  be  to  the  office  and 
dignity  of  a  bishop,  shall  be  made  to  the  archbishop  and  metropolitan 
of  the  province  where  the  see  of  the  same  bishoprick  is  void,  if  the 
see  of  the  said  archbishoprick  be  then  full  and  not  void;  and  if  it  be 

void,  then  to  be  made  to  another  archbishop and  so  on.     Now 

that  goes  entirely  to  nomination :  for  consecration  and  confirmation 
we  must  Took  to  a  further  section  (y),  **  And  be  it  enacted,  by  the 
authority  aforesaid,  that  whensoever  any  such  presentment  or  nomi- 
nation snail  be'  made  by  the  King's  hienness,  nis  heirs  or  successors, 
by  virtue  and  authority  of  this  act,  and  according  to  the  tenor  of  the 
same ;  that  then  every  archbishop  and  bishop  to  whose  hands  any 
such  presentment  and  nomination  shall  be  directed,  shall  with  all 
speed  and  celerity  invest  and  consecrate  the  person  nominated  and 
presented  by  the  King's  highness,  his  heirs  or  successors,  to  the  office 
and  dignity  that  such  person  shall  be  so  presented  unto,  and  give 
and  use  to  him  pall,  and  all  other  benedictions,  ceremonies,  and 
things  requisite  for  the  same,  without  suing,  procuring,  or  obtaining 
hereafter  any  bulls  or  other  things  at  the  see  of  Rome,  for  any  such 
office  or  dignity  in  any  behalf."  Now  the  substance  of  this  is: 
the  archbishop  shall  proceed  to  consecrate  with  all  speed  and  celerity, 
without  suing  out  bulls  or  briefs  from  the  court  of  Kome.  Here  we 
have  no  mention  of  the  term  of  confirmation,  nor  can  there  be  any  in 
this  part  of  the  act,  because  confirmation  is  of  election ;  but  it  does 

(o)  Sect.  5. 
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not  follow  necesBarilv,  that  because  the  metropolitan  was  commanded  lUgina  v.  The 
to  consecrate,  with  all  speed  and  celerity,  the  person  named,  therefore    ^^^bi^. 

it  was  not  competent  to  him,  in  some  form  and  in  some  shape,  to ; ^ 

inquire  into  his  fitness :  nor  can  I  conceive  there  would  have  been  J^B^^nt!"*'* 
the  slightest  interference  with  the  prerogative  of  the  crown,  any  more 
than,  if  the  crown  were  to  present  to  a  living,  it  would  be  an  inters 
ference  with  the  prerogative  for  the  bishop  to  inquire  into  the  fitness 
of  the  individual  so  presented,  previous  to  his  institution.     The  term 
^  confirmation"  is  not  used  in  this  part  of  the  section;  nor  could  it  be^ 
because  confirmation  is  of  an  election;  there  is  no  confirmation  of  a 
nomination  and  presentment;  but  it  does  not  necessarily  follow,  I 
repeat, — (and  I  think  I  shall  satisfy  your  lordships  presendy,  that  this  ' 
is  the  tnie  interpretation  of  the  act) — it  does  not  necessarily  follow, 
that  because  a  man  is  \o  consecrate,  he  is  to  consecrate  irrespective 
of  all  considerations,  and  that  he  has  no  right  to  inquire  in  any  form, 
shape,  or  way,  into  the  fitness  of  the  person  about  to  be  consecrated* 
Now  we  come  to  what  is  to  be  done  after  an  election;  which  is  the 
material  part    **  And  if  the  said  dean  and  chapter,  or  prior  and  con<* 
vent^  after  such  licence  and  letters  missive  to  them  directed,  within 
the  said  twelve  days  do  elect  and  choose  the  said  person  mentioned 
in  the  said  letters  missive,  according  to  the  request  of  the  King^s 
h^^I^ness,  his  heirs  or  successors,  thereof  to  be  made  bv  the  said 
letters  missive  in  that  behalf,  then  their  election  shall  stand  good  and 
efiectnal  to  all  intenta"     Now  a  great  deal  of  argument  has  been  Argnmeiit 
founded  unon  this,  «*that  the  election  is  to  be  good  to  all  intents;'*  S^^J^*^ 
and  it  has  oeen  asked,  what  can  you  make  of  this?  what  can  become  good  aade0be- 
of  this  case,  supposing  the  mandamus  issues,  and,  upon  that  mandamus  tual  to  all 
and  what  is  done  in  consequence  of  that  mandamus,  it  should  appear  *°^^^' 
that  the  metropolitan  ought  not  and  cannot  proceed  to  the  consecra- 
tion of  Dr.  Hampden?  what,  it  has  been  asked,  is  to  become  of  it? 
There  can  be  no  finesh  election,  and  no  other  nomination :  it  is  to  be 
good  and  efiectual  to  all  intents  and  purposes.     That,  as  it  appears 
to  me,  is  not  a  reasonable  interpretation  of  the  act     The  election  is  Election,  being 
an  inchoate  act   It  is  clear  firom  the  case  of  Evans  and  Ascmthe{w)^  ^^"**^^^ 
and  various  other  cases,  that  an  election  is  merely  an  inchoate  act,  ^oot  oonBr^ 
and  unless  consummate  by  confirmation,  is  not  good  and  effectual  to  nation, 
all  intents  and  purposes.    It  has  been  represented,  that  if  Dr. 
Hampden  cannot  be  consecrated,  he  would  still,  under  the  election, 
remain  the  Lord  elect  of  Hereford,  and  that  there  can  be  no  new 
bishop  («).     Now  to  take  that  proposition  in  another  instance. 
Suppose,  which  is  not  a  very  unsupposable  case,  I  will  not  say  Dr. 
Hampden,  but  Dr.  A.,  or  Dr.  B.  were  to  be  elected  to  a  bishoprick, 
« in  the  same  way  that  Dr.  Hampden  has  been  elected  to  the  Bishop- 
rick of  Hereford ;    and  supposing^  which  is  no  very  unsupposable  ^^  ">P- 
thing  either,  that,  between  tne  time  of  election  and  consecration,  the  ^^'ej^ 
bishop  elect  were  reconciled  to  the  church  of  B^me ;  could  it  be  said  becoming  a 
that  tne  election  was  good  to  all  intents  and  purposes,  and  that  there  Bomanist; 
could  be  no  new  riection :  and  that,  during  tne  life  of  the  party 
elected,  the  bishoprick  must  be  without  a  bishop  ?    Take  another 
suppoeable  case.    Supposing  that  a  person  were  elected  under  the 

(lo)  Sitpra,  pp.  51,  107, 146.  (ar)  A^M,  pp.  156,  217,  253. 
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Dr.  Addamt's 
argament. 

or  becoming 
insane. 


Begina  v.  The  letters  mifisive)  and  between  the  time  of  election  and  consecratioii 
Archbiihopof  ^gj-g  jq  become  insane,  what  is  to  become  of  the  case  then  ?    Must 

-^1!! h.  the  archbishop  go  on  to  consecrate  ?  Must  he  consecrate  a  peisoD 

brought  into  church  by  a  keeper  and  in  astnit*waistcoat?  Would  be 
incur  the  penalty  of  orcemunire,  if  he  did  not?  Would  the  person  ao 
elected  remain  Ix)ra  Bishop  elect  of  the  Bishoprick?  Now  it  ap- 
pears to  me,  without  putting  an  irrational  interpretation  on  the  act 
of  parliament,  that  the  election  is  to  be  good  and  efiectual  to  all 
intents  and  purposes,  if  consummate  by  tne  confirmation ;  and,  the 
consecration  ensuing,  the  party  becomes  a  complete  bishop. 

Then,  my  lords,  the  act  proceeds  in  this  way*  ^And  that  the 
person  so  elected,  after  certification  made  of  the  same  election,  under 
the  common  and  coyent  seal  of  the  electors,  to  the  king's  highness^  his 
heirs  or  successors,  shall  be  reputed  and  taken  by  the  name  of  the 
lord  elected  of  the  said  dignity  and  office  that  he  shall  be  elected 
nnto ;  and  then  making  such  oath  and  fealty  only  to  the  king*s 
majesty,  his  heirs  and  successors,  as  shall  be  appointed  for  the  same, 
the  king's  highness,  by  his  letters  patents  under  his  great  seal,  shall 
Mgnify  the  said  election,  if  it  be  to  the  dignity  of  a  bishop,  to  the 
archbishop  and  metropolitan  of  the  province  where  the  see  of  the 

said  bishoprick  was  void," and  so  on.      That  is,  on  taking  the 

oath  of  fealty  to  the  crown,  and  not  one  oath  of  fealty  to  the  crown 
and  one  to  the  Pope,  Twhich  oaths  had  been  said  to  be  and  were 
irreconcilable);  not  taking  the  double  oath,  but  taking  only  such  oath 
of  fealty  '*as  ^all  be  appointed  for  the  same,  the  king's  hiffhness^  by 
his  letters  patents  under  his  great  seal,  shall  signify  the  said  electicm, 
if  it  be  to  tne  dignity  of  a  bishop,  to  the  archbishop  and  metropolitan 
of  the  province  where  the  see  of  the  said  bishoprick  was  void,  if  the 
see  of  the  said  archbishop  be  full  and  not  voia :  and  if  it  be  void, 
then  to  any  other  archbisnop  within  this  realm,  or  in  any  other  the 
king's  dominions ;  reouiring  and  commanding  such  archbishop,  to 
whom  any  such  sigmficadon  shall  be  made,  to  confirm  the  said 
election,  and  to  invest  and  consecrate  the  said  person  so  elected  to 
the  office  and  dignity  that  he  is  elected  unto,  and  to  give  and  use 
to- him  all  such  benedictions,  ceremonies,  and  other  things  requisite 
for  the  same,''--(now  follows  the  material  part) — *^  without  any  suing, 
procuring,  or  obtaining  any  bulls,  letters,  or  other  things  firom  the 
see  of  Rome  for  the  same  in  any  behalf"  My  lords,  the  archbishop 
therefore  is  required  to  confirm  and  to  consecrate.  The  confirmation 
is  just  as  much  a  judicial  act,  as  consecration  is  a  spiritual  act;  and 
when  the  archbishop  is  required  to  confirm,  he  is  required  to  do  the 
judicial  act  of  confirmation ;  and,  in  the  course  of  that  judicial  act  ot 
confirmation,  he  is  to  proceed  rite  et  solemniter,  according  to  the. 
mode  in  use  before  the  Reformation,  and  in  practice  ever  since  the 
Reformation.  And  he  is  not  to  proceed  to  confirmation  irrespective 
of  all  considerations:  for  which  argument  there  is  not  the  slightest 
pretence.  That  would  be  an  assertion  of  the  supremacy  of  the 
crown,  in  a  sense,  and  to  an  extent,  to  which  the  crown  lias  never 
before  challenged  it  He  is  to  confirm ;  and  after  that,  the  perKxi 
elected  is  entitled  to  consecration. 

Now,  my  lords,  follows  the  sixth  section;  and  upon  this  it  is  con- 
tended that  the  act  is  ministerial ;  though  I  thinx  I  have  satisfied 
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your  lordships,  and  could  refer  to  aiitborilies,  if  necessary,  to  show,  Regina  ».  The 
that  the  act  is  not  a  ministerial,  but  a  judicial  act     The  question  is,    ^^^nJ^erbury!^ 

whether  this  is  a  tninisterial  act  by  act  of  parliament,  a  ministerial '- 

act  which  the  metropolitan  is  bound  to  perform  irrespective  of  all  ^"  Addtma's 
considerations  as  to  tne  fitness  of  the  individual.  Ana  this  appears  *'^*™^'^ 
to  me  to  be  the  whole  case  on  the  other  side,  as  well  as  I  can  undei^ 
stand  \t.\  because  if  the  interpretation  which  I  venture  to  contend 
for  is  the  correct  interpretation,  I  cannot  conceive  for  a  moment  but 
that  your  lordships  will  be  of  opinion  that  this  is  a  case  in  which  the 
nile  for  a  mandamus  must  be  made  absolute.  Now  it  is  enacted  by 
the  7th  section  of  the  act,  ^^  And  be  it  further  enacted  by  the 
authority  aforesaid,  that  if  the  prior  and  convent  of  any  monastery," 
— (this  was  before  the  dissolution  of  monasteries,  and  when  some 
abbots  and  convents  had  the  election  of  bishops) — ^'or  dean  and 
chapter  of  any  cathedral  church,  where  the  see  of  any  archbishop  or 
bishop  is  within  any  the  king^s  dominions,  after  such  licence  as  is 
afore  rehearsed  shall  be  delivered  to  them,  proceed  not  to  election, 
and  signify  the  same  according  to  the  tenor  of  this  act,  within  the 
space  of  twenty  days  neltt  after  such  licence  shall  come  to  their 
hands ;  or  else,  if  atiy  archbishop  or  bishop  within  any  the  king's 
dominions,  after  any  such  election,  nomination,  or  presentation  shall 
be  signified  unto  them  by  the  king's  letters  patents,  shair(not  simply 
not  confirm,  but)  "refuse  and  do  not  confirm"  (that  is,  peremptorily 
and  wilfiiUy  refuse)  '^  and  do  not  confirm,  invest,  and  consecrate,  with 
all  due  circumstance  as  is  aforesaid,  every  such  person  as  shall  be  so 
elected,  nominate,  or  presented,  and  to  them  signified  as  is  above 
mentioned,  within  twenty  days  next  after  the  king's  letters  patents 
of  such  signification  or  presentation  shall  come  to  their  hands ;  or 
else,  if  any  of  them,  or  any  other  person  or  persons,  admit,  maintain, 
allow,  obey>  do,  or  execute  any  censures,  excommunications,  inter* 
dictions,  inhibitions,  or  any  other  process  or  act,  of  what  nature, 
name,  or  quality  soever," — (clearly  ejusdem  generis)  "or  quality 
soever  it  be,  to  tne  contrary,  or  let"  (not  of  execution^  but)  "  of  due 
execution  of  this  act ;  that  then  every  prior  and  particular  person 
of  his  convent,  and  every  dean  and  particular  person  of  the  chapter^ 
and  every  archbishop  and  bishop,  and  all  other  persons,  so  ofiending 
and  doing  contrary  to  thb  act,  or  any  part  thereof,  and  their  aiders, 
counsellors,  and  abettors,  shall  ruti  in  the  dangers,  pains,  and 
penalties  of  the  statute  of  the  provision  and  prctmumre^  made  in  the 
five  and  twentieth  year  of  the  reign  of  King  Edward  the  Third,  and 
in  the  sixteenth  year  of  King  Richard  the  Second"  I  need  not  stop  The  offence  of 
here  to  say  the  offence  of  pramunire  is  the  offence  of  maintaining  prmmdrt, 
the  papal  power,  in  derogation  of  the  power  of  the  crown  ;  and  I  12^1,^  ^^ "" 
do  not  conceive  that  the  penalties  of  prtBmunire  can  be  incurred  by  papal  anthority. 
any  person  under  this  act,  doing  any  matter  or  thing  whatever, 
unless  it  is  something  in  derogation  of  the  power  of  the  crown,  and 
in  maintienance  of  the  authority  of  the  Pope.  And  the  question  is, 
whether  the  archbishop,  who  is  the  party  concerned,  (though  he 
acts,  in  this  case,  by  the  vicar  general,)  by  admitting  these  parties 
to  make  their  objections,  and  considering  how  far  uey  are  good, 
would  do  anything  in  derogation  of  the  power  of  the  crown,  and 
also  (for  that  appears  to  be  requisite)  in  maintenance  of  that  of  the 
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Regina  9.  The  Pope  ?     Certainly  it  is  not  any  derogation  of  the  authority  of  the 

Archbishop  of  crown ;  because  it  has  been  supposed,  directly  contrary  to  the  hcU 

anter  ttry.    ^j^^^  ^j^^  power,  the  right,  which  we  claim,  to  except,  which  we  have 

Dr.  Addamt*!    been  called   upon  but  not  permitted  to  do,  interferes  with  the 

argument         power  of  the  crown  to  nominate  the  bishop,  which  is  all  the  crown 

ever  claims. 

My  lords,  in  this  part  of  the  case,  of  course  I  avail  myself  of  the 
amiment  of  my  learned  friend  Sir  Fitzrou  Kelly  in  moving  for  this 
rule.     And  as  this  part  of  the  case  will  be  ^rther  ui^gea  by  the 
learned  gentlemen  who  will  follow  me,  and  my  learned  friend  who 
ought  to  have  preceded  me,  I  will  not  say  another  word  upon  the 
construction  of  the  act,  except  that  the  construction  which  is  con- 
tended for  does  appear  to  me  most  unreasonable  upon  the  face  of  it. 
As  I  shall  presently  show  your  lordships,  it  never  was  the  con- 
The  right  of     struction  put  upon  the  act,  in  practice ;  because  we  find  contem- 
S^^^^tre  ted   P^'^T  writers  constantly  speaking  of  the  right  which  parties  have, 
as^sobtisting    ^^  appear  and  except  to  the  election,  to  the  progress  of  the  election, 
right.  or  to  the  person  of  the  party  elected.     We  have  an  instance  of  this 

being  done,  in  one  case ;  and  I  shall  presently  call  your  lordships' 
attention  to  other  cases,  where  the  same  was  contemplated,  and 
steps  were  taken  towards  the  same,  in  which  no  parties  ever  dreamt 
that  they  were  incurring  the  penalty  of  prcsmunire.  It  therefore 
follows,  that  this  is  not  only  a  reasonable  interpretation  of  the  act, 
upon  the  face  of  the  act  itself,  but  that  it  is  the  construction  which 
has  always  been  put  upon  the  act,  from  the  time  of  its  passing. 
^^•«>«»^  7""  Now,  I  called  your  lordships'  attention  yesterday  (y),  among  other 
extracts,  to  Francis  Mason^s  VindicicB  EcclesitB  AnfflicaneB,  It  was 
published  in  1626,  and  not  a  very  considerable  time  after  the 
passing  of  the  act.  The  author  there  lays  down  these  orthodox 
principles (z);  ''After  this,  the  Archbishop  and  Bishops,  following 
the  example  of  their  predecessors,  take  care,  publickly  and  prcremp- 
torily,  to  cite  all  manner  of  persons,  who  have  any  thing  to  say  or 
object,  either  against  the  form  of  the  election,  or  the  person  elected, 
in  general,  or  particular,  personally  to  appear  before  them.  And 
when  it  appears  solemnly,  and  judicially^  by  publick  acts,  both  that 
the  election  is  valid,  ana  the  person  elected  of  sufficient  learning 
and  probity,  then  at  last  follows  the  consecration;  which  is  per- 
form'd  by  a  competent  number  of  lawful  Bishops,  according  to  the 
direction  of  the  ancient  canons.  This  is  the  solemn  and  constant 
method  of  makine  Bishops  in  England.**  He  docs  not  there  seem 
to  have  considered  that  any  prcBmunire  was  incurred  by  this  judicial 
inquiry  being  gone  into,  or  that  the  metropolitan  was  bound  to 
consecrate,  irrespective  of  any  such  inquiry. 
Lord  Drnman.  Who  was  Francis  Mason  f 
Dr.  Addams.  He  is  a  person  of  considerable  authority.  I  do 
not  know  exactly  what  his  history  was ;  but  he  is  repeatedly  cited 
bv  Gibson.  My  learned  fiiend  (Mr.  Badeley)  says  he  was  a 
clei^man  and  a  prebendary  of  Westminster  (a).     He  is  cited  all 

(y)  Supra,  p.  2S3.  lain  to  King  James  1,  and  Arcbdeaoon 

(r)  The   Royalty   of   the  Crown,  of  Norfolk,  1619:  died  1621:  **wor- 

p.  16.  thily  stiled  Yindex  Eccleslie  Angli- 

(a)  Francis  Mason,  B.D.,  Rector  of  canae."    Wood's  Ath.  Oxon. — Strype's 

Sudborne  and   Orford,  1599  :  Chap-  Parker,  Book  ii.  ch.  i. 


diao!  Ecclu, 
Anglic. 
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through  Gibson.     It  is  a  statement  of  a  contemporary  party;  but  it  Reginao.  The 
is  quite  immaterial  to  go  to  that;  because,  independently  of  the  cases   Archbttbopof 

of  Cardinal  Pole  and  of  Archbishop  Cranmer,  the  case  of  Archbishop  °  ^^  ^^' 

Parker,  to  which  I  have  already  called  your  lordships'  attention,  is  !>«■•  Addanw'i 
surely  perfectly  conclusive.  I  cannot  by  possibility  conceive  where  ■^ff**™®'^** 
the  aoubt  can  be  entertained  that  this  was  so,  as  fer  as  the  case  of 
Archbishop  Parker  is  concerned.  But  it  seems  we  have  no 
instances  where  this  right  has  ever  been  insisted  on,  or  has  ever 
been  reduced  into  practice ;  I  mean  the  right  of  excepting.  The 
single  instance  we  have  been  able  to  produce  has  been  treated  with 
some  sort  of  contempt ;  but,  I  think,  such  as  it  does  not  legitimately 
or  properly  deserve. 

In  Dr.  Fields  book  on  the  Churchy  in  the  sentence  I  concluded  ^- ^^^k^ 
with  yesterday,  the  author,  speaking  of  supremacy,  says  (J) :  "  And  *  "^  * 
herein"  [the  Prince]  "  is  so  farre  supreame,  that  no  Prince,  Prelate, 
or  Potentate,  hath  a  commanding  authority  over  him ;  yet  doe  we 
not,  whatsoever  our  clamorous  adversaries  untruely  report,  to  make 
us  odious,  make  our  Princes  with  their  civill  states,  supreame  in  the 
power  of  commanding  in  matters  concerning  God,  ana  his  faith  and 

religion,  without  seeking  the  direction  of  their  Clergie, nor  with 

them,** — (that  is,  with  the  clergy)— "nor  with  them,  so  as  to  com- 
mand what  they  think  fit,  without  advising  with  others,  partakers  of 
like  precious  faith  with  them,  when  a  more  generall  meeting  for 
farther  deliberation  may  be  had,  or  the  thing  requireth  it."     My 
lords,  I  would  say  that  the  thing  does  require  more  general  delibe* 
ration,  and  that  a  more  general  deliberation   may  be   had;    the 
thing  being   the   confirmation  of  the   election  of  bishops.     The  The  laity  have 
matter  has  so  proceeded   from   the  earliest  times.     In   the  first  always,  from 
instance,  the  clergy  excluded  the  laity ;  then  the  election  was  in  {im^*b«?»ome 
the  diocesan  clergy  ;  and  then  the  clei^y  of  the  cathedral  excluded  tbare'm  the 
the  diocesan ;  yet  still  the  laity  were  never  excluded  in  such  a  •Pi^intmeDt  of 
sense  that  they  might  not  except  to  the  confirmation  and  to  the       ^  *  ^^ 
consecration  of  the  bishop,     llus  comes  to  us  derived  from  the 
very  earliest  times.     I  hold  in  my  hand  a  very  valuable  Discourse 
on  Church  Government  by  an  archbishop  of  the  Church  of  England, 
Archbishop  Potter,  "  Wherein  the  rights  of  the  church  and  the  Arehbisbop 
supremacy  of  Christian  princes  are  vindicated  and  adjusted,  by  John  hotter,  oh 
Potter  J*    He  confines,  as  all  sober  persons  speaking  oil  the  subject  „,,^[Jj[^  ^ 
do,  the  supremacy  of  the  crown  to  the  sense  which  I  have  ascribed 
to  it,  and  does  not  speak  of  it  in  the  sense  ascribed  to  it  by  the 
Attorney  and  Solicitor  General.     Towards  the  conclusion  of  his  book 
he  goes  a  great  way  into  the  history  of  the  original  constitution  and 
appointment  of  bishops  from  the  very  first     He  gives  an  account 
of  the  appointment  of  bishops  and  other  officers;  and  then  he  states 
a  great  deal,  which,  though   it  is  extremely  valuable,  I  cannot 
venture  to  trouble  your  lordships  with.     Then,  after  stating  that 
his  design  is  chiefly  to  describe  the  practice  of  the  early  ages  of 
Christianity,  he  quotes  from  the  Apostolical  Constitutions.     I  need  Apostolical 
not  say  that  what  are  called  the  Apostolical  Constitutions  are  not  CoMtitutiom. 
genuine ;  they  are  fictions  of  a  later  age ;  but  still  they  show  what 

(b)  The  Royalty  of  the  Crown,  p.  13.    Supra^  p.  285. 
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fiegina?.  The  the  notioDS  of  the  age  were.     Sl  Peier,  he  says,  **is  introduced 
^cit^!?^^  making  the  following  decree :  J,  Pefer,  do  affbin,  that  a  bishop  must 

—1   be  ordainedf  as  was  appointed  by  all  of  us  before^  one  who  is  blame/esM 

Dr.  Addams*s    in  all  tldnffs,  elected  ly  thepeoplefor  his  eminent  merit     Such  a  person 
argument.         being  namedy  cmdcontent  to  undertake  theqffice,  kt  the  people  assenAkd 
on  the  LorcTs  day,  with  the  college  of  presbyters^  and  such  of  the 
bishops  as  are  present^  approve  him.     Let  the  chief  person  of  the 
assembly  ask  the  college  of  presbyters  and  the  people  whether  this  be  the 
person  whom  they  desire  to  have  for  their  ruler.     Thefi  let  him  ashy 
whether  they  do  all  attest  that  he  is  worthy  of  this  great  and  eminent 
principality  ;  whether  he  has  been  pious  towards  God^  and  just  to  men; 
has  managed  his  own  house  wett^  and  has  been  of  an  unblamable  conver- 
sation.    Then  the  people  having  all  attested  this  of  Aim,  let  him  be 
asked  a  third  time" — (perhaps  that  may  be  the  foundation  of  the 
praeconization,) — ^'  whether  he  is  worthy  of  this  ministry.    And  if  they 
do  an  assent  the  third  tinuy  kt  them  be  desired  to  hold  up  their  hands 
in  token  of  their  approbation  ;  which  being  readily  doncy  he  directs  the 
bishops  to  proceed  to  his  ordination  (c)."   That  shows  that  the  people 
were  consulted.    There  is  much  more  to  the  same  purpose;  and  then 
the  work  concludes  with  observations  of  this  sort;  showing  that,  in 
all  questions,  whether  of  the  ordination  of  the  lower  orders,  or  of 
the  superior  orders,  the  laitj  are  entitled  to  a  voice.     *^  So  that  the 
neighbouring  bishops  at  this  time  had  authoritj  to  disannul  the 
elections  made  by  the  people  and  clergy  of  any  city,  even  when  the 
bishop  elect  wanted  not  ordination.     But  at  other  times,  where 
mere  presbyters  were  elected,  it  is  manifest,  the  bishops  had  power  to 
make  the  election  void,  because  they  could  refuse  to  ordam  them. 
The  same  may  be  said  of  priests  and  deacons,  that  how  Su:  soever 
the  people  had  an  interest  in  choosing  persons  to  be  admitted  into 
those  orders,  what  they  did  was  never  of  the  least  force  without  the 
bishop's  concurrence,  because  it  was  wholly  in  his  power  to  ordain 
them  or  not.     In  the  sixth  canon  of  the  council  of  Nicey  cited  in  the 
last  chapter,  it  is  ordered,  that  bishops  shall  be  elected  by  the  majority 
of  voices;  and  if  two  or  three  dissent  from  the  resty  they  shall  be  con- 
eluded  by  the  majority.     Who  were  the  electors  here  meant  is  not 
expressed ;  but  it  seems  riot  reasonable   to  think  they  were  the 
people  of  the  vacant  diocese,  because  there  could  never  oe  the  least 
colour  to  pretend,  that  any  two  or  three  private  men  should  vacate 
the  election  of  a  whole  church,  which  would  have  made  elections 
almost  impossible ;  and  therefore  it  is  not  likely  any  canonical  pro- 
vision  should   be   made  against  it     So  that  we  may  reasonably 
conclude,  these  electors  were  the  bishops  of  the  province  where  the 
vacant  diocese  lay ;  especially  since  it  is  decreed  by  this  canon,  that 
the  metropolitan  should  have  a  negative  voice  in  the  appointment 
of  all  the  bishops  within  his  province.     And  it  is  ordered  by  the 
fourth  canon  of  this  council,  that  when  any  bishop  was  to  be  ordained, 
all  the  bishops  of  the  province  where  the  vacant  diocese  lay,  should  come 
together  to  ordain  him ;  and  if  some  of  them  could  not  come,  at  least 
three  should  ordain  Aim,  and  the  rest  signify  by  their  letters  that  Ihey 
approved  Hie  person,  and  that  all  should  be  rattled  by  the  metropolitan. 

(c)  Ch.  V.  p.  313 ;  edited  bj  the  Rev.  J.  G.  Crosthwaite,  London,  1839. 
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Whence  it  is  manifest,  that  the  consent  of  the  metropolitan  and  the  Reglna ».  The 
majority  of  the  comprovincial  bishops  was  then  required  to  the    ^1^^^^^^ 

appointment  of  any  bishop  before  he  could  be  ordained.     And  in  '- 

the  following  ages,  when  the  popular  elections  of  bishops  occasioned  ^  Addams'i 

tumuItSy  which  sometimes  ended  not  without  open  acts  of  violence,  "^"'•° 

and  even  bloodshed,  to  remedy  this  inconvenience,  in  some  places 

the  clergy,  in  others  the  emperors  named  bishops.     From  all  which 

together  we  may  conclude,  that  the  power  or  appointing  bishops 

and  church-officers  to  exercise  their  functions  in  particular  districts, 

is  a  thing  of  a  mixed  nature,  and  has  never  been  wholly  and  con-^ 

stantly  appropriated  to  any  one  sort  of  men,  whether  clergy  or  laity, 

but  was  lodged  sometimes  in  one  hand,  and  sometimes  in  another, 

as  the  times  and  other  circumstances  would  best  bear"  ((f). 

My  lords,   the  instance  in  which  opposition   was  not  merely  Mountague*s 
threatened,  but  was  actually  carried  out,  and  defeated  in  the  way  1  ^',^4^^** 
am  about  to  state,  is  a  case  which  I  am  not  going  to  read  to  your  respectiiig  Dr. 
lordships,  because  it  has  been  read  over  and  over  {e) ;  and  that  was  RiTM. 
the  case  of  the  opposition  to  the  confirmation  of  the  election  of 
Bishop  Mountague,  stated  in  Collier^  and  repeated  in  Bum  ;  where 
it  would  seem,  from  the  statement  itself,  totally  irrespective  of  the 
reflection  of  Dr.  Buruy  that  the  opposition  was  not  refused  to  be  The  uyprehen- 
entertained  upon  any  notion  in  tne  mind  of  Dr.  Rives,  that  he  »o'»of  »i 
would  incur  the  penalty  of  2l  pnemunire^  if  he  permitted  the  excep-  JJJ^^^ 
tion.     Dr.  Rives  was  a  good  canonist  and  civilian,  whatever  might  tuial  in  that 
be  his  character  in  other  respects,   and  was  afterwards  Queen's  ^'^^^ 
Advocate.     He  refused,  because  the  exception  was  not  tendered  in 
due  form  of  law ;  leaving  it  to  be  viewea  as  a  necessary  inference, 
that  if  it  had  been  tendered  in  due  form  of  law  it  would  have  been 
received.     I  cannot  understand  that  this  is  not  the  necessary  infe- 
rence, totally  independent  of  the  reflection  of  Dr.  Bum  on  the 
subject.     I  am  not  going  to  read  the  case  again,  but  many  com- 
ments were   made  upon  v^haX  Dr.  Bum  said:   *'It  hath  been 
observed  that  Dr.  Rives,  a  most  eminent  civilian  and  canonist, 
admitted  that  the  opposition  was  good  and  valid,  had  it  been  legally 
ofiered;  and  that  the  parliament  at  that  time  proceeded  upon  the 
same  opinion."    Now,  the  objection  to  this  passage  is,  that  Dr. 
Bttm  does  not  state  by  whom  the  observation  had  been  made ;  but 
what  does  it  signify  by  whom  ?    The  observation  is  apparent  upon 
the  fiice  of  it. 

Lord  Denman.    Are  jo\x  aware  what  authority  Dr.  Rives  had  Ttie  necewity 
for  saying  that  the  objections  must  be  in  writing?  obWtiras^in 

Dr.  Addams.    That  is  the  constant  course  in  the  ecclesiastical  writing. 
courts :  nothing  ore  tenus  is  received  there. 

The  Attorney  CreneraL    He  says  you  cannot  appear  without  a  Appearance  bj 

proctor.  *  proctor  not 

Mr.  Justice  Erle.     Was  Dr.  Rives  correct  in  his  opinion  that  a  °®^'*"^* 
suitor  is  not  allowed  a  locus  standi  in  an  ecclesiastical  court,  except 
he  appear  by  a  proctor? 

Dr.  Addams.    He  may  appear  in  person. 

(<0  Id.  pp.  315,  316. 

{e)  Vide  sttpra,  pp.  45,  53,  101,  144,  161,  201, 240. 
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Mr.  Jusdoe  Eblb.  Then  Dr.  Rives  is  wrong  in  one  ground  of 
his Ju(k;nient 

Lord  Dbnbcan.    The  very  ground. 

Mr.  Justice  Eblb.  lie  gave  as  one  reason  why  the  party  should 
not  be  heard,  because  he  must  appear  by  a  proctor  in  that  court. 

Dr.  Addams.  It  is  so  stated,  I  admit;  but  what  I  mean  to  main- 
tain  is  this,  that  Dr.  Rives  did  not  shelter  himself  under  the  statute, 
by  saying  he  should  incur  9l  prttmunire. 

Lord  Denmak.    He  sheltered  himself  under  wrong  reaaona. 

Dr.  Addams.  He  sheltered  himself  under  a  vnrong  reason,  ioae* 
much  as  the  parties  ought  to  be  permitted  to  appear  personaUy,  and 
not  necessarily  by  a  proctor.  But  the  exceptions  should  have  been 
in  writing  ana  signea  by  an  advocate. 

Mr.  Justice  Colebidgb.  The  Solicitor  General  alluded  to 
another  case,  a  very  recent  case  (/).  I  understand  that  the  same 
reason  was  given,  among  others,  for  not  proceeding  in  that  case. 

Dr.  Addams.  The  same  reason  was  given,  among  others.  I  will 
advert  to  that  immediately.  But  there  is  one  very  material  report 
of  this  case  of  Mountague^  to  which  your  lordships'  attention  has 
not  been  called. 

The  Attorney  General  I  think  your  lordships  are  misiofiMrmed 
with  respect  to  that  objection. 

Mr.  Justice  Colebidge.    I  only  speak  from  hearsay. 

Lord  Dbnman.    It  was  rather  thrown  out  for  discussion. 

Dr.  Addams,  I  attended  that  confirmation,  as  counsel  for  the 
bishop ;  and  I  will  state  to  your  lordships  what  took  place  on  the 
occasion.  I  am  first  going  to  call  your  lordships'  attention  to 
another  report  of  the  case  oiMauntague ;  which,  I  think,  considering 
the  person  fix)m  whom  it  comes,  and  the  mode  in  which  it  is  stated^ 
is  not  at  all  unworthy  of  your  lordships'  attention.  I  am  citing  this 
fi:om  Bishop  Godwin  De  Preuulibus  AngKtB.  Godwin  was  a  bishop 
of  great  learning,  and  a  high  churchman,  much  attached  to  the 
church,  and  the  biographer  of  eminent  bishops.  In  his  account  of 
MountaguOf  he  states  the  case  in  this  way ;  and  I  think  it  is  worthy 
of  some  observation.  Tour  lordships  will  see  whether  Godwin^ 
among  other  persons,  had  any  notion  that  the  metropolitan,  or  the 
vicar  general,  (which  is  the  same  thing,)  by  listening  to  these 
exceptions  would  have  incurred  any  penalty  of  VLprtemumre,  From 
this  passase  it  will  also  appear  that  the  laity;  as  well  as  the  clerg^» 
were  entitled  to,  and  had  a  voice  in  the  appointment  of  bishops,  m 
the  confirmation  preparatory  to  the  consecration,  and  in  the  conse* 
cration  following  upon  the  confirmation.  Now  in  the  life  of 
Mountoffue,  after  stating  who  and  what  he  was,  the  tides  of  his  worksi 
and  so  on,  and  after  saying  that  he  was  impeached  by  the  House  of 
Commons,  and  not  dismissied  without  being  obliged  to  find  bail,  the 
writer  proceeds  in  this  way  (g) :  *^  Ea  vero  injuria  homini  de  se 
bene  merito  illata  Regem  ita  commovit,  ut  ilium  praecipue  ad  epia* 
copatum  Cicestrensem  evocaret.  Hind  autem  memorabile  accidit^ 
eo  die  quo  in  ecclesi&  B.  Marise  de  Arcubus,  juxta  solennem  cita« 
tionisformulam,  episcopijam  jam  confirmandi  mores  laicorumquoqne 


(f)  P.  164.    See  p.  46. 


(g)  P.  448. 
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examini   subjiciantury" — (mark   this  from  a  bishop  and    a  high  ^^P^,  l-  '^i 
chuichiiian)-.'<adfui8f»e  qui  earn  ArminianiBmi  ne^io  cojus  reum,   ^^^y'f 

et  adeo  Pontificiis  fiiyentem  aocusarent,  eaque  de  causa  episcopatu  ^ 

ptomis  indignum  rejicerent.    Verum  cum  calumnias  potius  quam  ^*  Addami*i 
aigumenta  proferre  viderentur,  subsecuta  est  aUquanaiu  impedita  *'fl^°*^'^ 
confinnatio,  et  consecratio."    Then  he  says  it  was  on  the  24  th  day 
of  Aiwust,  1628.     Then  he  speaks  of  his  being  translated  to  Nor- 
wich, his  death,  and  his  burial  in  the  cathedral  church  at  Norwich. 


Thus,  Godwin  seems  to  have  considered  that  upon  the  occasion  of  ^^  opinion 
the  confirmation  of  the  election  of  a  bishop,  there  was  to  be  an  ^IJ^^^kmi. 
opportunity  of  objecting  afforded  not  onW  to  the  clergy,  but  to  tion. 
the  laity.     He  speaks  of  the  quality  of  the  objections  set  up 
in  this  case,  that  tney  were  damours  rather  than  arguments :  but  he 
does  not  seem  to  intimate,  nor  does  any  one  seem  to  intimate,  the 
slightest  imjnession,  that  the  penalties  otprtBmunire  would  have  been 
incurred,  if  these  exceptions  bad  been  received 

Mr.  Justice  Eblb.    Is  that  GodtoMs  account  of  Mountaguef 

Dr.  Addams.    That  is  GodwhCs  account  of  Mauntague. 

Mr.  Justice  Erlb.  Looking  at  the  narrative  of  that  fact,  it  would 
appear  that  the  bishop  was  greatly  misinformed  upon  the  subject, 
because  the  charge  was  not  considered,  and  was  not  ascertains  to 
be  a  calumny. 

Dr.  Addams.     Certainly :  I  do  not  cite  it  for  that  purpose. 

Lord  Denman.  The  extent  of  it  is,  that  the  amfirmatio  was 
impedita ;  but  it  seems  to  have  taken  place  afterwards  without  any 
further  question. 

Dr.  Addams.  Tes ;  but  what  I  say  is  this,  that  nobody  seems  to 
have  been  under  an  impression  that  if  that  exception  had  been 
entertained,  the  parties  would  have  incurred  tne  penalties  of 
jTTcmtinitiv. 

Mr.  Justice  Eble.  Is  there  any  other  narrative  of  the  trans- 
action, that  the  vicar  general  at  that  time  did  take  the  charge  into 
oonsideiation,  and  try  whether  it  was  a  true  chai^  or  not? 

The  Attorney  General  The  Parliamentary  History  shows  he  did 
not 

Mr.  Justice  Erle.  I  only  wanted  to  see  whether  Bishop  Godwin 
had  any  authority  for  what  he  said. 

Mr.  Justice  Coleridgb.  Mr.  Attomeu  General^  I  do  not  think 
the  Parliamentary  History  shows  that.  It  only  shows  that  he  did 
not  decide  in  fiivour  of  the  objections;  nothing  more  (A).    I  was 

S'ng  to  ask  you  if  you  had  looked  further  into  the  life ;  because  I 
nk  the  case  of  Dr.  Mountague  was  examined  into  bv  the  Arch- 
bishop and  others  on  the  charges,  and  that  he  was  held  clear  f]:x>m 
the  cnaiges. 

Dr.  Addame.     I  am  not  aware  whether  that  was  so. 

Mr.  Justice  Coleredgb.  There  was  a  pamphlet  published  three 
or  four  years  ago,  in  which  that  case  was  set  out  at  length.  You 
would  probably  look  if  there  were  any  foundation  for  it  in  the  life. 

Dr.  Addamt.  The  nature  of  the  intended  objections,  I  have  no 
doubt — 

(A)  2  Gobbeti's  Pari.  Hist.  461. 
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RegiiM  9.  The  the  crowti,  of  securing  to  the  see  of  Rome  the  confirmation  of  those 
^c^'^SbSJ^^  elections,  if  for  no  other  purpose,  at  least  for  this  purpose,  to  extort 
anterfamry^  j^       Bums  of  monej,  fix)ro  tnose  persons  who  haci  been  elected,  for 
Dr.  Addams'i    buSs,  briefs,  and  palls,  &c.,  which  were  requisite  before  the  conse- 
argnment.         cration  could  duly  and  properly  take  place.     And  it  was  for  repress- 
ing of  those  extortions,  (this  being  at  the  commencement  of  the 
Reformation),  that  this  statute  was  passed     Now  I  do  not  know  that 
TMe  of  the       ^  ^^^  ^^^  ^^it  to  refer  to  the  title  of  the  act :  but  it  is,  **  an  act  for 
the  non-payment  of  first  finiits  to  the  Bishop  of  Rome;**  and  the 
^^^V^^'      sections  which  are  material  are  the  4th,  5th,  6th,  and  7th ;  which 
dislrasied.  ^  ^^  indeed  relate  especially  to  the  manner  of  making  and  electing  bishops 
and  archbishops.    Now  the  4th  section  is  this:  that  upon  the  vacancy 
of  any  bishoprick,  the  dean  and  chapter  shall  signify  the  same  to  the 
crown,  and  apply  for  its  leave  to  elect  a  new  bishop ;  and  upon  that 
a  Canae  deHre  is  aca)rdinffly  issued,  accompanied  by  a  letter  missive 
requinng  the  dean  and  chapter  **  with  all  speed  and  celerity,**  and 
'Mn  doe  form,"  to  *' elect  ana  choose  the  same  person,  named  in  the 
said  letters  missive,  to  the  dignity  and  office  of  the  archbishoprick  or 
bishoprick  so  being  void,  and  none  other.     And  if  they  do  aefer  or 
delay  their  election  above  twelve  days  next  after  sued  licence  or 
letters  missive  to  them  delivered,  that  then  for  every  such  default," — 
(it  does  not  say  they  shall  incur  the  penalties  ofmrmmumrt) — ''the 
King's  highness,  his  heirs  and  successors,  at  their  li  oerty  and  pleasure, 
shallnominate  and  present,  by  their  letters  patents  under  their  great 
seal,  such  a  person  to  the  said  office  and  aignity,  so  being  void,  as 
they  shall  tnink  able  and  convenient  for  the  same."    And  then: 
'^  l^bat  every  such  nomination  and  presentment  to  be  made  by  the 
King*s  highness,  his  heirs  and  successors,  if  it  be  to  the  office  and 
dignity  of  a  bishop,  shall  be  made  to  the  archbishop  and  metropolitan 
of  the  province  where  the  see  of  the  same  bishoprick  is  void,  if  the 
see  of  the  said  archbishoprick  be  then  fiiU  and  not  void;  and  if  it  be 

void,  then  to  be  made  to  another  archbishop and  so  on.     Now 

that  goes  entirely  to  nomination :  for  consecration  and  confirmation 
we  must  Took  to  a  forther  section  (v).  **  And  be  it  enacted,  by  the 
authority  aforesaid,  that  whensoever  any  such  presentment  or  nomi- 
nation shall  be'  made  by  the  King^s  hignness,  his  heirs  or  successors, 
by  virtue  and  authority  of  this  act,  and  accoi^ing  to  the  tenor  of  the 
same ;  that  then  every  archbishop  and  bishop  to  whose  bands  any 
such  presentment  ana  nomination  shall  be  directed,  shall  with  ail 
speed  and  celerity^ invest  and  consecrate  the  person  nominated  and 
presented  by  the  ling's  highness,  his  heirs  or  successors,  to  ihe  office 
and  dignity  that  such  person  shall  be  so  presented  unto,  and  give 
and  use  to  him  pall,  and  all  other  benedictions,  ceremonies,  and 
things  requisite  for  the  same,  without  suing,  procuring,  or  obtaining 
hereafter  any  bulls  or  other  things  at  the  see  of  Rome,  for  any  such 
office  or  dignity  in  any  behalf."  Now  the  substance  of  this  is: 
the  archbishop  shall  proceed  to  consecrate  with  all  speed  and  celerity, 
without  suing  out  bulls  or  briefs  from  the  court  of  Rome.  Here  we 
have  no  mention  of  the  term  of  confirmation,  nor  can  there  be  any  in 
this  part  of  the  act,  because  confirmation  is  of  election ;  but  it  does 

(o)  Sect.  5. 
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ceeded  to  say,  be  that  as  it  might,  even  if  they  had  been,  they  could  Regioa  «.  The 
not  have   been  entertained;  because  he  ana  his  brother  commis-   ^**^^*'' 

sioners  sitting  there  were  of  opinion,  that  all  they  had  to  do  was  to   . -^ 

confirm ;  and  that  they  were  obliged  to  confirm  or  incur  the  penal-  ^^'  Addwns't 
ties ;  and  confirm  they  should.     And  confirm  they  did.     That  was  •'*►'*"*" 
what  took  place  upon  the  confirmation  of  the  election  of  Mr.  Lee. 

Now,  my  lords,  before  I  go  to  what  took  place  at  Bow  Church  on 
the  confirmation  of  Dr.  Hampden,  I'was  going  to  say,  that  though 
there  is  no  instance  upon  record,  with  the  exception  of  this  objection 
to  Bishop  Mountague,  of  a  person  appearing  in  Bow  Church,  and 
objecting  to  the  confirmation  of  the  election,  yet  there  are  vestiges  Vettigef  of 
pretty  apparent,  and  pretty  plain,  and  some  of  them  of  palpable  and  other  oMesof 
positive  results,  of  such  an  exception  intended  to  be  taken,  by  a  jj^cm.     ^'^'^ 
caveat  entered  in  the  registry  against  the  confirmation,  of  persons 
prepared  to  take  the  objection.     In  one  instance  the  objection  was 
not  taken ;   perhaps  not  in  both,  because  the  occasion  for  it  did  not 
arise.    It  is  well  known  that  was  so  in  the  instance  of  Dr.  Clarke ;  Case  of  Dr.    y 
who,  notwithstanding   his  great  eminence,   learning,  piety,  and  ^>^«-  ^ 

incomparable  services  to  religion,  might  be  suspected  of  Ananism. 
It  is  well  known  that  the  then  metropolitan,'ArchDishop  Wake,  would 
have  objected  to  consecrate  him;  that  an  opposition  was  prepared 
and  proposed  to  the  confirmation  of  Dr.  Clarke's  election,  if  he  had 
been  recommended  by  the  crown,  and  elected  under  a  Conpi  deUre 
to  a  bishoprick.  But  the  same  still  more  remarkably  occurs  in 
another  instance,  early  in  the  last  century,  where  the  exception  was 
only  not  taken  because  the  occasion  for  it  did  not  arise,  under  very 
peculiar  circumstances.  Thatwas  the  case  of  Dr.  Rundle,  of  whom  Case  of  Dr.  \f 
Pope {f\  said,  "Rundle  has  a  heart"    Now  Dr.  Rundle  was  a  man  Rnndle.  ^ 

of  considerable  piety;  but  he  had  been  early  in  life  connected  with 
Whiston,  and  he  was  supposed  to  entertain  free  opinions,  and  to  have 
expressed  himself  with  levity,  in  a  bookseller's  shop,  on  the  subject 
of  a  remarkable  Scripture  narrative.  Now,  that  being  so,  he  was 
repommended  by  Loid  Chancellor  Talbot,  to  the  vacant  bishoprick 
of  Gloucester;  and  there  is  one  particular  passage,  (all  this  is  upon 
record),  that  Venn,  who  was  rector  of  St  Anmolin's  in  the  city, 
entered  a  caveat  against  the  confirmation  of  that  election,  and 
threatened  to  oppose  that  election  in  Bow  Church :  and  this  he  did 
with  the  perfect  sanction  of  Gibson,  at  that  time  Bishop  of  London ;  Bp.  Gibson, 
which  same  Bishop  Gibson  supposed,  (contrary,  I  think,  to  the  true 
interpretation  of  the  statute)  tnat  SLpnemunire  would  be  incurred  by 
the  dean  and  chapter,  if  they  did  not  elect  the  person  named  in  the 
letters  missive,  but  does  not  seem  to  have  entertained  a  conception 
that  prtBmunire'wouid  be  incurred  by  a  person  appewngand  objecting 
to  the  confirmation  of  that  election  in  Bow  Church.  Bishop  Gibson 
excited  a  great  deal  of  ill  will  by  the  part  he  took,  and  the  part  it 
was  supposed  he  would  take,  in  objecting  to  the  confirmktion  of  Dr. 
Rundle  to  the  bishoprick  of  Gloucester,  if  that  election  had  taken 
place.  In  consequence,  however,  of  that  threatened  opposition.  Dr. 
Kundle  was  not  elected  to  the  bishoprick  of  Gloucester,  but  was 
appointed  to  the  bishoprick  of  Derry  in  Ireland,  where  there  was  no 

(j)  Epilogue  to  the  Satires.    Dial.  ii.  line  71. 
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Rcgina  o.  The  election  and  confirmation;  and  by  that  means  the  threatened  oppo- 

^C^tobSiT^  sition  was  avoided. 

?!_?L      Lord  Demmam.    In  these  two  cases  of  Dr.  Clarke  and  Dr.  Rondlc, 

Dr.  AddaiDs'i    of  which  I  know  little,  except  by  this  pamphlet  (A  V  it  does  not  appear 
argament         whether  they  had  been  elected  by  the  dean  and  cnapter. 

Dr.  Addams.     No,  my  lord. 

Lord  Denman.  Only  the  archbishop  announced  an  opposition ; 
a  great  wish  that  he  should  not  be  elected  And  Gibson,  daring  the 
infirmities  of  the  metropolitan,  had  expressed  some  desire  to  oppose; 
but  it  never  came  to  any  opposition. 

Dr.  Addams.  Never.  There  was  a  caveat  entered  in  the  registry, 
supposing  that  the  election  had  taken  place;  it  beine  under  the 
recommendation  of  the  then  Lonl  Chancellor ;  and  it  being  supposed 
that  the  election  was  about  to  take  place. 

Jx)rd  Denman.  It  is  mentioned  afterwards  (/),  that  queens  Mary 
and  Anne  were  much  in  the  habit  of  consulting  tne  archbishop.  But 
all  that  took  place,  so  fiir  as  I  understand  it,  in  the  cases  referred  to, 
appears  to  have  been  in  the  way  of  not  recommending  to  the  dean 
and  chapter  for  election. 

Mr.  Justice  Coleridge.     A  caveat  is  a  mere  ex  parte  matter. 
Mav  any  one  enter  it  without  permission? 
a  CaTeaten-         Dr.  Addams.    Any  one. 

2l!!;!!lf  rj]!^.       Mr.   Justice  Colerhmse.     Without  applyinir  to  the  court? 
special  citation.       Dr.  Adoonu,     Yes ;   and  there  is  not   only  a  citation   a^nst 
persons  generally,  but  also  there  ought  to  be  a  particular  citation  tu 
the  party  that  has  entered  the  caveat 

Mr.  «fustice  Colebidgb.  That  would  entitle  him  to  a  citation 
nominatim  ? 

Dr.  Addams.  To  a  citation  nominatim.  '  The  whole  of  this 
history,  so  far  as  Dr.  Rundle  is  concerned,  is  contained  in  a  pam- 

Khlet  published  under  the  title  **  Memoirs  of  Dr.  Codex  •^  Gibson 
eing  the  author  of  Gibson^s  Codex. 

The  SoKcitar  General  Will  your  lordships  allow  me  to  say,  it 
is  also  in  the  pre&ce  to  Dr.  Kundle's  Letters,  which  has  more 
character  about  it. 

Dr.  Addams.  I  have  not  troubled  your  lordships  with  reading 
the  preface  to  those  letters;  but  I  have  taken  the  liberty  of  citing  the 
instance  as  merely  illustrative  of  the  general  ai^ument. 

Mr.  Justice  (Joleridoe.  You  say,  entering  a  caveat  would 
entitle  a  party  to  be  called  nominatim :  have  you  any  authority  for 
that? 

Dr.  Addams.  If  the  ordinary  course  of  ecclesiastical  proceeding 
were  carried  out,  beyond  all  question  it  would  be  so. 

Mr.  Justice  Erle.     Under  the  general  rule  ? 

Dr.  Bayford.  I  am  not  aware  of  any  authority  for  saying,  that 
any  person  entering  a  caveat  must  be  cited  nominatim. 

Lord  Denman.     If  he  has  a  right  to  enter  it 

Mr.  Justice  Erle.  Has  he  a  right  to  enter  the  caveat?  is  the 
question. 

Dr.  Addams.    I  am  astonished  at  that  observation  of  my  learned 

(A)  The  Royalty  of  the  Crown,  &c.,  pp.  42—47.  (I)  P.  55. 
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friend.     A  caveat  is  entered  against  a  grant  of  administration ;  it  is  Regina  «.  The 
entered  very  commonly  by  the  proctor  in  the  name  of  A.  B.,  or  C.  D.,   '^^J^^^u'*  ^ 
or  John  Nokes ;  and  he  is  warned,  as  we  call  it,  by  the  other  proctor ;   — - — -^ 
and  the  party  is  bound  to  set  out  his  interest;  and  when  he  has  done  I>r.  Addwnu's 
so,  nothing  can  be  done  in  the  case  without  notice  to  him.  argument. 

Lord  Denman.     That  is  so,  I  presume? 

Dr.  BayfordL    In  the  usual  order  of  thinos,  it  would  be  so. 

Dr.  Addams.    Now  I  hope  I  haye  satisfied  your  lordships  that  this 
act  upon  the  part  of  the  archbishop, — the  act  of  confirmation  by  the 
metropolitan, — is  not  a  ministerial  but  a  judicial  act ;  and  that  the 
statute  of  Henry  8  has  made  no  difference  in  this  respect ;  but  that 
it  continued  after,  as  before,  a  judicial  act,  and  was  judicially  con- 
ducted.   And  I  cannot  at  all  understand  how  it  could  be  contended, 
for  one  moment,  eyen  upon  the  proceedines  which  haye  taken  place 
with  regard  to  the  conhrmation  of  Dr.  Hampden,  that  it  could  be 
considered  a  mmisterial  act     Because  what  is  the  course  of  pro-  Thecouweof 
ceedin^  upon   the  letters  patent  being  sent  to  the   archbishop,  JfteJ^theroin- 
signifying  the  election  of  tne  party?    He  endorses  those  letters  minion  to  the 
patent  with  the  words.  Fiat  confirmaJdo  ;  and  then,  according  to  the  •rchbiihop, 
regular  course  of  the  proceedings,  which  has  subsisted  for  centuries,  S[^^|[^onto^~ 
(at  least  for  a  time  long  anterior  to  that  instance  of  Mountague),  the  a  jodicial  act. 
judicial  proceeding  which  constitutes  the  confirmation  of  the  election 
is  undertaken  by  the  yicar  general :  there  is  no  commission.     It  has 
been  stated  to  your  lordships  that  that  was  by  commission  firom  the 
archbishop,  ana  a  learned  person  has  been  said  to  have  been  one  of 
the  commissioners  ;  but  tnere  was  no  commission ;  the  matter  was 
conducted  in  the  court  of  the  vicar  general;  and  the  learned  per-* 
sons  who  have  been  adverted  to,  and  one  of  whom  spoke  at  Bow 
Church,  sat  as  assessors  to  the  vicar  general,  and  not  as  commis^ 
sioners.    I  believe  one  of  them  did  style  himself  a  commissioner ;  but 
if  so,  it  was  under  a  misapprehension;  for  in  point  of  fact  there  was  no 
commission  (m),  but  the  Dusiness  was  undertaken  by  the  vicar  general, 
in  his  regular  character  as  an  oflScer  of  the  archbishop.     Now  inde* 
pendent  of  what  appears  to  have  taken  place  upon  the  confirmation 
of  Archbishop  Parker,  how  is  it  here  ?  Uan  any  one  pretend  to  say 
for  one  instant,  that  this  was  not  a  judicial  proceeding?   For  parties 
were  cited  on  a  previous  day,  to  appear ;  and  the  court  was  held;  a 
proxy  for  the  aean  and  chapter  was  exhibited  ;    the  dean  and 
chapter  gave  in  an  allegation,  called  a  summary  petition;   they   . 
examined  witnesses  in  support  of  that  allegation ;  persons  were  cited 
to  oppose ;  and  there  was  a  formal  sentence,  a  definitive  sentence  in 
writing.     If  that  does  not  constitute  a  iudicial  proceeding,  what 
does  ?    Can  it  be  said  for  a  moment  that  this  was  not  in  the  court  of 
the  vicar  general,  or  that  the  vicar  general  had  not  jurisdiction  to 
entertain  such  a  suit  ?  Why,  it  was  iudicial :  and  if,  in  the  course  of 
a  judicial  proceeding,  we  are  cited  to  appear,  and  are  ready  and 
offer  to  appear,  and  are  prevented  from  appearing,  and  are  denied 
justice  from  the  ecclesiastical  judge  misconstruing  an  act  of  parlia- 
ment, surely  that  is  a  case  in  which  we  are  enti^sd  to  come  to  this 

(m)  Vide  rapni,  p.  298. 


308  CASE  OF   DR.    HAMPDEN 

Regina  9.  The  ooiirt  for  relief,  whether  by  prohibition  or  mandanioSy  or  both,  as 

^^ta!t?  ^  occasion  may  require. 

^_i_       Now,  my  lords,  it  has  been  stated,  as  with  reference  to  all  this. 

Dr.  Addams't  by  the  learned  person  (n),  who  sat,  (not  as  a  commissioner,  bat  as 
argument.  q^q  ©f  the  assessors  to  the  vicar  general),  that  the  whole  question,  in 
Reasons  gi?eii  point  of  fact,  turned  upon  the  statute ;  for  upon  that  he  put  it.  The 
by  the  ecclesi-  proceedings  in  Bow  Cnurch  were  these:  a  proctor  offered  to  appear 
f*^*^^^  fpr  the  gentlemen  in  whose  behalf  this  application  for  a  mandamus 
lulaMheop.^  IS  made;  an  objection  was  taken  to  his  right  to  appear;  and  I,  as 
poaeri.  counsel,  desired  to  be  heard  upon  that  right  to  appear.     And  from 

what  had  taken  place  on  the  confirmation  of  Mr.  Lee,  I  was  inclined 
to  believe  and  did  believe,  and  was  told  in  so  many  words  in  effect, 
though  not  in  terms,  that  I  must  confine  myself  to  the  statute.  So 
it  was  stated.  You  would  have  a  right  to  appear,  but  for  the  statute ; 
and  our  difficulty  is,  that  you  cannot  appear,  by  reference  to  toe 
statute:  by  permitting  you  to  appear,  we  should  incur  the  penalty  of 
prtBtnunire,  Upon  that  I  addressed  the  learned  vicar  general,  con- 
fining my  observations  to  the  act  of  parliament,  merely  to  show  that 
Upon  the  true  common  interpretation  of  that  act,  no  pnemunire  could 
be  incurred,  if  the  vicar  general  permitted  the  objections  to  be  ten- 
dered, and  received  these  objections,  if  made  in  due  form  of  law. 

Dr.  Bayford.  My  learned  fiiend  is  not  stating  that  quite  correctly ; 
because  one  of  the  assessors  distinctly  repudiated  that,  and  said  it  was 
not  a  question  in  his  mind  as  to  prcnnunire  (o),  but  as  to  the  neces- 
sity of  proceeding. 

Dr.  Addams.  My  learned  fiiend  has  interrupted  me  a  second 
time ;  if  he  had  only  heard  what  I  was  about  to  say,  he  would  have 
saved  himself  the  trouble.  I  was  stating  the  circumstances  under 
which  I  addressed  the  court:  I  confined  my  observations,  as  I  was 
told  to  do,  to  the  statute.  When  I  finished,  I  was  followed  by 
atiother  learned  counsel;  but  the  learned  assessor  at  that  time,  I  ap- 
prehend, had  some  misgivings,  as  if  I  had  removed  that  objection 
arising  from  the  statute :  and  then^  when  the  learned  counsel  pro- 
ceeded to  follow  upon  the  statute,  ''No,"  said  the  learned  judge, 
''we  do  not  mean  to  confine  you  to  that;  there  may  be  other 
objections ;  you  must  satisfy  us  of  your  right  to  appear  generaHy." 
Therefore  I  was  quite  right:  and  my  learned  fiiend  too;  only  it  was 
at  different  times.  Then  other  reasons  were  stated  why  we  ought 
to  be  permitted  to  appear,  if  the  statute  was  out  of  the  question. 
And  the  learned  assessor  disposed  of  the  case  in  this  way :  what  he 
said  was  this,  in  substance;  "Well,  perhaps  you  are  more  right 
about  that.  I  do  not  say  ;  but  perhaps  no  prcemunire  might  be 
incurred;— there  may  be  different  opinions  about  that"  But  what 
did  he  also  say  in  substance  ?  "  Never  mind  the  statute ;  we  sit 
here  to  confirm ;  and  confirm  we  wilL"  And  he  was  preceded  by 
the  vicar  general,  who  put  it  entirely  upon  the  construction  of  the 
statute ;  though  die  learned  assessor  said,  "  We  sit  here  to  confirm ; 
and  confirm  we  will."  I  say,  that  was  the  course  the  matter 
took. 

(n)  Dr.  Loshmgton.  (0)  Supra,  p.  69. 
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Now  the  statute  of  the  Ist  of  Edward  6,  chapter  2,  has  been  Reg^ina  o.  Tho 
adverted  to(p);  and  it  has  been  mistaken  ;  though  very  forcible  '^^J^^JL^^ 

observations  have  been  made  upon  it.     The  preamble  of  that  statute  ^^^' 

has  been  read ;  and  it  has  been  read  for  the  purpose  of  showing, —  !>•  Addams*! 
(I  will  show  yonr  lordships  how  entirely  it  was  mistaken), — it  has  "'^"^^°^' 
been  read  for  the  purpose  of  showing  that  the  whole  of  this  pro-  sut  l  Edw.  6, 
ceeding  is  a  mockery,  a  sham,  and  a  shadow,  which  ought  to  be  c.  2,i4)pliesto 
dispensed  with,  and  swept  away,  and  which  should  not  lie  listened  ^uT TOofir- 
ta  And  it  was  very  much  in  that  view  of  the  case  that  the  court  matioiis. 
spoke  at  Bow  Church.  It  is  by  this  statute  of  Edward  6  that  all 
bishopricks  were  made  donative;  and  the  following  is  its  preamble. 
^^ Forasmuch  as  the  elections  of  archbishops  and. bishops  by  the 
deans  and  chapters  within  the  king's  Majesty's  realms  of  England 
and  Ireland,  at  this  present  time,  be  as  well  to  the  long  deW,  as  to 
the  great  cost  and  charges  of  such  persons  as  the  king's  Majesty 
give&  any  archbishoprick  or  bishoprick  unto:  And  whereas  the 
said  elections  be,  in  very  deed,  no  elections^  but  only,  by  a  writ  of 
Conge  d^eHre,  have  colours,  shadow^,  and  pretences  of  elections, 
serving  nevertheless  to  no  purpose,  and  seeming  also  derogatory  and 
prejudicial  to  the  king's  prerogative  royal,  to  whom  only  apper^ 
taineth  the  collation,"  ana  so  on.  Now,  what  is  all  sham  and 
shadow?  Why,  the  election  by  Conge  d*eKre.  But  the  confir- 
mation of  elections  is  not  a  shadow,  and  a  sham: — quite  the 
contrary: — it  is  the  approbation  of  the  election;  it  is  the  war- 
ranty; and  it  is  all  one,  whether  the  election  be  by  the  crown, 
by  the  Conge  d'eUre^  or  whether  it  be  by  collation,  or  gift, 
and  appointment  Now,  my  learned  friend,  the  Solicitor  General^ 
with  that  strength  of  argument  which  I  am  sure  becomes  his 
strong  mind,  showed  his  indignation,  and  expressed  his  great 
horror  of  shams  and  shadows ;  and  he  said,  this  was  a  sham  and  a 
shadow.  But  his  words  applied  not  to  the  confirmation,  but  to  the 
election  itself;  and  I  quite  agree  with  him,  that  this  election  by 
Cong^  d^eUre  is  a  sham  and  shadow,  and  as  such  had  betteif  be 
swept  away  by  some  statute ;  but  not  the  confirmation  of  the  elec- 
tion. But  when  my  learned  fi-iend  talked  of  shams  and  shadows^ 
and  expressed  so  much  indignation,  X  wonder  it  did  not  occur  to 
him  to  expfess  his  indignation  at  this  sham  and  shadow,  that  per- 
sons should  be  solemnly  cited  to  appear,  and  promised  that  they 
should  be  heard  if  they  do  appear;  and  then  when  they  do  appe^, 
with  great  pains  and  some  expense  to  themselves,  and  are  prepared 
to  put  in  their  exception,  instead  of  being  heard,  they  are  told  they 
shall  not  be  heard  at  all.  They  are  pronounced  contumacious  for 
not  appearing,  though  they  are  extremely  anxious  to  appear  and  be 
heanL  Now  that  is  a  sham  and  shadow ;  and  if  my  learned  friend 
had  expressed  his  indignation  against  that,  he  would  have  expressed 
It  with  some  degree  of  truth. 

Lord  Denman.  Pronounced  contumacious  for  not  appearing, 
though  they  are  extremely  anxious  to  appear  and  be  heard.  I 
understood  the  Solicitor  GeneraPs  indignation  applied  to  all  this. 

(p)  Supra^  pp.  188, 196,  253.  The  material  parts  of  the  stat.  are  given  in 
p.  42,  n.  (a). 
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The  SoKcUar  General     Yes,  to  every  word  of  it 

Dr.  Addams.  I  think  that  ia  a  sham  and  shadow.  And  if  this 
form  of  election  is  to  be  maintained,  and  if  we  are  not  to  be  heard. 
I  think  the  best  thing  my  learned  friend,  the  SoKeitor  General^  can 
do,  is  to  bring  in  a  but  to  this  purport — that  in  future,  all  confimw- 
tions,  whether  in  Bow  Church  or  elsewhere,  shall  be  made  upon  the 
first  of  April:  and  if  so^  there  may  be  something  in  it;  because  if 
parties  are  cited,  and  are  not  allowed  to  appear,  it  will  only  be 
carrying  out  the  old  ioke  of  making  people  April  fools. 

I  trust  I  have  said  sufficient  to  dispose  of  the  first  objection, 
namely,  that  this  is  a  ministerial  and  not  a  judicial  act  For  it  is  a 
judicial  act,  and  a  judicial  act  upon  which,  according  to  principle, 
and  precedent,  and  authority,  so  fiu*  as  it  goes,  we  have  a  ri§^  to 
appear  and  be  heard. 

Mr.  Justice  Eblb.  If  the  statute  of  Edward  6  put  an  end  to 
election  by  CooffS  d^SUre^  would  it  not  also  put  an  end  to  confir- 
mation ? 

Dr.  Addams.     Undoubtedly* 

Mr.  Justice  Eble.  Then  the  whole  was  put  an  end  to  by  that 
statute. 

Dr.  Addams*  Yes,  because  confirmation  is  only  the  confinnation 
of  the  election.  But,  I  say,  it  does  not  follow  by  any  means^  that 
though  there  was  no  confirmation  of  the  appointment  by  any 
judicial  act,  therefore  the  metropolitan  had  no  means  of  satisfying 
himself,  in  some  form  or  other,  as  to  the  fitness  of  the  person  to  be 
consecrated,  before  consecration.  In  the  case  of  election,  there  was 
a  regular  judicial  form,  we  know.  It  is  contended,  in  the  case  of 
election,  that,  under  the  act,  that  form  was  altogether  abolished; 
that  the  confirmation  of  the  election  itself  was  aboushed;  that,  upon 
the  transmission  to  the  metropolitan  of  the  letters  patent,  he  could 
do  no  other  than  confirm ;  and  that  if  he  did  not  confirm,  it  was  at 
the  peril  of  prtBmnnire.  I  think  I  shaU  presently  show  your  lord- 
ships that  in  the  case  even  of  appointment,  there  was  a  confirmation 
of  the  appointment,  only  it  would  not  be  in  the  same  form  as  the 
confirmation  of  an  election  by  a  regular  judicial  act,  well  known  to 
the  law,  in  use  before  the  Keformation,  and  in  practice  after  the 
Reformation.  I  submit  to  your  lordships,  therefore,  that  this  was  a 
judicial  act,  in  the  course  of  which  we  were  cited  to  appear,  and  in 
which  we  had  the  right  to  appear,  non  obstante  statuto.  And  if  that 
be  80, 1  think  there  can  be  no  doubt  but  that  this  is  a  case  in  which, 
upon  general  principles,  a  mandamus  would  lie. 

But  the  second  objection  taken  to  the  issuing  of  the  mandamus  is 
this;  (and.  if  the  objection  be  correct  in  point  of  fact,  it  would  form 
a  material,  and  perhaps  an  insuperable  objection  to  your  lordships 
making  this  rule  absolute).  The  Attorney  General  contends ;  first, 
that  the  act  is  ministerial:— secondly,  he  says,  if  it  be  judiciid,  it  is 
an  act  from  which  we  might  have  appealed  {q\  and  we  hiave  no  riffht 
to  come  for  a  mandamus.  If  we  had  a  remedy  bj  appeal,  if  Oie 
ecclesiastical  judge  is  mistaken  and  there  was  a  means  of  correctuig 
his  erroneous  judgment  by  appeal,  we  have  no  right  to  come  for  a 


(9)  Svproy  p.  151. 
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mandamas.     Now,   my  lords,   the  learned  Attorney  General  was  Rcgina  o.  Tho 
pleased  to  say,  we  had  a  perfect  right  to  appeal;   and  we  were    Archbshopof 
promised  cases  in  which  parties  under  similar  circumstances  were       *" 
permitted^  to  appeal.     That  promise,  like  some  others,  was  broken  ; 
for  my  leamea' friend  from  the  ecclesiastical  court  addressed  your 
lordships  at  considerable  length :    and  though  I  was  prepared  to 
expect  that  the  assertion  of  the  Attorney  General  would  be  fortified 
by  the  gentleman  from  the  ecclesiasticfd  court  who  addressed  your 
lordships,  yet  it  was  not  pretended  to  be  said,  it  was  not  even 
assertea,  much  less  attempted  to  be  fortified  by  reference  to  any 
case,  that  these  parties  had  any  appeal.     And  therefore  I  think  I 
am  almost  relieved  from  the  necessity  of  answering  that  objection. 
I  state  to  your  lordships,  positively,  from   my  knowledge  of  the 
ecclesiastical  courts,  (which  is  not  slight,)  that  the  parties  have  no 
remedy  by  appeal ;  that  there  was  no  possibility  of  appeal  in  this 
case ;  that  there  could  be  no  appeal     The  course  this  matter  took  The  present 
at  Bow  Church  I  have  stated.     A  proctor  appearing  in  court  was  parties  were 
addressed  by  the  assessor  of  the  vicar  general  in  these  terms,  "  Mr.  °°*  offered  to 
Townsend,  for  whom  do  you  appear?"  the  proctor  stated  for  whom  ^P^' 
he  was  prepared  to  appear.     The  proctor  stated,  that  he  appeared 
for  the  gentlemen  upon  whose  benalf  I  am  addressing  your  lord- 
ships now;  and  upon  that  he  proposed  to  tender  an  allegation, 
or  libel,  or  articles,  (whatever  they  were,)  containing  in  writing  the 
exceptions  about  to  be  taken.     Now,  my  lords,  immediately,  the 
assessor  said,  ''  You,  as  an  ecclesiastical  practitioner,  ought  to  Know 
that  you  cannot  give  in  an  allegation  till  you  have  established  your 
right  to  appear ;"  and  he  concluded,  after  hearing  an  argument,  by 
reftising  to  permit  the  parties  to  appear.    Consequently  they  did  not 
appear  on  tne  record  as  parties  at  all ;  and  there  is  no  possibility  of 
an  appeal.     If  the  appearance  had  been  recorded,  and  then  the 
articles  had  been  rejected,  why  then  there  would  have  been  a  remedy 
by  appeal :  and  your  lonlships  would  have  refused  the  remedy  by 
mandamus.     And  upon  that  very  ground  your  lordships  did  refuse 
the  remedy  by  mandamus  in  vanous  cases ;  in  one  in  particular,  the 
case  ahready  cited  (r),  the  Bishop  of  St  David's  «.  Lucy :  but  in  this  Bp.  of  St. 
case  there  was  no  possibility  of  appeal.     I  stated  that  I  attended  as  I>>vi<l*a  v. 
counsel  for  Mr.  Lee,  not  as  counsel  for  the  party  wishing  to  oppose,     ^^' 
but  as  counsel  for  the  bishop ;  but  if,  on  that  occasion,  I  had  attended 
for  the  party  who  was  disposed  to  object,  (which  I  should  not  have 
done  from  the  nature  of  the  objection,  for  I  should  have  refused  to 
put  niy  name  to  it,  or  to  have  attended  as  counsel  for  such  a  party,) 
but  if^  I  had,  what  I  should  have  done  unquestionably  would  have 
been  this.   When  the  commissioner  desired  to  know  what  the  excep- 
tions were,  whether  they  were  in  writing  and  so  forth,  I  should  first 
have  insisted  upon  the  appearance  being  recorded.     The  objector's 
name  would  thus  have  appeared  on  the  record;  and  then,  if  the 
allegation,  or  whatever  it  was,  as  of  a  party  who  had  so  appeared, 
had  been  rejected,  either  in  point  of  form,  or  in  point  of  substance, 
in  that  case  there  would  have  been  an  appeal :  and  if  there  had 
been  a  remedy  by  appeal,  on   the  ground  that  the   ecclesiastical 
judge  had  misconstrued  the  ecclesiastical  law,  it  would  not  have 


(r)  Supra,  pp.  209,  254. 
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been  a  case  for  a  mandamus.  But  may  I  fake  the  liberty  of  asjriiifr* 
thaty  in  ttie  present  case,  there  was  no  possibility  cyf  appeal, 
and  that  the  parties  have  no  possible  remedy,  unless  your  loraahips 
will  make  this  rule  for  a  mandamus  absolute  ?  At  least  there  is  no 
pretence  for  that  objection  to  the  issuing  of  the  writ,  which*  has  been 
taken  by  the  Attorney  Cfeneral;  for,  with  reference  to  this  proceeding, 
if  it  be  a  judicid  act,  (and  most  unquestionably  it  is  a  judicial  acty) 
it  was  an  act  for  which  there  was  no  remedy  by  appeal. 

My  lords,  the  third  objection  was  this,  and  a  very  material  one, 
that  the  court  in  which  these  exceptions  were  tendered  had  no 
means  of  investigating  the  subject-matter  of  inquiry ;  added  to  which, 
the  inquiiy  could  not  be  concluded  within  twenty  days  (s).  That 
was  veiy  forcibly  dwelt  upon  by  the  learned  counsel  from  the  eccle- 
siastical court,  who  proved  to  demonstration  that  if  the  exceptions 
had  been  entertained, — (as  they  might,  though  I  do  not  say  they 
would  have  been ;  because  the  allegation,  either  in  itself,  or  from  the 
way  in  which  those  exceptions  were  tendered,  might  have  been 
rejected,  with  reference  to  this  objection,  that  the  court  could  not 
proceed,  having  been  forbidden  by  the  provisions  of  the  Church 
Discipline  Act)— but  still  I  say,  the  aigument  is  satisfactory  to  show 
that  ir  these  exceptions  had  been  raised,  and  there  had  been  a  counter 
allegation  on  behalf  of  the  bishop  elect  or  the  dean  and  chapter,  (no 
matter  which,)  the  investigation  could  not  have  been  concluded  within 
twenty  days.  Hret,  as  to  this  being  a  court  which  had  no  means  of 
investigating  the  subject-matter  of  inquiry.  Upon  this,  your  lordships 
were  referred  to  Oughton :  and  the  quotauon  from  Oughton  was  to  this 
effect,  that  the  vicar  general  had  no  contentious  jurisdiction.  In  the 
third  part  of  hisiVo^om^mi  (f),  he  says,  *'Qui  Cancellariiis  (sive  Vica- 
rius  in  spiritualibus  generalis)eaqu8e  contentiosse  iurisdictionis  erant 
non  exercebat,  id  est,  causarum  inter  partes,  in  K>ro  contradictorio, 
decisionem,  (praeterquam,  quae  pro  formft  solummodo  ventilantur ; 
utpote,  negotia  confirmationis  episcoporum  electionis,  et  similia)  sed 
ea,  quae  sunt  officii  meri,  gerebat:  pr»cipu6,  quae  jurisdicdonis 
dicunturvoluntariae;  prout  commissio  custoaisB  spiritufuitatum,''&c. 
The  purport  of  this  is,  that  the  vicar  general  had  no  contentious  juris- 
diction. By  contentious  jurisdiction  I  understand,  cases  in  which  there 
are  parties  litigant,  parties  setting  up  opposite  interests.  Then  he  adds, 
*'  except  such  as  are  merely  formal,  namely,  the  business  of  confirma- 
tion otthe  election  of  bishops,  and  other  matters  of  that  sort**  Now 
this  will  appear  a  little  singular  upon  the*£Eice  of  it;  because  it  reads 
in  this  way :  the  vicar  general  has  no  contentious  jurisdiction,  except 
in  those  cases  which  are  not  contentious,  such  as  the  business  of  the 
confirmation  of  the  election  of  bishops.  Now  what  is  the  meaning 
of  that  ?  Why,  there  is  but  one  rational  meaning  to  be  put  upon  it ; 
namely,  that  the  vicar  general  has  no  contentious  jurisdiction,  except 
in  those  cases  which  become  contentious,  but  which  ordinarily  are 
no^  contentious,  though  they  may  become  contentious;  and  when 
there  are  litigant  parties,  there  is  an  end  of  his  jurisdiction.  No 
other  interpretation  can  be  put  upon  this  passage ;  the  true  meaning 
of  which  is,  that  the  moment  the  jurisdiction  becomes  contentious, 
then  it  ceases.    What  happens  tlien  ?  Why,  in  the  first  place,  fh>m 

(0  Suvra,  143,  192,  206,  230. 
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this  document,  which  has  been  already  before  your  lordships,  (I  mean  Regina  «.  The 
the  record  of  what  took  place  on  the  confirmation  of  Archbishop    eTm^lbZ!^ 

PaiiLer,)  it  appears  that  tne  vicar  general's  court  could  entertain  a '— 

contention,  and  there  was  an  adjournment  of  the  court  (tf),  as  appears  ^'  Addams's 
St  page  184,  of  this  third  volume  otBramhaWs  works,  dsp  ublished  "'^™®°^ 
in  the  LU^rary  of  Angh-CalhoUc  Theolo^.     But  what  is  to  become  fl,l^aSoD.*'"°* 
of  the  case,  supposing  in  this  particular  instance  that  the  exceptions 
had  been  permitted  to  be  rendered,  and  those  exceptions  haa  been 
received,  and  that  the  case  had  proceeded?  Why,  my  lords,  the  vicar 
general  would  have  referred  the  further  hearing  of  the  case  to  the 
Court  of  Audience,  to  the  metropolitan  himself,  ^o  in  point  of  strict-  Court  of  Audi- 
ness  is  the  party  to  confirm,  and  who  oidy  deputed  it  to  the  vicar  nJJ^^^Jhf  * 
genera],  by  indorsing  Fiat  coi^brmatio.     We  may  assume  that  some  matter,  when  it 
of  the  cases  did  not  become  cases  of  contentious  jurisdiction ;  but  if  bcoomet  con- 
they  did,  then  they  would  have  gone  to  the  Court  of  Audience,  where  *«^^<»"«* 
the  archbishop  would  have  determined,  and  will  determine  this,  (if 
your  lordships  grant  a  mandamus),  with  the  assistance  of  the  pro** 
vincial  bishops. 

The  Attorney  Cfeneral.    I  understand,  my  lords,  that  during  my  Archbishop's 
absence,  my  learned  firiend,  unadvisedly,  of  course,  has  stated  there  ^^Ti^Dr.^ 
was  no  commission  issued  (t?).     Here  is  the  commission  {producing  a  Hampden.  * 
parchment)  directed  to  Dr.  Bumabyy  Sir  John  Dodion^  and  others. 

Dr.  Addams,  I  was  misinformed,  especially  as  we  have  not  the 
same  facilities  of  reference  to  the  Registry  as  my  learned  fiiend ; 
and  I  never  heard  of  this  commission  before  (tr).  But  then  comes 
what  at  all  events  is  something  peculiar  in  this  case ;  because  we  have 
always  understood  that  upon  former  occasions,  there  was  no  commis- 
sion, but  that  it  was  referred  to  the  vicar  general  by  the  archbishop 
indorsing  it  with  the  words,  Fiat  cof^rmatio. 

Now  then  the  vicar  general,  or  the  commissioners,  would  have 
referred  the  further  hearing  of  this  matter  to  the  archbishop  in  the 
Court  of  Audience ;  and  that  is  still  an  existing  court;  for  in  the  very 
next  section  in  Ouahton^  with  reference  to  that  Court  of  Audience, 
what  is  said  by  him  is  this(x):  ^NuUus  autem,  a  plurimis  abhinc 
retroactis  annis,  eztitit  Auaiendse  judex;  utpote,  forensis:  Hsec, 
itaque,  curia  Audientise  Cantuariensis  omnino  jamdudum  exolevit : 
nisi  quateniis  ipse  (nonnunquam^  Archiepiscopus** — (this  would  be 
just  such  a  caseV~'4n  arduis  (utputa,  deponendis  episcopis,  aut 
simQibus)  audientiam  suam  celebrat,  in  propria  personft,  et  proprio 
in  palatio,  cum  auditore  special!,  sive  auaitoribus,  ad  hoc  specialiter 
constitutis,  pro  ist&  vice,  una  secum  assidentibus." 

The  last  sitting  of  the  Court  of  Audience  was  in  that  case  of  Bishop 
Watson. 

Mr.  Justice  Coleiudoe.     Will  you  give  us  the  page  in  Ouyhton. 

Dr.  Addams.     Page  xvi.,  sections  10  and  11,  in  the  Prohgomeneu  Last  sitting  of 
To  show  your  lordships  that  it  is  a  subsisting  court,  and  recognized  Audi^.^Bp. 
as  such,  the  last  mention  of  the  sitting  of  the  Court  of  Audience  of  St.  David's 
was  in  that  case ;  and  I  am  citing  it  firom  Lord  Raymonds  report  of  v*  l^ucy. 

(v)  **  Cum  oontinQatione  et  proro*  (vi)  Swpra^  pp.  298,  301. 

ffatione  dierum  extunc  sequentium,  et  fir)  Vide  guproy  p.  21,  n. 

locoram,  si  oporteat,**  &c.    Tide  m-  \x)  Ord.  Jud.  vol.  1,  p.  xvi.    Vide 

pra^  p.  62,  n.  tupray  p.  225. 
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it  (y\  There,  an  applicatioo  was  made  to  this  court  by  Dr.  Wats^on, 
of  St.  David's,  who  had  been  cited  before  Archbishop  Tennison,  in 
his  court  held  at  Lambeth  ;  and  one  of  the  exceptions  was,  that 
there  was  no  such  court  The  first  ground,  upon  which  the  prohi* 
bition  was  moved  for,  was  this;  ''That  it  does  not  appear  that  the 
Bishop  of  St  David's  was  cited  to  appear  in  any  court  whereof  the 
law  takes  notice."  There  were  otner  reasons  stated;  and  Hob^ 
chief  justice,  disposed  of  this  objection  in  this  way.  ''  The  admit- 
ting of  that  point  of  the  jurisdiction  to  be  disputed  would  be  to 
admit  the  disputing  of  fundamentals,  which  the  counsel  of  the  other 
side  attempt  to  subvert,  not  duly  considering  the  respect  due  to  the 
primate  and  metropolitan  of  England ;  for  the  Archoishop  of  Can- 
terbury has  without  doubt  provincial  jurisdiction" — and  so  on. — 
**  And  the  citation  is  here,  to  appear  before  the  archbishop  himself, 
or  his  vicar  general,  who  is  an  officer  of  whom  the  law  takes  notice ; 
for  the  vicar  general  in  the  province  is  of  the  same  nature  as  the 
chancellor  in  every  particular  diocese ;  and  the  Dean  of  the  Arches 
is  the  vicar  general  of  the  archbishop  in  all  the  province."  I  only 
state  this  to  show  that  the  Court  of  Audience  is  a  recognized  court 
for  such  matters ;  and  it  would  be  the  duty  of  the  vicar  general,  or 
the  commissioners  (for  I  do  not  know  that  it  makes  the  slightest 
difference  in  that  respect)  to  refer  the  matter  to  the  archbishop  in 
this  Court  of  Audience,  who  would  then  have  to  determine  it 

But  with  reference  to  the  objection,  that  the  inquiry  could  not  be 
completed  in  twenty  days,  can  it  be  suggested  for  an  instant,  with 
any  plausibility,  that  that  could  be  any  objection  to  the  case  bein),; 
entertained?  The  Archbishop  is  to  confirm  and  consecrate  within 
twenty  days :  but  what  does  that  suppose  ?  Why,  it  supposes  that 
there  is  no  reasonable  impediment ;  but  if  there  bad  been  any  rea- 
sonable impediment,  which  would  defer  the  confirmation  and  con- 
secration beyond  twenty  days,  can  it  be  supposed  that  there  would 
be  a  penalty  of  pnBmunire  incurred  under  tne  statute,  because  the 
consecration  was  not  completed  in  twenty  days?  That  appears 
perfecdy  extravagant;  because  the  person  elected  might  be  pre- 
vented by  gout,  apoplexy,  or  whatever  it  might  be,  from  attenaing 
at  the  confirmation,  and  of  being  present  in  person  (which  he  must 
be)  at  consecration  ;  which  then  could  not  be  completed  within 
twenty  days.  The  statute  must  be  supposed  all  along  to  mean,  that 
the  ceremony  ought  to  be  completed  within  twenty  days,  unless 
there  are  reasonable  impediments ;  and  if  that  qualification  is  not 
[Stated  in  the  statute,  it  is  necessarily  inferred.  And  so  it  was  in  the 
case  of  suffragan  bishops ;  which  will  better  illustrate  the  point  I  am 
about  to  submit  to  your  lordships. 

The  statute  of  the  26th  of  Henry  8,  c.  14,  is  <*for  the  nomination 
of  suf&agans,  and  the  consecration  of  them ;"  who  must  be  conse* 
crated  as  well  as  provincial  bishops.  In  the  statute,  the  several 
towns  are  set  out  which  are  to  be  the  sees  of  suffragan  bishops; 
Tbetford,  Ipswich,  Colchester,  Dover,  and  a  number  of  others;  and 
it  provides  that  where  a  bishop  desires  the  assistance  of  a  suffragan 
bisnop,  he  is  to  name  two  persons  to  the  crown,  and  the  crown  is  to 
name  one  of  them,  and  desire  the  archbLsbop  to  consecrate  him,  and 


(y)  Bp.  of  St.  David's  r.  Lucy,  1  L<1.  Rayni.  447. 
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he  18  to  be  consecrated  bishop  of  one  of  those  towns  ''  within  the  Rogina  o.  Tho 
same  province  whereof  the  bishop  that  doth  name  him  is."  Now  Archbishop  of 
these  suffragan  bishops  are  to  be  presented,  under  the  3rd  section  of  ^*\!L  "'^^ 
the  act :  **  And  after  such  title,  style,  and  name  so  given  as  is  ^^'  Addnms's 
aforesaid,  the  kinss  Majesty  shall  present  every  such  person,  by  his  "'fi"'"®"*- 
letters  patents  under  his  great  seal,  to  the  Archbishop  of  Canterbury, 
if  the  town  whereof  he  hath  his  title  be  within  the  province  of 
Canterbury,  and  likewise  to  the  Archbishop  of  York,  if  the  town 
whereof  he  hath  his  title  be  within  the  province  of  York,  signifying 
and  declaring,  by  the  same  letters  patents,  the  name  of  the  person 
presented,  and  the  style  and  title  of  dignity  of  the  bishoprick  where- 
unto  he  shall  be  nominated,"— (now  I  beg  your  lordships'  attention) 
— *^  requiring  the  same  archbishop  to  whom  such  letters  patents 
shall  be  directed,  to  consecrate  the  said  person  so  nominate  and  pre- 
sented, to  the  same  name,  title,  style,  and  dignity  of  bishop,  that  he 
shall  be  nominated  and  presented  unto,  and  to  give  him  all  such 
consecrations,  benedictions,  and  ceremonies,  as  to  the  degree  and 
office  of  a  bishop  suffragan  shall  be  requisite."  And  then,  my  lords, 
in  section  5,  follows  this,  which  is  extremely  material  as  to  the 
twenty  days :  '^  And  be  it  further  enacted  by  authority  aforesaid, 
that  every  archbishop  of  this  realm,  to  whom  any  of  the  king's 
letters  patents,  in  the  cases  afore  rehearsed,  shall  be  directed,  having 
no  lawful  impediment," — (I  beg  your  lordships'  attention  to  this)— 
'^  having  no  lawful  impediment,  shall  perform  and  accomplish  the 
effects  and  contents  of  this  act,  within  the  time  of  three  months  next 
after  such  letters  patents  shall  come  to  their  hands;  any  usages, 
customs,  foreign  laws,  privileges,  prescriptioi\s,  or  other  thing  or 
things  heretofore  used,  nad,  or  done  to  the  contrary  hereof  not- 
withstanding." Why,  then,  the  archbishop  had  three  months  to 
consecrate,  after  the  reception  of  the  letters  patent  But  it  was  only 
to  be  done  within  three  months,  there  being  *^  no  lawful  impediment;" 
and  it  is  expressed  in  this  act,  but  it  is  implied  in  the  other. 
And  can  it  be  supposed  for  a  moment  that  the  penalty  otprtsmunire 
would  be  incurrea,  because  the  consecration  was  not  completed 
within  twenty  days,  if  it  was  prevented  by  these  exceptions  being 
entertained,  and  proof  of  these  exceptions  being  given,  the  excep- 
tions being  such  as  ouffht  to  be  entertained  ? 

My  loruui,  in  going  into  the  last  ground  of  objection,  that  this  is  Question  of 
not  a  case  for  a  mandamus,  I  woula  beg  to  say  a  word  or  two  with  mandjixnus. 
regard  to  the  right  of  the  parties,  and  the  sort  of  interest  which  the  Interest  of  the 
parties  have,  wno  have  come  before  your  lordships  to  apply  for  a  pJJJg,"^ 
mandamus.     This  is  not  the  sort  of  case,  I  admit,  which  ought  to 
be  entertained,  if  it  resembled  the  case  of  Mr.  Grutteridge.    These 
are  not  parties  who  come  forward  without  a  real  and  substantial 
interest.    Even  dpon  the  face  of  the  affidavit,  two  of  these  persons 
are  beneficed  clergymen  within  the  diocese  of  Hereford,  to  which 
Dr.  Hampden  is  elected  bishop.     As  such,  they  have  an  interest : 
they  represent  a  large  class  of  persons,  who  view  the  teaching 
of  i)r.  Hampden  at  least  with  suspicion.     M}*  lords,  it  was  plea- 
santly  thrown  out   by  the   Attorney    General  (z),  that  this   might 
be  something  like  the  trial  and  record  of  one  Faithful,  of  whom 
BUndman  said,  ''This  man  Ls  a  heretic."     Now  the  artificial  Blind' 

{z)  Supra,  J).  155. 
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Reghu  V.  The  man  who  applies  consists  of  very  many  well  disceintng  peraonSt 
l^te^w  ^  ^°^^°S  ^hom  there  are  thirteen  bishops  {d).    And  with  reffixd  to  the 

''   ^i    nature  of  the  objections  proposed  to  be  taken,  it  is  said  thej  are 

Dr.  AddAms'f  proposed  to  be  tfidien  as  with  reference  to  a  work  pablished  by  Dr. 
Argnroeot.  llampden  many  years  ago,  upon  the  subject  of  the  inexpediency  of 
Nature  of  the  dogmatism  in  theology.  Why,  it  is  not  me  subject  of  the  work  thai 
^^'^l^  constitutes  its  offensi veness ;  tor  all  that  mi^t  be  entered  into  without 
uken.  involying  any  unsound  teaching ;  but  it  appears  by  the  aflMavit,  not 

merely  that  these  works  are  upon  that  subject,  but  that,  in  the  haDd<» 
ling  of  that  subject,  he  has  spoken  in  derogation  of  the  Book  of 
Common  Prayer,  and  the  thirty-nine  Articles  (by   Surely,  then,  there 
is  something  of  substance  in  the  objections  mtended  to  be  taken. 
Injurious  coo.     And  what  possible  inconvenience,  or  serious  inconyenience,  could 
Hj5"*'*'***^      ensue  from  this  being  investigated,  compared  with  the  dreadfiil 
maod^M^wtll  ^°j^^7  ^^  Tnust  result,  if  your  lordships  hold  that  this  writ  of  man- 
not  lie.  damns  will  not  lie  ?  Because,  if  your  lordships  hold  that  this  writ  of 
mandamus  will  not  lie  in  this  case,  it  never  will  in  any  other;  and 
the  consequence  will  be,  that  the  clergy  and  the  laity, — and  espe- 
cially the  clergy,-— of  this  country,  will  be  deprived  of  the  opportunity 
of  excepting  to  the  consecration  of  a  bishop,  upon  whatever  ground 
their  exceptions  may  rest ;  and  the  then,  metropolitan  will  be 
compelled,  without  any  possibility  of  inquiry  into  the  fitness  and 
character  of  the  person  elected,  absolutely  and  imperatively,  under 
the  penalty  of  a  pr(Bmunire,  to  proceed  to  a  consecration  within 
twenty  days,  whatever  may  be  his  opinion,  and  the  general  view 
entertained  of  the  fitness  or  propriety  of  the  person  whom  the  crown 
has  nominated ;  and .  the  crown  (the  king  or  the  queen)  will  be 
claiming  a  supremacy,  in  a  sense  and-  to  an  extent  that  the  crown 
No  injurious      ^^  altogether  disclaimed.     On  the  other  hand,  what  will  be  the 
result  from        great  objection   to  issue  the  mandamus,  supposing  your  lordshipa 
granting  it.       grant  it,  and  supposing  the  court  of  the  vicar  generiu  is  again  held, 
and  supposing  these  exceptions  are  received,  and  they  are  in  due 
form  or  law,  and  the  parties  go  to  a  trial,  as  they  say,  m  the  Court 
of  Audience  before  the  Archbishop  ?    Why,  the  suspected  unsound- 
ness of  Dr.  Hampden's  teaching  will  then  be  put  to  the  test.     If  it 
be  found  to  be  sound,  well !      He  will  take  bis  seat  on  the  bench, 
with  infinitely  greater  satis&ction  to  himself,  and  greater  advantage 
to  the  public.     But  if  it  be  found  unsound,  he  may  either  disclaim 
it,  which  if  he  does,  his  consecration  may  proceed ;  or  if  he  justify 
it,  if  he  justify  unsound  teaching,  what  will  be  the  consequence? 
The  consequence  will  be,  that  tnis  election  ought  not  to  be  con- 
firmed, ana  it  will  not: — it  will  not  be  good  to  all  intents  and 
purposes: — the  crown  will  appoint  again,  bemuse  the  letters  missive, 
I  admit,  are  all  sham  and  snadow;  and  then   all  parties  will  be 
benefited  by  the  result 
Renmrks  upon        ^^^  ^^^^  regard  to  the  question  of  this  not  being  a  case  for  a 
the  cases  cited    mandamus,  I  do  not  feel  myself  called  upon  to  answer  that     I  was 
on  the  qucsiion  extrcmelj'  unwilling  at  all  to  undertake  this  case,  though  thrown  upon 
me  accidentally ;  but  I  would  rather  leave  this  part  of  it  to  the  learned 
gentlemen  who  are  to  follow  me.    So  far  as  I  understand  the  cases  in 
support  of  the  principles  on  which  this  court  was  asked  to  refuse 

(fl)  Supra,  p.  6.  (b)  Supra,  p.  91. 


IN  THE  queen's  BENCH.  311 

to  issue  a  inaodainu%  I  could  not  collect  that  there  was  any  one  Regma  «.  The 
which,  in  the  slightest  deirree,  touched  this  case.    In  many  of  those    Archbishop  of 

\t  o  1  °  i_  1      •  i-  -.IT  Canterbury. 

cases^  there  was  a  remedy  by  appeal:  m  very  many  of  those  cases  1— 

there  was  an  erroneous  decision.     It  is  not  the  case  that  there  was  ^'  Addamsa 
any  decision  here :  there  was  no  decision  at  all :   we  have  not  been  ^^C^^"**'*^' 
heard :   we  have  not  been  admitted  to  a  right,  which  we  insist  we 
faavcy  owing  to  the  ecclesiastical  judge  having  misconstrued  an  act  of 
parliament.     And  if  that  is  not  a  ground  for  a  mandamus,  where  we 
have  no  other  remedy,  and  where  we  have  a  substantial  riffht,  I  con* 
fessy  so  far  as  my  humble  iudgment  goes,  I  do  not  know  what  a  case 
for  a  mandamus  is.    I  will  only  refer  to  one  case  which  was  cited  on 
the  subject,  where  a  mandamus  was  refused ;  because  it  will  illustrate 
what  I  have  said  about  other  parts  of  the  case ;  and  that  is  the  case 
agahist  the  Bishop  of  St.  David's  (c).     In  that  case,  there  was  first  an  3    ^^^^ 
application  for  a  prohibition,  which  was  refused ;   and  there  was  Davida »! 
afterwards  an  application  to  this  court,  pretty  much  in  the  nature  of  ^^^y- 
the  present  application  to  your  lordships,  an  application,  in  effect, 
for  a  prohibition  and  a  mandamus,  at  one  and  the  same  time.     Now 
the  learned  counsel  who  moved  for  this  mandamus,  did  not  expressly 
move   for  a  prohibition   and  a  mandamus,   though  at  the    time 
when  he  moved  for  a  mandamus,  he  suggested  that  a  prohibition 
might  also  be  moved  for  (d).     But  it  was  unnecessary  to  apply  for 
a  prohibition  in  this  case,  because  there  was  served  upon  the  arch- 
bishop the  rule  to  show  cause,  and  the  archbishop  properly  abstained 
from  proceeding  to  confirmation,  as  he  would  of  course.     But  in  this 
case  i  am  now  going  into,  cited  fi-om  Salkeld(e\  there  was  an  appli- 
cation for  a  prohibition  and  a  mandamus ;  and  the  application  for  the 
prohibition  was,  to  stay  the  del^ates  fit)m  taking  any  proceedings,  in 
the  appeal  firom  the  sentence  of  the  archbishop,  upon  the  suggestion 
that,  by  the  canon  law,  the  archbishop  alone  could  not  proceed ; 
and  then  there  was  an  application  for  the  grant  of  a  mandamus, 
because  the  delegates  refusea  to  admit  the  bishop's  allegation.     Mow 
the  prohibition  was  refused  by  Lord  Holt  ana  the  rest,  upon  the 
gr«>und  that  an  archbishop  had  power  over  certain  cases,  and  had 
ptswer  to  act  as  he  did :   so  the  prohibition  was  refused.     And  then 
It  was  moved  that  the  court  would  grant  a  mandamus  to  the  delegates 
to  admit  the  bishop's  all^ations:   and  it  was  compared  to  the  cases 
where  they  grant  mandamuses  to  compel  the  granting  of  probates  of 
wills  or  letters  of  administration.     '*  But,  per  llolt,  C.  J.,  the  king's 
bench  cannot  grant  a  mandamus  to  them,  to  compel  them  to  proceed 
according  to  their  law.  Indeed  mandamuses  were  grantable  to  compel 
probates  of  wills,  because  it  concerns  temporal  right ;  and  to  complete 
the  granting  of  letters  of  administration,  because  the  statute  directs 
to  whom  they  shall  be  granted.    But  in  the  present  case  a  mandamus 
was  denied."    Why  was  it  not  granted  ?  Why,  because  the  delegates 
refused  to  admit  the  bishop's  allegations :  the  bishop  was  a  party  in    ' 
the  cause ;  he  tendered  certain  allegations  to  the  court,  and  those 
allegations  were  rejected.    In  an  inferior  court  that  would  be  ground 
of  appeal ;  but  being  rejected  in  a  superior  court,  there  was  no 
remedy.     They  could  not  apply   to  this  court  for  a  mandamus; 

fc)  Vide  supra,  p.  254.  (e)  1  Salk.  134;  1  Ld.  Raym.  447, 

(d)  Supra,  p.  118.  530. 
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Dr.  Addiuns's 
argument 


Reg\n%v.  The  becausc  the  delegates  who  were  then  sitting  as  an  ecclesiastical  court 
"cMterbtf  °^  determined  the  ecclesiastical  Question  according  to  their  law.  It  was 
-  -  *-  for  them  to  say  whether  the  allegations  were  admissible.  If  this  had 
been  in  an  interior  court,  the  remedy  would  be  by  an  appeal :  being 
in  a  superior  court,  there  was  no  remedy  at  alL  But  our's  is  not  that 
case :  if  we  had  been  permitted  to  appear,  and  had  tendered  the  alle- 
gation, and  if  our  appearance  had  been  recorded,  and  the  applicaticm 
had  been  rejected,  then  the  remedy  would  have  been  by  appeaL  And 
then  the  case  would  have  gone  before  the  archbishop  and  the  Court 
of  Audience,  from  which  there  would  be  no  appeaL  Had  we  tendered 
an  allegation,  and  that  allegation  had  been  rejected  in  that  court,  then 
we  should  have  no  remedy  by  appeal,  nor  any  remedy  by  mandamus ; 
because  it  would  be  an  ecclesiastical  proceeding,  decided  acconiinff 
to  ecclesiastical  law.  But  this  is  not  the  case  of  an  ecclesiastical 
court  coming  to  an  ecclesiastical  decision  according  to  their  law ;  it  is 
the  refusal  of  an  ecclesiastical  judge  to  permit  parties  to  appear;  and 
that,  owing  to  a  misconstniction  of  an  act  of  parliament.  Now, 
according  to  all  the  principles  I  can  understand  upon  which  a  man- 
damus shall  issue,  this  is  peculiarly  the  case  in  which  a  mandamus 
ought  to  be  issued. 

I  have  to  apologize  for  the  great  length  of  time  which  I  have 
occupied.  I  would  rather  not  have  undertaken  this  case,  which  has 
devolved  upon  me  accidentally;  but  I  have  endeavoured  to  do  my 
duty  to  the  best  of  my  ability. 


Mr.  Stcphenf*B 
argameut. 


Object  of  sUt. 
2.5  Hen.  8, 
c.  20. 


Mr.  Stephens.  After  the  lengthened  and  able  disquisition  your 
lordships  nave  heard  from  my  learned  friend.  Dr.  Addams,  it  will  not 
be  requisite  forme  to  trespass  upon  the  indulgence  of  your  lordships 
to  any  great  extent.  It  is  my  intention  to  make  but  few  observations 
upon  the  statute  of  Henry  8,  and  to  confine  those  to  strictly  legal 
points ;  because  one  of  my  learned  friends,  who  is  about  to  follow 
me,  will,  I  feel  perfectly  satisfied,  exhaust  Uiat  subject,  so  far  as  the 
canon  law  applies  to  it. 

The  object  of  the  statute  of  Henry  8,  c.  20,  was  entirely  to  annul 
and  destroy  the  power  of  the  Bishop  of  Rome,  and  to  vest  in  the 
Archbishop  of  Canterbury  the  power  of  confirming  and  consecrating, 
without  any  appeal  to  Rome.  I  will  shortly  direct  your  lordshi(is' 
attention  to  the  language  of  the  5th  section.  It  is  there  enacted, 
that,  <<  if  the  said  dean  and  chapter,  or  prior  and  convent,  after  such 
licence  and  letters  missive  to  them  directed,  within  the  said  twelve 
days,  do  elect  and  choose  the  said  person  mentioned  in  the  said 
letters  missive,  according  to  the  request  of  the  king's  highness,  his 
heirs  or  successors,  thereof  to  be  made  by  the  said  letters  missive 
in  that  behalf,  then  their  election  shall  stand  good  and  effectual  to 
all  intents ;  and  that  the  person  so  elected,  after  certiBcation  made 
of  the  same  election,  under  the  common  and  covent  seal  of  the 
electors,  to  the  king's  highness,  his  heirs  or  successors,  shall  be  reputed 
and  taken  by  the  name  of  lord  elected  of  the  said  dignity  and  oflBce 
that  he  shall  be  elected  unto :  and  then  making  such  oath  and  fealty 
only  to  the  king's  majesty,  his  heirs  and  successors,  as  shall  be  ap- 
uointed  for  the  same,  the  king's  highness,  by  his  letters  patents  under 
iiis  great  seal,  shall  signify  the  said  election,  if  it  be  to  the  dignity  of 
a  bishop,  to  the  archbishop  and  metropolitan  of  the  province  where 
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the  see  of  the  said  bishoprick  was  void,  if  the  see  of  the  said  arch-  Begina  v.  Tbo 
bishop  be  fiill  and  not  void;  and  if  it  be  void,  then  to  any  other    ArcbWAopof 


archfaoshop  within  this  realm,  pr  in  anv  other  the  king's  dominions ;  — ^°  ^">"n^  ^ 
requiring  and  commanding  such  archbishop,  to  whom  any  such  ^^'  Siepbeiw'! 
signification   shall  be  made,   to  confirm  the  said  election,  and  to  *'^^^^^° ' 


invest  and  consecrate  the  said  person  so  elected  to  the  ofiice  and 
dignity  that  he  is  elected  unto,  and  to  give  and  use  to  him  all  such 
benedictions,  ceremonies,  and  other  things  requisite  for  tl^  same, 
without  any  suing,  procuring,  or  obtaining  any  bulls,  letters,  or  other 
things  from  the  see  of  Rome  for  the  same,  in  any  behalf.**    Your  Powenofcon- 
lordships  will  observe  that  the  powers  of  confirmation  are  not  given  flrmation,  &c, 
to  the  archbishop  by  this  statute ;  but  they  are  recognized  as  being  "^"^^  ^^ 
in  him  already  ;  and  all  that  the  statute  does,  is,  to  require  him  to 
confirm  and  consecrate  the  bishop,  without  suing  to  Rome,  so  that  the 
continued  subsistence  of  all  the  other  ancient-pastoral  rights,  duties, 
and  privileges,  belonging  to  the  archbishop,  is  to  be  perfectly  inferred 
from  this  act  of  parliament   Now,  in  the  7  th  section  it  is  said,  '^  If  any 
archbishop  or  bishop  within  any  the  king's  dominions,  after  any  such 
election,  nomination,  or  presentation  shall  be  signified  unto  them  by 
the  king's  letters  patents,  shall  refuse,  and  do  not  confirm,  invest,  and 
consecrate  with  all  due  circumstance  as  is  aforesaid,"  he  shall  incur 
the  penalties  of  a  preemunire.  Now  the  refusal  meant  there,  is  a  wilful 
refusal ;  that  is,  if  the  archbishop  refuse  to  confirm  and  consecrate, 
against  the  laws  and  statutes  of  this  kingdom.     Now,  my  lords,  the  Language  of 
language  of  the  letters  patent,  upon  the  present  occasion  (/ ),  confirm  the  letters 
this  construction;  because  they  do  not  command  the  archbishop  to  P"^"^ 
confirm  and  to  consecrate  absolutely,  but  they  command  the  arch- 
bishop to  confirm  in  accordance  with  his  pastoral  duties,  and  the  laws 
and  statutes  of  this  realm.     The  intention  of  the  legislature  cannot 
perhaps  be  better  discovered,  than  by  accurately  ascertaining  the  Mischiefs  in. 
mischiefe  which  the  act  was  intended  to  rectify.  Now  what  were  those  *®"*!?^  ^ . 
niischiefe.     Why,  to  destroy  the  power  of  the  Pope  of  Rome  in  ^^**      ^^ 
this  kingdom  ;    not  to  inteHere  with  the  ancient  pastoral  rights  or 
duties  of  the  archbishop.     My  learned  friend,  Dr.  Addams,  has,  I 
humbly  submit  to  your  lordships,  irrefiragably  established  this  position, 
— that,  anterior  to  the  25  th  of  Henry  8,  c.  20,  by  the  common  law  The  archbishop 
of  the  land,  the  archbishop  confirmed  iudicially.  And,  therefore,  the  confirms  jadi- 
principal  question  in  this  case  is  simply  this :  whether  now  the  arch-  ^^^^^ 
bishop  confirms  judicially  or  ministerially  ?    Upon  that  point  I  shall 
refer  your  lordships  .to  some  authorities,  involving  the  construction 
of  the  statutes;   assuming  that  my  learned  friend.  Dr.  Addams,  Principles  to  be 
has  established  the  proposition,  that,  by  the  common  law  of  this  *^J^1***| '"  ,u 
realm,  the  archbishop  confirmed  judicially.  ,tat 

Now,  in  Caiidreys  case,  5   Coket  5,  the  court  observed,  that  a  Caudrcy'scsse. 
statute,  being  in  the  affirmative,  does  not  abrogate  or  take  away 
the  jurisdiction    ecclesiastical,   unless  words    in   the   negative  be 
added,  as,  ''and  not  otherwise,  or,  in  no  other  manner  or  form." 
Now  those  words  do  not  occur  in  the  statute  25  Henry  8,  c.  20. 
In Dioarris  on  Statutes^  p.  637,  (ff)  citing  2nd  Institute,  200,  and  1st  sm^M?nd 
Institute  111,  and  115,  it  is  said,  *'  A  statute  made  in  the  affirmative,  and  1st  Inst. 
Without  any  negative  expressed  or  implied,  does  not  take  away  the 

(/)  Supra,  p.  23.  {g)  Ist  edition;  p. 473, 2nd  edition. 
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Rffgina  ».  The  common  law.     It  fellows  that  it  does  not  affect  any  prescriptions  or 
^^b^*^  ^'  customs  clashing  with  it,  which  were  before  allowed ;  m  other  words, 

^^'    the  common  law  continues  to  be  construed  as  it  was  before  the  rec<»- 

Mr.  Scrpbeiu*!  nition  by  parliament.'*  Again,  my  lords,  in  p.  696  {h\  it  is  said,  *^  Ifa 
argument.        statute  make  use  of  a  word,  the  meaning  of  which  is  well  known,  and 
has  a  certain  definite  sense  at  the  common  law,  the  word  shall  be 
expounded  and  received  in  the  same  sense  in  which  it  is  understood 
at  the  common  law.     Thus  the  term  < cottages'  (which  is  used  in 
Stat  31  Eliz.  c.  7,)  has  the  si^pae  si^fication  there,  as  it  had  in  the 
common  law,  and  as  is  applied  to  it  in  Domesday  BooL"    And  so 
again,  in  p.  702,  (t)  it  is  said,  ^  The  words  of  a  statute  are  to  be  taken 
in  their  ordinary  and  familiar  signiBcation  and  import,  and  regard 
is  to  be  had  to  their  general  and  popular  use."    Now  I  submit,  as  a 
ffeneral  principle,  that  commanding  absolutely  the  performance  of  a 
Jodicial  powers  judicial  duty,  does  not  render  that  duty  ministerial.  With  respect  to 
mailed  in     the fonnsof  confirmation,  it  isadmitted  upon  all  hands,  that  these  forms 
the  forms  of      of  confirmation  have  been  in  use  nearly  300  years;  and,  during  that 
coDfinnation  in  period,  there  have  been  two  or  three  hundred  judicial  causes  or  trials ; 
'"^*  and  upon  the  very  face  of  the  records  of  those  trials,  the  iudicial 

powers  of  the  arehbishop  to  confirm  are  distinctly  and  unequivocally 
recognized ;   and  they  slIso  give  an  explanation  of  the  wora  cenfirm^ 
Luifnia^  of     in  Strict  conformity  with  the  language  of  the  common  law.     I  will 
^^^tonoe*^^*     refer  your  lordships  to  the  language  of  the  sentence  in  this  case. 
**  In  the  name  of  God,  Amen.     >^,  Sherrard  Beaumont  Bumab} , 
Doctor  of  Laws,  Vicar  General  and  Official  Principal,  law&Uy  con- 
stituted, of  the  Most  Reverend  Father  in  God,  William,  by  Divine 
Providence,  Arehbishop  of  Canterbury,  Primate  of  all  England,  and 
Metropolitan,  being  hereunto  sufficiently  and  lawfully  authorized, 
and  having  heard,  seen,  understood,  and  discussed  the  merits  and 
circumstances  of  a  certain  business  of  confirmation  of  an  election 
made  and  celebrated,  of  the  person  of  the  Rev.  R.  D.  Hampden, 
D.  D.,  elected  Bishop  and  Pastor  of  the  Cathedral  Chureh  of 
,  Hereford,  which  is  controverted  and  remains  undetermined  before 

us  in  iudgment ;  and  having  considered  the  whole  process  had  and 
done  in  the  business  of  such  confirmation,  and  having  observed  all 
and  singular  the  matters  and  thinffs  that  by  law  in  this  behalf  ought 
to  be  oMerved ;  we  have  thought  fit,  and  do  thus  think  fit,  to  proceed 
to  the  giving  our  definitive  sentence  or  final  decree  in  this  business, 
in  manner  following:  Whereas  by  the  acts  enacted,  deduced, 
alleged,  propounded,  exhibited,  and[  proved  before  us,  relating  to 
such  confirmation,  we  have  amply  found  and  do  find  that  the  said 
election  was  rightly  and  lawfully  made  and  celebrated  by  the  Dean 
and  Chapter  of  the  said  Cathedral  Church  of  Hereford,  of  the  said 
Reverend  the  Bishop  elect,  a  man  both  prudent  and  discreet, 
deservedly  laudable  for  his  life  and  conversation,  of  a  fi:ee  condition, 
bom  in  lawfiil  wedlock,  of  due  ag^,  and  an  ordained  priest^  and  that 
there  neither  was  nor  is  anything  in  the  eccledasdcal  taws  that  ought 
to  obstruct  or  hinder  his  being  confirmed  by  our  authority  Bishop  of 
the  said  See :  Therefore  we,  S.  B.  Bumaby,  Doctor  of  Laws,  the 
judge  aforesaid,  having  weighed  and  considered  the  premises,  and 
with  the  assistance  x)f  the  learned  in  the  law,  do,  by  the  authority 

(A)  1st  edition;  p.  565,  2nd  ed.  (t)  1st  edition;  p.  573,  2nd  edition. 
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wherewith  we  are  invested,  confirm  the  aforesaid  election  made  and  Reginm  ».  The 
celebrated  of  the  oerson  of  the  said  Rev.  R.  D.  Hampden,  D.  D.,  to   ^l^^^J 

the  Bishoprick  of  Hereford.     And  we  do,  as  far  as  is  in  onr  power  — - 

and  by  law  we  may,  supply  all  defects  whatsoever  in  the  said  election,  Mr.  Stepheu'i 
if  any  there  happen  to  fee.  And  we  do  commit  unto  the  said  Bishop  "T*™*'**' 
elected  and  connrmed  the  care,  government,  and  administration  of 
the  spirituals  of  the  said  Bishoprick  of  Hereford.  And  we  do  pro-  ' 
nounce,  decree,  and  order,  by  this  our  definitive  sentence  or  nnal 
decree,  which  we  make  and  publish  in  these  presents,  that  the  said 
bishop  so  elected  and  confirmed,  or  his  lawful  proctor  for  him,  shall 
be  inducted  into  the  real,  actual,  and  corporal  possession  of  the  said 
bishoprick,  and  of  all  its  rights,  dignities,  honoura,  privileges,  and 
appurtenances  whatsoever,  and  be  installed  and  inthroned  by  the 
Archdeacon  of  Canterbury,  or  his  deputy,  according  to  the  laudable 
and  approved  manner  and  custom  of  the  said  cathedral  church,  not 
being  contrary  to  the  laws  and  statutes  of  this  realm**  (/).  Now,  my 
lords,  upon  tfiis  sentence  being  pronounced,  the  bishop  becomes  an 
ecclesiastical  judge ;  and  before  the  passing  of  the  late  act  of  parlia- 
ment (A),  he  would  instantly  have  become  a  spiritual  peer;  and  yet 
this  sentence  is  called,  by  the  learned  counsel  on  the  other  side,  a 
mere  sham.  I  will  now  refer  your  lordships  to  17  Viner^s  Abridge  Vin.  Abr. 
meitt^  title  **  Prerogative  of  the  Kingf  O.  e,  p.  229.  **If  a  sentence 
is  given  by  the  ordinary  or  other  ecclesiastical  judge,  it  is  to  be 
presumed  by  the  judges  of  the  common  law,  that  it  is  according  to 
the  ecclesiastical  law,  and  so  they  ought  to  allow  it"  And  that  was 
decided  also  in  Caudrej^s  ease^  5  Coke,  7.  So  that  when  we  read  this  Caudray'dcue. 
sentence  by  the  aid  of  the  principle  involved  in  that  case,  what  do 
we  find  ?  Why,  that  the  lawfiil  powers  of  the  archbishop  are  dis- 
tinctly and  unequivocally  recognized :  we  find  a  case  in  controversy ; 
we  find  that  evidence  has  been  received ;  and  that,  upon  it,  judgment 
has  been  given. 

I  will  next  refer  your  lordships  to  3  Salkeld,  p.  72,  tide  "  Bishm.*'  3  Salkeld  72. 
That  title  treats  of  the  creating  of  a  bishop;   and  it  says,  "The  nidSug  a 
manner  of  making  a  bishop,  as  well  in  case  of  translation,  as  new  bishop, 
creation,  is  thus:  when  the  see  is  vacant,  the  dean  and  chapter  certify 
it  to  the  king  in  chancery,  and  pray  the  king's  licence  to  elect  a 
bishop  :  thereupon  the  king  grants  his  CongS  d'SUre  such  a  person, 
naming  him ;  and  so  they  proceed  to  an  election ;  and  when  that  is 
done,  they  certify  to  the  king,  to  the  archbishop,  and  to  the  party 
selected ;  and  then  the  king  bv  his  letters  patents  gives  the  royal 
assent,  and  commands  the  archbishop  to  confirm  and  consecrate  him  ; 
whereupon  the  archbishop  examines  the  election,  and  the  party,  and 
then  confirms  the  election,  and  consecrates  him.**    This  is  distinctly 
recognizing  a  judicial  power  in  the  archbishop   to  examine  the 
election,  and  also  to  examine  parties. 

A^n  in  ChdolphitCa  Repertariumy  p.  26,  (a  work  of  authority  in  Oodolphin's 
treating  of  the  election  and  creation  of  bishops,  and  which  contains   lUptrtorium, 
a  very  succinct  and  able  summary)  it  is  said,  "  Then  the  proctor  de- 
sires that  all  opposers  may  again  be  thrice  publicly  called;  which  done, 
and  none  appearing  nor  opposing,  they  are  pronounced  contumacious, 

(j)  Supra,  p.  79.  Manchester,   and    amending    certain 

(k)  10  fi(  11  Vict.  c.  108 ;  ^*  An  Act      Acts  relatiu*;  to  the  Ecclesiastical  Com - 

for    establishing    the    Bishoprick    of     missioners  for  England.**    See  sect.  2. 
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and  a  decree  made  to  proceed  to  sentence,  by  a  schedule  read  and 
subscribed  by  the  vicar  general.**  Therefore  Godolphm^  who  is  a 
most  able  wnter,  distinctly  recognizes  the  power  of  the  archbishop  to 
act  judicially ;  because  he  says,  they  proceed  there  to  sentence,  and 
all  opposers  are  pronounced  contumacious  if  none  appear  or  oppose. 

Again,  my  loras,  in  GibsmCs  Codex^  p.  114,  treating  of  the  elec- 
tion and  creation  of  bishops,  it  is  stated,  **  Election  is  an  incomplete 
act,  which  may  be  vacated  many  ways;  as,  by  the  refusal  of  the 
person  elected  to  accept ;  by  the  refusal  of  th^  king  to  admit  and 
confirm  ;  and  by  proora  of  legal  incapacity  at  the  time  of  confirma- 
tion."— "  Legal  incapacity  at  the  time  of  confirmation." — It  has  been 
said,  my  lords,  that  considerable  mischief  would  arise,  by  holding 
that  the  archbishop  acts  judicially,  instead  of  ministerially.  But,  my 
lords,  there  is  no  principle  in  ecclesiastical  law  better  established  than 
this,  namely,  that  what  are  causes  of  deprivation  are  causes  of  refiisai. 
For  that  position,  I  would  mention  Specofs  case^  5  Coke^  58 ;  and 
WaUofii$  Cleraymans  Lawy  215.  Applying  that  principle  to  the 
election  of  a  bishop,  the  archbishop,  if  bis  duties  be  purely  ministerial, 
may  be  obliged  to-day  to  confirm,  invest,  and  consecrate  a  man  whom 
he  may  have  the  power  to-morrow  of  depriving.  Now,  that  appears  to 
me,  not  only  absurd,  but  in  direct  opposition  to  the  principle  I  have 
stated.  Suppose  a  man  to  be  guilty  of  heresy,  though  the  archbisho)> 
may  be  called  ui)on  to  invest  and  consecrate  him ;  on  the  morrow, 
I  say,  he  may  be  obliged  to  deprive  him  for  that  very  offence : 
l)ecause  the  archbishop  has  the  power  of  depriving  bishops,  by 
himself  without  any  other  court  or  assistance,  it  he  think  proper  to 
exercise  his  power.  The  Bishop  of  St  David^s  case^  1  Lord  Ray- 
mandf  541,  is  an  authority  for  that  position.  *'It  was  always 
admitted,"  says  Chief  Justice  Holt,  ^'that  the  archbishop  had 
metro|>ulitical  jurisdiction,  and  the  bishops  swear  canonical  obe- 
dience to  him  ;  and  where  there  is  a  visitatorial  power,  there  is  no 
reason  to  question  the  power  of  deprivation ;  for  the  same  superiority*, 
which  gives  him  power  to  pass  ecclesiastical  censures  upon  the 
bishops,  will  give  him  power  to  deprive,  it  being  only  a  different 
degree  of  offence.  This  appears  upon  the  statutes  26  Henry  8,  c.  1, 
and  1  Eliz.  c.  1." 

A  great  deal  has  been  said  about  the  Queen's  prerogative  being 
invaded;  but  the  true  constitutional  principle  is  this,  that  the  queen 
exercises  her  ecclesiastical  supremacy  in  her  ecclesiastical  courts,  by 
ecclesiastical  judges,  upon  principles  precisely  analogous  to  those 
upon  which  she  exercises  her  temporal  supremacy,  in  her  temporal 
courts,  by  her  temporal  judges. 

Now,  my  lords,  with  respect  to  the  writ  of  mandamus,  this  general 
principle  may  be  elicited  nrom  the  cases,  that  the  constant  aim  of  this 
court,  in  issuing  a  mandamus,  is  to  prevent  injustice ;  and  the  current 
of  authorities  establishes,  that  this  court  will  always  issue  a  writ  of 
mandamus  to  a  judge  of  an  inferior  court,  when  he  refuses  to  give 
judgment  in  a  case  over  which  he  has  cognizance.  My  lords,  a  van 
current  of  authorities  upon  that  point  maybe  cited;  Rexw,  The  Jus- 
tices of  Middlesex,  4  Bamewall  and  Alderson,  p.  298 ;  The  Queen  v.  77i€ 
Justices  oftlie  West  Riding  of  Vorhshire^  10  Adolphus  and  Ellis,  p.  687 ; 
The  Queen  v.  The  Justices  of  Carnarvonshire,  2  Queen's  Batch  Re- 
ports,  325;  Rex  v.  7'he  Justices  of  Kent,  14  East,  395;   The  Queen 
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V.  TTie  Magistrates  of  Gart^  I  Jebb  and  Symes,  388 ;    The  Queen  v.  Regina  v.  The 
The  Justices  of  Suffolk,  4  Jurist,  390 ;   The  Queen  ▼.  The  Justices  of  ^^^^/^ 
Denbighshire^  9  DowUng^s  Practice  Cases,  p.  509;  Bex  v.  Carter,   — ^^^^ll 
4  Term  Reports,  246 ;  and  Rex\.  The  Surrey  Justices,  2  Shower,  74.  Mr.  Siephens's 

Now,  my  lords,  I  submit,  from  the  sentence  I  have  read  to  your  ^''P""^"*' 
lordships,  that  when  the  court  were  assembled  in  Bow  Church,  they   Carnwonth.; 
were  there  for  the  purpose  of  performing  a  judicial  duty;  and,  being  Rex».  Justjcei 
there,  it  was  their  duty  to  hear  any  persons  who  presented  them-  ^^  Magiitrates* 
selves,  in  accordance  with  the  practice  of  ecclesiastical  courts.     But,  of  Gort;  Re^. 
my  lords,  what  are  the  facts  ot  the  case,  as  they  are  detailed  in  the  ^  i^^'^^^ 
affidavit  ?  The  court  is  opened ;  a  proclamation  is  made,  by  order  of  „"j^,>e8  of 
the  court,  that  all  persons  may  come  forward  and  appear,  who  have  Denbighsb  ; 
any  objections  agamst  the  confirmation  of  the  election  of  the  Bishop  ^^  ^-  Carter; 
of  Hereford,  and  that  they  shall  he  heard;    upon  which,  three  j,^ricit. ""^^^ 
beneficed  clergymen  of  the  established  church  attend  by  their  proctor  r|^^  prorml- 
and  their  counsel,  with  their  charges  reduced  into  wnting, — appear  ings  m  Bofi 
and  claim  to  be  heard ;   but,  upon  their  so  doing,  the  judge  oi  the  5%'i^l'  ^^^^ 
court  not  only  refused  to  hear  tnem,  but  even  refused  to  allow  their  ^"  '*^*  * 
appearance  to  be  entered ;  and,  after  that,  the  court  proceeded  to  the 
sentence,  which  I  have  read  to  your  lordships,  and  from  which,  I  again 
say,  upon  the  face  of  it,  it  appears  there  is  a  case  in  litigation,  that 
the  court  received  evidence  in  that  case,  and  that  it  afterwards  pro* 
ceeded  to  a  final  and  definitive  sentence. 

Now  I  respectfully  submit  to  your  lordships,  that  this  is  a  case  in 
which  there  has  been  an  absolute  denial  of  justice :  and  it  is  very  dis- 
tinguishable firom  the  cases  which  have  been  cited  on  the  opposite 
side,  in  this  respect ;  that,  in  those  cases,  or  in  some  of  them,  an 
appearance  was  allowed,  and  there  might  have  been  an  appeal;  but,  ^^  pomibilitv 
in  this  case,  no  appearance  was  allowed ;  and  how  could  an  appeal  of  appeal  in  tho 
be  made  ?  What  are  you  to  appeal  from  ?    You  cannot  appeal  m>m  P"**«°*  «"«• 
nothing:  because  we  were  not  allowed  even  to  enter  an  appearance ; 
we  were  no  parties ;  and  therefore  it  is  impossible  we  could  appeal. 
It  follows  then  that  we  can   have  no  remedy,  except  it  be  by 
application  to  this  court,  for  a  writ  of  mandamus. 

I  would  cite  to  your  lordships  one  or  two  cases,  in  which  the 

Erinciples  on  which  your  lordships  have  issued  writs  of  mandamus 
avc  been  embodied.  In  the  case  of  the  King  v.  The  Mayor  ofFawey,  ^^^  ^  Mayor 
which  is  reported  in  2  BarnewaU  and  Cresswell,  596,  Chief  Justice  of  Fowey. 
Best  says :  ^*  It  is  said,  that  we  have  not  the  power  to  grant  this  man- 
damus. If  this  application  had  been  made  a  century  ago,  it  would  not 
probably  have  been  granted;  for  at  that  time  a  mandamus  was  held  to 
lie  only  to  compel  the  performance  of  a  ministerial  duty.  But  modem 
cases  nave  gone  much  further;  and  a  mandamus  will  now  lie  for  the 
performance  of  any  public  duty."  Again,  m^  lords,  in  the  same  case, 
p.  598,  the  same  judge  says:  '^  rhe  true  principle  is,  that  this  preroga- 
tive writ  shall  be  granted  in  all  cases  where  the  justice  of  the  country 
requires  it  should  be  granted.  If  justice  does  not  require  it  to  be 
granted,  the  granting  of  it  would  be  an  abuse  of  the  power  vested  iu  the 
court.  But  if  we  see  that  justice  will  be  defeated  if  it  is  not  granted, 
we  are  not  to  be  fettered  in  the  exercise  of  our  authority,  by  beinff 
told  that  in  ancient  times  such  a  writ  would  not  have  been  granted. 
In  Bagg^s  case,  1 1  Cohe,  98,  it  was  resolved,  that  "to  this  Court  of  Bagg's  caie. 
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King's  Bench  belongs  authority  not  only  to  correct  erroiB  in  judicial 
proceedings,  but  other  errors  and  misdemeanors  extra-judicialy 
tending  to  a  breach  of  the  peace,  or  oppression  of  the  subjects,  or  to 
the  raising  of  Suction,  controTersy,  deb^e,  or  to  any  manner  of  mis- 
government;  so  that  ho  wrong  or  injury,  either  public  or  private, 
can  be  done,  but  that  it  shall  be  (here)  reformed  or  punished  by  due 
course  of  law.** 

My  lords,  there  is  only  one  other  case  with  which  I  will  trouble 
your  lordships  upon  this  head;  and  that  is  the  case  of  the  Kmg  v. 
Barker^  3  Burrow,  1267;  in  which  Lord  Mat^fieU  says:  ^A 
mandamus  is  a  prerogative  writ,  to  the  aid  of  which  the  subject  is 
entitled,  upon  a  proper  case  previously  shown,  to  the  satis&ctionof 
the  court  The  original  nature  of  the  writ,  and  the  end  for  wh  -  h 
it  was  framed,  direct  upon  what  occasions  it  shall  be  used.  It  was 
introduced  to  prevent  disorders  fix>m  a  fisiilure  of  justice  and  defect 
of  police.  Therefore  it  ought  to  be  used  upon  all  occasions  where 
the  law  has  established  no  specific  remedy,  and  where,  in  justice  and 
good  government,  there  ought  to  be  one.  Within  the  last  century,  it 
has  been  liberally  interpcwed  for  the  benefit  of  the  subject  and 
advancement  of  justice.  The  value  of  the  matter,  or  the  decree  of 
importance  to  the  public  police,  is  not  scrupulously  weighed.  If  there 
be  a  right,  and  no  other  specific  remedy,  this  should  not  be  denied."* 

This  writ,  my  lords,  has  been  granted  to  a  visitor  to  receive  and 
hear  an  appeal,  in  the  case  of  The  King  v.  7^  Bishop  of  LtHcoln, 
2  Term  neporU^  p.  338,  note;  **  where  a  mandamus  was  prayed  to 
the  bishop  as  visitor  of  Lincoln  College,  Oxford,  to  compel  him  to 
receive,  hear,  and  determine  an  appeal  of  Dr.  HalifieuE,  who  com- 
plained of  an  undue  election  to  the  office  of  rector  of  that  coU^^e, 
to  which  Mr.  Homer  had  been  admitted.  The  court  determined 
that  where,  by  the  statutes  of  a  college,  a  visitor  is  appointed,  who 
is  to  interpret  the  statutes,  and  an  appeal  is  lodged  with  him,  the 
court  will  compel  him  to  hear  the  parties,  and  form  some  judgment, 
though  they  will  not  oblige  him  to  go  into  the  merits;  for  it  is 
sufficient,  if  he  decide  that  the  appeal  came  too  late."  Now,  my 
lords,  our  complaint  is,  that,  in  this  case,  the  archbishop's  court  has 
formed  no  juogment,  because  the  parties  never  were  before  it;  it 
would  not  allow  the  parties  to  appear.  So,  the  same  principle  is 
recognized  in  the  case  of  The  King  v.  The  Bishop  of  Efy,  5  Term 
BeporU,  p.  477.  '*  When  a  visitor  refiises  to  receive  and  hear  an 
appeal,  this  court  will  compel  him  to  exercise  his  visitatorial  power : 
but  we  have  no  authority  to  compel  him  to  form  a  particular  judg- 
ment on  the  merits.** 

Mv  lords,  it  has  been  said,  that  this  court  will  never  issue  a 
mandamus,  if  a  party,  by  obeying  it,  will  incur  a  penal^.  Now,  in 
the  case  of  The  King  v.  JEveret,  cases  tempore  JSardudeie,  p.  261, 
Hardwicke,  Chief  Justice,  says:  *'As  to  the  penalty,  there  is 
nothing  in  it;  for  whenever  an  act  of  parliament  directs  something 
to  be  cbne,  the  court  will  enforce  the  doing  of  it  by  mandamus ;  so 
upon  the  act  of  parliament  to  oblige  mayors  of  corporations  to  attend 
at  the  assemblies,  we  always  grant  a  mandamus,  notwithstanding 
the  penalty**' 

My  lords,  there  is  another  principle  which  the  court,  from  the 
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earliest  period  to  the  present,  has  always  acted  upon,  in  cases  of  Reginav.  The 
nian<ianius ;  ctr.,  that  it  the  court  have  any  doubts  upon  the  facts  or   ^lJ^*urJ'^ 

the  law,  the  rule  nisi  is  to  be  made  absolute,  in  order  that  such  -^ 

doubts  may  be  determined,  upon  the  return.    In  the  case  of  Sir  Mr.  Stepbem'i 

Gilbert  Heatheote,  in  10  Modem  Reports,  48,  (which  was  that  of  a  ^^^l'^ 

writ  to  the  Lord  Mayor  of  London,  to  return  such  and  such  persons  ^*\'j,*"**  j^ 

by  name  to  the  Court  of  Aldermen,  as  the  persons  chosen  by  the  ^m  absolute. 

wardmote  of  Broad-street,  or  to  show  cause  why  they  would  not)  Reg.  p.  Sir  O. 

Pofwisy  Justice,  observed :  '<  Many  are  the  instances  where  this  court  Heaihcote. 

have  granted  mandamuses,  in  doubtful  cases;  as,  to  the  treasurer  of 

the  New  River  water  (1  Sid.  169),  to  fellow  of  a  coUeffe  (1  Lev.  23> 

All  cases  of  mandamuses  are  granted  htBsUante  curia  (2  Lev,  14); 

and  the  ground  they  went  upon  was  this,  that  it  would  be  better 

spoken  to  upon  the  return.     Now,  if  this  court  has  acted  thus,  in 

matters. of  an  inferior  nature,  afortiori,  will  it  do  so  in  a  case  of  this 

importance."    And  I  have  i!o  hesitation  in  asserting  that,  ever  since  ^ 

that  case,  where,  in  any  corporation,  railway,  or  other  case  whatever, 

any  one  or  two  of  your  loraships  have  had  a  doubt,  either  upon  the 

facts  or  the  law,  the  rule  nisi  nas  been  made  absolute,  in  order  to 

have  the  question  discussed  upon  the  return. 

It  has  also  been  asserted  that  the  Church  Discipline  Act(/)  is  ChnrchDitci- 
a  bar  to  this  mandamus.     The  Church  Discipline  Act  jdoes  not  V^^  ^^ 
apply. 

Lord  Dbnman.  We  need  not  hear  you  upon  that  This  pro- 
ceeding, at  all  events,  is  not  merely  by  way  of  punishment 

Mr.  Stephens.  Then,  I  submit  to  your  lordships,  we  have  shown, 
on  the  &ce  of  this  affidavit,  that  here  is  a  court  of  justice,  and  that 
we  have  been  denied  justice.  And,  upon  the  authority  of  the  cases 
I  have  cited,  I  submit  that  this  rule  ought  to  be  made  absolute 
although,  perhaps,  some  of  your  lordships  may  entertain  doubts,  in 
order  that  upon  the  return,,  the  question  may  be  ultimately  decided 
under  stat  6  &  7  Vict  c.  67  (m),  if  either  party  choose  to  pursue  it 
to  that  extent 

Bf r.  Peacock    My  lords,  it  is  not  my  intention  to  trouble  your  Mr.  PeMock's 
lordships  with  any  argument  upon  the  canon  law;  because  my  argoment 
learned  friend,  Mr.  Badeley,  is  much  better  acquainted  with  that 
branch  of  the  law  than  I  am;   and  therefore  I  snail  not  at  present 
enter  into  any  argument  upon  that  subject    But  I  will  assume,  for  the  Tho  n^^  of 
present  purpose,  that,  according  to  the  canon  law,  before  the  con-  ^^l^^'i^ 
firmation  of  a  bishop  took  place,  parties  were  at  liberty  to  come  in,  the  canon  law, 
and  oppose,  and  show  any  objection  they  might  have  to  the  confir-  ^^  abrogated 
mation.     And  the  question  is,  whether  that  law  has  been  altered  by  ^J[^'^J^  20 
the  statute  of  the  25th  of  Heniy  8th,  c  20,  and  whether  it  is  now 
compulsory  on  the  archbishop,  m  all  cases,  and  under  all  circum- 
stances, to  confirm  and  consecrate  a  bishop,  who  has  been  duly 
elected  by  the  dean  and  chapter. 

Now,  my  lords,  I  apprehend,  that  depends  upon  the  true  con-  Meaning  of 

thatitaL 

(Q  3  &  4  Yict.  c.  86 ;  ngEini,-p.  154,  sue  out  and  prosecate  Writs  of  Uttof 
n.  in  certain  cases  npon  the  prooswdtngs 

(ffi)  '*An  Act  to  enable  parties  to     on  Writs  of  Mandamus.'* 
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Regina  9.  The  struction  of  the  7lh  aecdoDy  which  says,  that  if  any  archbishop  or 
Archbiabop  of  bishop  "  shall  refuse,  and  do  not  confirm,  invest,  and  consecrate,  with 

^.V  ^^1    all  due  circumstance  as  is  aforesaid,  every  such  person  as  shall  be  so 

Mr.  PcAcock's  elected,  nominate,  or  presented,  and  to  them  signified  as  is  above 
■rgument.  mentioned,  within  twenty  days  next  after  the  king*s  letters  patents 
of  such  signification  or  presentation  shall  come  to  their  hands;  or 
else,  if  any  of  them,  or  any  other  person  or  persons,  admit,  maintain, 
allow,  obey,  do,  or  execute  any  censures,  excommunications,  inter- 
dictions, inhibitions,  or  any  other  process  or  act,  of  what  nature, 
name,  or  quality  soever  it  be,  to  the  contrary,  or  let  of  due  execution 
of  this  act ;  that  then  every  prior  or  particular  person  of  his  con- 
vent, and  every  dean  and  particular  person  ot  the  chapter,  and 
every  archbishop  and  bishop^  and  all  other  persons,  so  offendino:  and 
doing  contrary  to  this  act^  or  any  part  thereof,  and  their  aiders, 
counsellors,  and  abettors,  shall  run  in  the  dangers,  pains,  and 
^nalties  of  the  statute  of  the  provision  and  pr<Bmumrej  made  in  the 
ive  and  twentieth  year  of  the  reign  of  King  Edward  the  Third." 
Now,  my  lords,  does  that  mean,  if  they  shall  refuse  to  confirm  and 
consecrate  according  to  law  (that  is  to  say,  wilfully  and  corrupdy 
refuse),  or,  if  they  shall  refuse  to  confirm  and  consecrate,  where 
there  is  a  full  and  good  objection  to  the  confirmation  and  conse- 
cration? . 
Stat  25  Hen.  It  will  be  necessary  that  I  should  call  your  lordships'  attention  to 
*^'  ^*  the  previous  chapter,  19;  because  it  has  been  said  tnat,  the  canon 

law  having  been  introduced  into  this  country,  no  portion  of  it 
became  the  law  of  this  country,  where  it  interfered  with  the  common 
or  statute  law,  or  with  the  prerogative  of  the  crown.     And  I  under- 
stand it  to  be  argued  on  the  other  side,  that  if  the  canon  law,  which 
allowed  opposers  to  come  in,  were  introduced,  it  would  be  in  viola- 
tion of  tne  prerogative  of  the  crown.     But  your  lordships  will 
observe  that,  at  the  dme  when  that  statute  of  Heniy  8,  c  19,  was 
passed,  it  was  not  the  prerogative  of  the  crown  at  all  to  compel  the 
archbishop  to  confirm;  for  it  was  not  until  the  20th  chapter  was 
passed,  that  the  crown  had  the  power  to  command  the  archbishop 
to  confirm.     By  c  19,  s.  7,  it  is  enacted,  '^That  such   canons, 
constitutions,  ordinances,  and  synodals  provincial,  being  already 
made,  which  be  not  contrariant  or  repugnant  to  the  laws,  statutes, 
and  customs  of  this  realm,  nor  to  the  damage  or  hurt  of  the  king's 
prerogative  royal,  shall  now  stiU  be  used  and  executed  as  they  were 
afore  the  making  of  this  act,  till  such   time  as  they  be  viewed, 
searched,  or  otherwise  ordered  and  determined,  by  the  said  two  and 
thirty  persons,  or  the  more  part  of  them,  according  to  the  tenor, 
form,  and  eflfect  of  this  present  act"    Now,  my  lordls,  I  say,  that  if 
you  are  satisfied  that  the  canon  law  allowed  opposition  to  "be  made 
to  the  confirmation  of  a  bishop^  it  was  not,  at  tnis  time,  contrary  to 
the  prerogative   of  the  crown   that  the  archbishop  should  hear 
opposers.     Then  the  20th  chapter  was  passed ;  and  the  question  is, 
n^ether  that  statute  means  that  the  archbishop  should  confirm 
according  to  the  canon  law,  or  that  he  must  confirm  at  all  events. 
My  lords,   it  is  clear  that  whatever  the  law  is  as  to  confirma- 
tion, must  also,  I  apprehend,  be  the  law  as  to  consecration ;  because 
it  is  enacted  in  the  same  clause,  that  if  the  archbishop  shall  refuse 
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to  confirm  or  consecrate,  lie  shall  be  subject  to  the  penalties  o{  prcs-  Reginav.  The 
mumre.  And  can  that  statute  intend  to  compel  tne  archbishop  to  ^«^*>*>"W  of 
consecrate  a  bishop,  under  any  circumstances  whatever,  although  he  ^ 

may  know,  or  altnough  it  may  be  proved  to  him,  that  the  person  Mr.  Peacock*! 
so  presented  for  consecration  is  not  a  person  worthy  to  be  conse-  "^"*"** 
crated?  My  lords,  I  am  not  alluding  now  to  the  objection  in  this 
particular  case ;  because  I  apprehend,  whether  it  be  an  objection  or 
not,  is  a  question  for  the  decision  of  the  archbishop ;  and  the  only 
question  that  is  now  before  your  lordships  is  this : — ought  the  oppo- 
sers  to  be  heard?  and,  if  they  ought  to  be  heard,  will  a  mandamus 
go  to  the  archbishop  to  compel  him  to  hear  them  ;  he  having  refused 
to  he^r  them,  not  deciding  upon  the  canon  law,  but  upon  a  mis- 
construction, as  I  apprehend,  of  the  statute  of  Henry  8  ? 

My  lords,  the  case  has  been  supposed  of  a  person  being  elected  C«s«  supposed, 
and  presented  to  an  archbishop  to  be  consecrated,  who  is  not  of  the  ^nted'for'^'^' 


con- 


age  of  thirty  years.     My  learned  friend  on  the  other  side  rather  firmation  under 
assumed  that  the  signification  of  that  election,  and  the  mandate  of  canonical  age. 
the  queen  to  the  archbishop,  would  be  tantamount  to  a  dispensation 
by  the  Pope  of  anything  that  was  requisite ;  and  my  learned  friend 
contended,  that  every  power  which  nad  been  vested  in  the  Pope  The  crown's 
was  transferred  to  the  kings  of  this  country,  and  that,  under  tne  JSMnoUinply 
head  of  supremacy,  the  king  of  this  country  had  the  same  powers  as  powers  of  dis- 
the  Pope  (m).     Now,  I  apprehend,  it  is  perfecdy  clear  that  the  king  pensation 
has  not  the  same  power  as  the  Pope.     lie  is  the  head  of  the  church :  J^Jh™hMefoiv 
no  person  is  over  him.   But  he  has  not  the  same  power  as  the  Pope :  merly  possessed 
the  king  cannot  consecrate  a  bishop,  nor  ordain  a  priest.  by  the  Pope. 

Mr.  Justice  Erle.     The  same  power  to  dispense. 

Mr.  Peacock,  I  apprehend  that  the  king  could  not  dispense  with 
the  age  of  a  bishop ;  it  beinff  enacted,  that  a  bishop  shall  be  of  the 
affe  of  thirty.  It  is  remarkable,  that  the  direction  as  to  the  age  of  a 
bishop  follows  the  age  of  a  deacon,  which  is  stated  to  be  twenty-three, 
"  unless  he  have  a  mculty,"  that  is,  a  dispensation.  But  the  bishop 
must  be  thirty,  the  woras  *'  unless  he  have  a  faculty"  being  left  out 
in  his  case. 

Mr.  Justice  Coleridge.  The  question  is,  could  the  king  dispense 
with  the  canon  law?  Both  the  statutes  indirectly,  you  know,  settle 
the  age'  of  a  bishop,  that  is,  taking  the  Common  rrayer  as  part  of 
the  common  law.  The  statutes  of  Edward  6,  and  the  other 
statutes  (n),  are  subsequent  to  the  statute  of  Henrv  8.  Was  there 
any  act  of  parliament  of  Henry  8  that  fixed  the  bishop's  age  ? 

Mr.  Peacock,  No,  mv  lord.  It  being  settled  that  no  dispensation 
would  allow  a  person  to  be  elected,  confirmed,  and  consecrated,  under 
the  age  of  thir^,  the  question  would  be,  whether  the  archbishop 
would  be  bouna  to  confirm  a  bishop,  if  he  discovered  that  the 
person  was  not  of  the  age  required  by  the  canon  law.  I  understand, 
it  was  put,  that  the  mandate  of  the  queen  was  tantamount  to  a  dis- 
pensation ;  but,  I  apprehend,  the  crown  could  not  dispense,  in  the 
case  of  a  bishop.     In  the  preface  to  "  The  Form  and  Manner  of 

(m)  Supra,  p.  170.  6,  c.  1  ;  8  Eliz.  c.  1  ;  and  13  &  14  Car. 

(ft)  3  &  4  £dw.  6,  c.  10;  5  &  6  £dw.      2,  c.  4. 


322 


CASK  OF  DR.   HAMPDEN 


Rei^oav.  The 

Arcbbuhop  of 

Cantorbnrj. 

Mr  Peacock*! 
•rgumeot. 


Case  luppoBed, 
of  the  person 
named  by  the 
crown  being 
guilty  of  a 
crime. 


making  J  ordaimng^  and  comecrating  Biihops,  PriegUy  and  Deacons^ 
it  is  stated  that  *^  noDe  shall  be  admitted  a  Deacon,  except  he  be 
twenty-three  years  of  age,  unless  he  have  a  iaculty.  And  every 
man  who  is  to  be  admitted  a  Priest,  shall  be  fiill  four  and  twenty 
years  old.  And  every  man  which  is  to  be  ordained  or  consecrated 
Bishop,  shall  be  full  tnirty  years  of  age."  The  case  of  the  deacon  is 
the  only  case  in  which  faculty  is  mentioned.  Having  mentioned 
a  faculty  with  reference  to  a  deacon,  I  apprehend  the  true  construction 
of  this  enactment  is,  that  no  &culty  would  entitle  a  person  to  be 
admitted  a  priest,  or  consecrated  a  bishop,  under  the  prescribed  aee. 

Mr.  Justice  CoLEBn>OK.  That'faculty  of  dispensation  is  not  in 
the  crown. 

Mr.  Peacock,  No :  in  the  archbishop.  A  faculty  or  dispen- 
sation is  allowed  for  persons  of  extraordinary  knowledge  or  abilities, 
enabling  them  to  be  ordained  deacons  at  an  earlier  period  than  the 
Book  of  Common  Prayer  specifies.  This  faculty  may  be  obtained 
from  the  Archbishop  of  Canterbury.  Now,  my  lords,  I  will  suppose 
that  after  a  person  shall  have  been  elected  a  bishop,  it  shoulo  be 
discovered  tnat  he  is  not  of  the  age  of  thirty  years ;  would  the 
archbbhop,  knowing  that,  be  bound  to  confirm  and  consecrate 
him  a  bishop?  Again,  my  lords,  suppose  that  letters  missiTe 
should  be  sent  by  the  crown  to  the  dean  and  chapter;  and,  after  the 
election  by  the  dean  and  chapter,  the  person  so  elected  should  be 
found  guilty  of  some  crime,  of  a  crime  for  which,  beyond  all  doubt, 
the  archbishop  would  have  the  power  to  deprive  him ;  is  it  to  be 
said  that  the  archbishop,  knowing  of  that  crime,  or  having  the 
conviction  of  that  individual,  before  a  court  of  competent  jurisdiction, 
produced  before  him  (I  will  suppose  the  crime  of  perjury,  or  any 
other  crimed — is  it  to  be  said  that  the  archbishop  would  be  bound  to 
consecrate  him,  although  he  should  know  from  the  conviction  that 
the  party  has  been  guilty  of  the  crime,  or  although  he  should  have 
seen  him,  in  his  own  presence,  commit  it?  In  the  consecration 
of  bishops,  one  question  is,  **WiIl  vou  be  faithful  in  ordaining, 
sending,  or  laying  hands  upon  others  r  The  archbishop  must  have 
promised  to  be  faithful  in  laying  hands  upon  others;  and  having 
made  that  promise,  is  he  to  lay  hands  (wnich  he  must  do  in  the 
consecration  of  a  bishop)  upon  a  person,  whom  he  shall  actually 
have  seen  commit  a  crime,  or  known  to  have  committed  a  crime,  by 
a  conviction  being  produced  before  him,  or  else  be  subject  to  the 
penalties  oi  prcsmuniref  I  say,  it  is  not  consistent  with  reason,  so 
to  construe  the  statute;  and  that  the  real  meaninc:  of  it  is,  that 
the  archbishop  shall  consecrate  the  person  presented,  if  there  is  no 
valid  objection  to  his  consecration. 

My  learned  fnend,  Dr.  Baj/fordj  has  said,  that  there  is  a  profound 
darkness  as  to  \^hat  was  the  canon  law  upon  this  subject  (o).  I  say 
the  more  profound  the  darkness,  the  more  necessaiy  it  is  for  us  to 
obtain  as  much  light  upon  the  subject  as  we  can.  And  that  which 
throws  light  upon  the  subject,  is  the  practice,  which  has  been 
followed  from  the  time  of  Elizabeth  to  the  present  time,  by  which 


(o)  Svproy  pp.  2d2*-234. 
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opposers  have  been  cited  to  come  in,  and  show  to  the  archbishop  Regina  v.  The 
objections  why  the  party  should  not  be  confirmed.     My  lords,   '^^'^'^J^^ 

suppose  an  opposer  to  come  and  say,  I  produce  the  judgment  of  a _ 

court  of  criminal  jurisdiction,  in  which  this  gentleman  has  been  Mr.  Peacock'i 
convicted  of  felony ;  is  the  archbishop  bound  to  hear  him,  or  is  he  *'«**"•"*• 
not?    I  should  say,  he  ought  to  be  bound  to  hear  him.     And  if 
the  archbishop  decides  that,  according  to  the  construction  of  the 
statute,  he  is  precluded  fix>m  doing  so,  your  lordships  would  see  that 
he  has  come  to  an  erroneous  conclusion,  not  upon  the  canon  law, 
(for  that  would  prevent  his  confirming  such  a  person,)  but  upon  the 
act  of  parliament,  by  deciding  that  the  act  is  imperative  upon  him, 
and  that  he  is  bound  to  confirm  at  all  events.     Now  that  is  what 
has  taken  place  in  the  present  case ;  it  having  been  decided  (not 
upon  the  canon  law)  that  no  objection  to  the  confirmation  of  a  bishop 
is  to  be  listened  to;  but  the  reason  advanced  is,  ^'I  am  precluded 
by  the  statute :  I  have  no  right  to  allow  you  to  appear  and  show  me 
any  objection  you  may  have  to  the  confirmation  of  this  gentleman.'' 
It  is  sworn  distinctly  in  the  affidavit  by  the  proctor,  tnat  he  ap-  AfiSdavie. 
peared,  "  that  he  had  objections  in  writing  then  in  his  possession, 
and  that  whilst  this  deponent  was  in  the  act  of  presenting  such 
objections,  which  were  m  the  form  of  a  libel  or  plea,  and  were 
duly  signed  by  advocates,  as  is  usual  in  such  cases,  the  said  Vicar 
General  said  to  this  deponent,  '  We  are  acting  under  a  mandate 
fi*om  the  crown,  issued  pursuant  to  the  provisions  of  the  statute  of 
the  25  Hen.  8,  c.  20.    And  we  conceive  ourselves  bound  to  confirm, 
without  sufiering  any  opposition,'  or  words  to  that  eflPect     And  this 
deponent  then  said,  in  answer  to  the  said  inquiry  of  the  said  Vicar 
General,  '  Right  Worshipful,  I  bring  in  a  libel,'  or  words  to  that 
effect"     And  then  he  says,   that  "  Dr.  Lushington,  one  of  the 
assessors  of  the  said  Vicar  General,  said  to  this  deponent,  '  No,  you 
will  not :  you  are  not  permitted  to  appear;  and,  Mr.  Townsend,  you 
know  peifectly  well,  as  an  ecclesiastical  practitioner,  that  you  are 
not  able  to  bnng  in'a  libel  until  you  are  permitted  to  appear.' "     So 
that  the  parties  are  precluded  from  appearing.     And  again,  it  is 
stated  that,  after  citing  these  parties,  and  having  decided  that  they 
were  contumacious  for  not  coming  in  and  opposing,  (when  the  court 
had  refused  to  allow  them  to  appear  or  oppose),  they  were  cited  a 
second  time,  and  a  second  time  decided  to  be  contumacious,  because 
they  would  not  come  in   and  appear.     And  then  the  definitive 
sentence  was  pronounced ;  and  it  is  stated  in  the  affidavit,  that  it  was 
**  decided  that  they  could  not  hear  any  objections  to  the  confirma- 
tion of  the  said  election,  and  that  they  were  precluded,  by  the  said 
statute,  fix)m  allowing  any  such  objections  to  be  entertained ;  the 
said  Vicar  General  delivering  his  judgment  to  the  effect  following, 
that  is  to  say,  he  was  of  opinion  that  the  court  was  bound  to  proceed 
to  the  confirmation  of  the  election  of  Dr.  Hampden  to  the  bishoprick 
of  Hereford,  under  the  provisions  of  the  statute  of  the  25th  year  of 
King  Henry  the  Eighth,  which  clearly  extended  to  the  present  case, 
and  by  which,  if  he  should  commit  or  suffer  any  let  or  nindrance  to 
such  confirmation,  he  should  become  liable  to  the  penalties  of  prcs" 
munire;  that  the  act  itself  prescribed  no  mode  of  proceeding  in  the 
performance  of  the  duty  enjoined,  nor  referred  to  any;  and  that  the 

Y  2 
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conit  was  bound  bj  the  statute  law  of  the  realm,  which  afiorded  it 
DO  alternative,  but  that  of  confirming  the  election,  which  was 
certified  to  have  been  made  by  the  dean  and  chapter  of  Hereford, 
or  subject  themselves  to  the  penalties  of  prmmumr/'{p).  It  was 
deddedy  not  upon  the  ground  that  the  objection  made  was  such  as 
would  not  warrant  them  in  refusing  to  confirm,  but  that  the  statute 
precluded  them  fi^m  allowing  any  one  to  come  in  and  be  beard, 
and  precluded  them  firom  entertaining  any  opposition  or  refusing  to 
confirm  upon  any  ground  whatever. 

Now,  my  lords,  I  apprehend  that  the  words  of  the  statute  of 
Henry  8,  which  say  that  the  archbishop  is  to  be  subject  to  ftammdre 
if  he  refuse  to  consecrate,  must  mean,  if  there  be  no  legal  or  valid 
objection.  The  archbishop,  in  the  course  of  consecration,  is  required 
to  ask  certain  questions,  which,  by  the  form  of  consecration,  the 
person  to  be  consecrated  is  to  answer  in  a  particular  way :  suppose, 
when  he  came  to  the  question,  **  Are  you  persuaded  that  the  Holy 
Scriptures  contain  sufficiently  all  doctrine  required  of  necessity  for 
eternal  salvation  through  fiiith  in  Jesus  Christ  T*  the  person  proposed 
to  be  consecrated  were  to  say, ''  I  am  not  f  and  the  archbisnop  were 
to  refiise  to  consecrate  him ;  is  the  archbishop  subject  to  prtBrnunire  f 
or  would  he  not  refer,  for  his  justification,  to  the  ftct,  that  when  he 
was  proceeding  to  consecrate,  upon  asking  certain  questions  of  the 
person  proposed  to  be  consecrated,  that  person  told  nim,  he  had  no 
faith  in  the  Scriptures?  Suppose  such  a  case  as  that,  would  there 
be  no  answer  to  dipramuniref 

Again,  if  there  would  be  an  answer  to  a  prmmunire  for  not  conse- 
crating in  such  a  case,  suppose  the  bishop  actually  came  before  the 
archbishop,  at  the  time  of  confbrmatum^  and  were  to  state  publicly,  ^  I 
do  not  believe  the  Scriptures,"  would  the  archbishop  be  bound  to 
confirm  him,  or  be  subject  to  apriBmumref  I  apprehend  not;  and 
that  there  is  good  reason  for  the  practice,  which  has  prevailed,  of 
calling  on  opposers  who  may  know  something  against  tne  character 
of  the  person  elected,  and  for  allowing  them  to  \ie  heard.  My  only 
ground  of  aigument  at  present  is  this,  that  these  opposers  have  a 
right  to  be  heard,  and  that  they  were  refiised  a  hearing  upon  a  mis- 
apprehension of  the  statute. 

Mr.  Justice  CoLsamoE.  Have  you  made  searches  for  any  entries 
ofprismumre  f 

Mr.  PeaeocL  I  have  found  one  or  two.  In  Baeon^s  Abridgment,  there 
is  this  passage:    ''And  by  28  Hen.  8,  c.  16,  (by  which  all  bolls, 

briefe,  &C.,  heretofore  obtained  firom  Rome  are  made  void  (q) 

whoever  shall  use,  allege,  or  plead  the  same  in  any  court,  unless  they 


(p)  Svproj  pp.  87,  88. 

(q)  Sect.  2  enacts, ''  that  all  bulls, 
breves,  facidties,  and  dispensations,  of 
what  names,  natures,  or  qualities  so- 
ever they  be  of,  heretofore  had  or 
obtained  of  the  Bishop  of  Rome,  or 
any  of  his  predecessors,  or  hy  the 
authority  of  the  see  of  Rome,  hy  or  to 
any  subjects,  resiants,  or  bodies  politic 
or  corporate,  of  or  in  this  realm,  or  of 
or  in  any  other  the  king*8  dominions. 


shall  fix>m  henceforth  be  dearly  void 
and  of  no  vidue,  force,  strengtn,  nor 
virtue;  and  shall  never  her^der  be 
used,  admitted,  allowed,  pleaded,  or 
alleged,  in  any  places  or  courts  of 
this  realm,  or  of  any  other  the^  kind's 
dominions,  upon  the  pains  contained  m 
the  Statute  of  Provision  and  Pntmn' 
litre,  made  in  the  sixteenth  year  of  the 
reign  of  King  Richard  the  Second." 
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are  confirmed  by  that  statute^  or  afterwards  by  the  king,  shall  incur  Regina  v.  The 
the  like  penalty.'*    That  is,  if  they  shall  ever  plead  a  bull  which  has   ^^JIJ^P  ^^ 
not  been  confirmed  by  the  statute.    There  is  a  note :   **  Yet  it  hath       *°  ^  ^^' 
been  holden  that  the  alleging  an  ancient  bull  in  order  to  induce  Mr.  Peacock's 
another  principal  matter  whereon  to  ground  a  title,  without  claiming  '"'S'l^eD^ 
anything  from  the  bull  itself  is  not  within  this  statute."    There  the 
words  are  general     If  you  allege  any  bull,  you  shall  be  subject  to 
prasmunire  ;   yet  alleging  a  bull,  by  way  of  inducement  to  another 
title,  does  not  subject  you  toprtBtnumre, 

Mr.  Justice  Patteson.     Where  are  you  citing  from  ? 

Mr.  Peacock,  I  was  reading  from  Bac<nC»  Abridgment^  title, 
PrtBmunbre^  letter  A.  The  passage  I  last  read  is  in  the  margm.  And 
I  use  it,  to  show  that,  though  the  words  of  the  statute  are  general, 
still  a  reasonable  construction  is  put  upon  those  words,  and  that  they 
are  not  carried  out  to  the  very  letter. 

The  Attorney  General.  Your  lordships  asked  for  precedents. 
Your  lordships  are  aware  that  the  same  words  are  introduced  into 
the  Bubble  Act  of  George  1  (r).  In  cases  £dling  under  that  act,  the  Bubble  Act. 
indictment  was  in  the  ordinary  form  for  enforcing  the  Bubble  Act ; 
and  the  punishment  as  in  the  case  ofaprtsmunire  likewise  attached. 
There  is  the  case  of  7^  KinffY.  Cau)ood{s)  upon  that.  CawwJd. 

,  Mr.  Justice  CoLsamoE.     By  the  first  statute  of  pr(Bmunire{t\  the  Sut  16  Ric. 
proceedings  were  in  the  court  of  the  king  in  council,  not  in  the  king's  2>  c.  5. 
bench.     You  may  see  them  in  BacorCa  Abridgment^  and  in  the  Year 
Books ;  but  I  do  not  know  what  the  entries  were. 

The  Attomeu  General,    There  is  one  writ  in  the   old  Natura  F.  N.  B. 
Bremum.       ^ 

The  SoKcitar  General,  There  is  Lalor^s  case  in  the  State  Trials  (u).  Lalor'i  case. 
There,  I  think,  the  proceedings  are  set  out    It  comes  from  Dauie$*$ 
Reports, 

Mr.  Peacock,  It  appears  that,  upon  proemunire,  there  is  an  indict- 
ment; and  then  the  party  pleads  to  the  indictment 

Mr.  Justice  Colebidob.  The  plea  of  *^  not  guilty"  would  let  in 
the  ffeneral  defence,  of  course. 

Mr.  'Peacock,  *'Not  guilty''  lets  in  the  whole  of  the  defence.  Coin.I>ifr. 
There  is  a  case  in  Dyer,  363  a,  referred  to  in  Comyns's  Digest,  title  ^^°"-  ^*^'' 
Prmmunire,  C,  where  it  was  held  that  an  indictment  upon  orcemvmre 
was  bad  for  not  following  the  words  of  the  statute,  it  was  an 
indictment  upon  prtemunire  under  the  statute  of  1  Elizabeth,  c.  1. 
The  indictment  omitted  the  precise  words,  and  merely  said,  *'  con- 
trary to  the  form  of  the  statute  f  and  it  was  held  that  the  indictment 
was  bad,  and  not  cured  by  the  allegation,  '^  contrary  to  the  form  of 
the  statute."    I  merely  use  that,  to  snow,  that  upon  Apreemunire  the 

(r)  6  Greo.  1,  c.  18.    The  19th  sect,  dunedand  provided  by  the  Statute  of 

enacts,    that    all    the    undertakings  ProTision  and  PrtBrnuniref  made  in  the 

therein  referred  to  shall  be  deem^  sixteenth  year  of  the  reign  of  King 

public  nuisances;   and  all  offenders  Richard  the  Secoqd.** 

therein  shall   be  liable  to  penalties  («)  2  Lord  Raym.  1361. 

accordingly  ;    ^  and    moreover  shall  (0  16  Ric.  2,  c.  5. 

incur  and  sustiun  any  further  pains,  (u)  Vol.  2,  p.  533,  Svo.  ed. 
penalties,  and  forfeitures,  as  were  or- 
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coarse  seems  to  be,  to  proceed  by  indictment  in  the  ordinary  way, 
alleging  the  offence  to  bring  it  within  the  statute. 

I  apprehend,  therefore,  that  upon  an  indictment  against  the 
archbisnop  for  refusing  to  consecrate,  it  must  be  shown  that  he 
refused  to  consecrate  without  some  biwiul  excuse.  And  then  the 
archbishop  might  show,  in  answer  to  such  an  indictment,  that  when 
he  came  to  consecrate,  he  asked  the  person  presented  to  him  for 
consecration,  whether  he  believed  the  Holy  Scriptures,  and  that  such 
person  had  given  him  the  answer  that  he  did  not  That,  I  appre- 
nend,  would  be  an  answer  to  a  pramunbre^  by  showing  that  tbe 
archbishop  was  acting  lawfully,  in  refusing  to  consecrate. 
.  It  may  be  said  that  particular  answers  are  given  in  the  form  of  the 
consecration.  But  that  form  did  not  exist  at  the  time  when  the 
statute  of  Henry  8  was  passed.  Therefore  the  archbishop  mast 
then  have  been  allowed,  I  apprehend,  to  ask  such  questions  as, 
according  to  the  canon  law,  he  ought  to  ask.  And  if  he  had  known 
or  seen  the  party  commit  any  offence,  he  would  have  been  justified 
in  refusing  to  consecrate  him ;  and,  if  justified  in  refusing  to  conse- 
crate, he  would  also  be  justified  in  refusing  to  confirm. 

In  the  case  of  Fletcher  v.  Calthrop,  in  6  Queen^s  Bench  Reports, 
p.  880,  it  was  held,  that  even  upon  a  summary  conviction,  it  is  not 
sufiicient  to  follow  the  ^ords  of  the  statute,  unless  the  words  of  the 
statute  necessarily  create  the  offence.  ''Stat  9  Geo.  4,  c  69,  s.  1, 
gives  a  summary  conviction,  if  any  person  shoU  by  mght  UTdawfuOy 
enter  or  be  in  any  land,  whether  open  or  enchsedy  with  any  gun,  ^Cyfar 
the  purpose  of  taking  or  destroying  game.  A  conviction  set  forth  that 
C.  did,  by  night,  unlaufuUy  enter  certain  enclosed  land,  with  a  net  for 
the  purpose  of  taking  gamcy  to  wit,  partridges  and  pheasants^  contrary 
to  the  form,  Sfc,  HcUl  bad,  for  not  stating  the  intent  to  be  to  take 
ffaipe  there."  Now  the  statute  did  not  say,  mat  the  offence  was  being 
there  ''  with  the  intent  to  take  game  there/*  but,  if  he  was  there 
with  the  intention  of  destroying  game;  yet  the  court,  upon  tbe 
construction  of  that  statute,  said,  it  must  be  ''with  the  intent  to  take 
game  there;"  and  though  the  words  of  the  statute  were  followed,  in 
stating  he  was  there  for  the  purpose  of  destroying  game,  the  indict- 
ment did  not  say  he  was  there  for  the  purpose  of  destroying  game 
there ;  and  it  was  held  bad.  And  that  was  by  introducing  into  the 
statute  a  reasonable  construction  which  was  not  in  the  very  words  of 
the  statute.  In  delivering  judgment  in  that  case,  the  case  of  The 
King  v.  Corden,  in  4  Burrow,  p.  2279,  is  referred  to :  and  Lord 
Denman,  in  delivering  judgment,  says,  that  case  "  is  a  distinct  and 
pointed  authority  for  tbe  proposition  that  the  words  of  the  act  are  not 
universally  all  tnat  must  appear  on  a  convictiotL  There  the  charge 
was  for  fishing  in  a  pond.  It  was  held  naught,  for  want  of  negation 
of  tbe  owner's  consent  The  same  argument  which  is  here  resorted 
to  would  have  supplied  that  defect,  and  was  pressed  on  the  court; 
who  said,  however,  '  The  offence  intended  in  this  conviction  is  fishing 
in  the  fishery  of  Mr.  Hayne,  being  private  property.  But  all  this 
might  be  done,  for  aught  that  appears  upon  tnis  conviction,  with  tbe 
consent  of  the  owner.  The  fact  ought  to  appear,  so  that  the  court 
may  be  able  to  judge  whether  the  conviction  be  agreeable  to  law. 
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If  the  owner  had  been  the  complainer,  that  would  have  shown  his  Regina  v.  Tin 

dissent:  but  this  conviction  is  upon  the  complaint  of  Martha  Buxton  ;    ^^^nJ^^J^ur  °^ 

and  it  does  not  appear  that  the  defendant  has  been  guilty  of  fishing 

in  any  water  being  private  property,  without  the  consent  of  the  Mr.  Peacock's 

owner.' "    There,  it  was  necessary,  to  make  it  part  of  the  offence,  that  *'*£""*°** 

the  conviction  should  show  that  the  act  was  done  without  the  consent 

of  the  owner.     It  is  not  every  thing  that  falls  within  the  words  of  a 

statute  that  necessarily  amounts  to  an  offence.    There  is  a  reasonable 

construction  to  be  put  upon  the  words  of  a  statute;  and,  in  drawing 

an  indictment,  or  a  conviction  upon  a  statute,  it  is  not  sufficient  to 

use  the  very  words  of  the  statute :  it  is  not  sufficient  to  say  the 

offence  was  committed  against  the  form  of  the  statute;  but  you  must 

show  that  the  offence  came  within  the  meaning  of  the  statute,  in  the 

way  in  which  the  court,  putting  a  reasonable  construction  upon  the 

words,  would  interpret  the  statute.     I  say  then,  that,  putting  a  Mode  of  con- 

reasonable  interpretation  upon   the  statute  of  Henry  8,  the  real  strumg  the 

meaning  of  that  statute  is,  if  the  archbishop  shall  refuse  to  confirm,  ^^^25  (ien/° 

or  refuse  to  consecrate,  without  some  lawful  or  valid  excuse.  8,  c.  20. 

It  appears  by  that  statute,  that  consecration  is  required,  even  Indication  of 
thouirh  the  dean  and  chapter  refuse  to  elect.     If  the  archbishop  shall  intention  in  the 

c        4,  a  r        -.  -      *i.         •  ."^        ^      act  to  allow  the 

refuse  to  confirm,  or  refuse  to  consecrate,  there  is  no  power  given  to  archbishop 
the  crown  of  doing  an  act  which  would  be  tantamount  to  confirmation  some  judgment 
or  consecration.     If  the  dean  and  chapter  refuse  to  elect,  when  the  respecting  the 
crown  orders  them,  if  they  do  not  elect  within  a  given  time,  the  pe«on.^ 
crown  may  nominate ;  and  the  crown*s  nomination  is  tnen  tantamount 
to  election.     But  if  the  archbishop,  having  confirmed,  refuses  to 
consecrate,  there  is  no  power  given  to  the  crown  to  do  any  act  which 
is  tantamount  to  confirmation  or  consecration.     Which  shows  that 
the  acts  of  confirmation  and  consecration  are  acts  in  which  the 
archbishop  is  to  exercise  some  judgment  and  control,  with  respect  to 
the   person  who  is  presented  to  him  either  for  confirmation  or 
consecration. 

My  lords,  the  commission,  in  this  case,  has  been  alluded  to;  and  Form  of  the 
I  find  that  it  is  not  to  confirm  at  all  events,  but,  as  far  as  I  caught  the  commission 
words  of  it — perhapMS  the  Attorney  General  will  allow  me  to  read  the  "op-'^^^^rm 
words  of  the  commission — it  is  not  a  commission  to  confirm  at  all  at  all  eyents. 
events,  but  it  is  in  this  form:  ''We  are  commanded  (among  other 
things)  to  confirm  the  election  of  the  person  of  the  Reverend  Renn 
DicKson  Hampden,  D.  D.,  to  be  bishop  and  pastor  of  the  Cathedral 
Church  of  Hereford,  within  our  province  of  Canterbury:    We, 
therefore,  being  desirous,  with  that  duty  that  becomes  us,  to  fulfil 
a,pd  obey  her  Majesty's  commands,  do,  by  these  presents,  give  and 

S;rant  oiur  commission  to  you," — and  so  on, — "any  or  either  of  yon, 
uU  power  and  authority  for  us,  and  in  our  stead,  to  approve  and 
confirm  the  election  of  tne  person  of  the  said  Renn  Dickson  Hamp- 
den, made  and  solemnized,  and  the  election  itself,  and  the  person  so 
elected,  according  to  the  direction  of  the  laws  and  statutes  of  this 
realm  of  England,  and  according  to  the  tenor,  form,  and  effect  of  her 
Majesty's  said  mandate  made  and  directed  to  us  in  this  behalf,  as 
aforesaid,  so  far  as  it  shall  appear  to  you,  any  or  either  of  you,  that 
the  said  election  was  and  is  nghtfuUy  and  lawfiilly  made,  to  approve 
and  allow  of,  and  rightfully  and  lawfully  to  supply  all  defects  (if  any 
shall  have  happened),  and  all  and  singular  other  thing  and  things, 
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^gina  V.  The  act  and  acts,  which  in  this  behalf  shall  be  necesBary  or  in  anywise 
t^^burr^  requisite  to  do,  exercise^  and  perform"  (p).     Therefore  it  does  not 

'-   command  him  at  all  events  to  confirm. 

^  ^**r^^**       Some  allusion  has  been  made  to  the  Church  Discipline  Act(tp); 
mrgumeo  — ^  ^^^^  j  apprehend,  it  cannot  at  all  aflect  the  case ;  because  this  matter 
Cfaardb  Ducu    ^^gg  uq|  brought  forward  by  way  of  punishment 
foi^licmble.  ^7  lords,  there  are  several  cases  which  have  been  cited  to  your 

No  ponibilitT  lordsbips,  to  show  that  a  mandamus  is  not  a  proper  remedy,  but 
of  appefti,iiitiie  that  the  proper  remedy  in  this  case  is  by  appeal.  Now,  I  appretietid, 
preMnt  cue.  ^  ]^  impossiole  to  appeal  in  this  case ;  because  a  party  cannot  appeal, 
until  be  has  been  allowed  to  appear.  In  this  case,  the  refusal  is  not 
a  decision  upon  a  matter  which  is  produced  against  Dr.  Hampden ; 
but  the  decision  is  this, — **  You  are  not  entitled  to  appear  at  all: 
You  are  not  entitled  to  come  in  and  oppose ;  and,  wnateyer  your 
objection  may  be,  whatever  you  may  propose  against  him,  we  will  not 
allow  you  to  be  beard  at  all.**  Can  a  party  appeal  against  that?  It  is 
not  a  decision  upon  the  case.  It  is  not  a  decision,  that  what  yon  have 
brought  against  Dr.  Hampden  is  not  a  proper  ground  for  our  refusal 
to  confirm  him.  But  it  is, — **  We  will  not  allow  you  to  appear  at  all." 
Therefore,  there  are  no  parties  to  appeal  to  any  other  court.  Sup- 
pose they  had  been  allowed  to  appear,  and  a  decision  had  taken 
place  upon  the  merits,  and  the  archbishop  bad  decided, — **  What  you 
propose  in  this  case,  is  not  a  sufficient  ground  for  our  refusal  to  coo- 
firm  ;  then  possibly  there  might  have  been  an  appeal  to  the  privy 
council,  which  is  now  substituted  for  the  court  of  delegates  (x) ; 
because  the  Queen,  I  apprehend,  upon  any  decision  of  an  ecclesias- 
tical court,  might,  by  virtue  of  her  prerogative,  have  granted  a 
commission  of  delegacy,  and  subsequently,  if  necessary,  a  commisaon 
of  review.  But  the  case  is  this,  not  that  you  have  heandand  decided 
erroneously,  but  that  you  refused  to  hear. 
The  iMTscnt  My  lords,  many,  indeed  I  believe,  most  of  those  cases,  are  cases 

^^uj^hawrfrom  ^^^^  ^^®  court  has  refused  a  mandamus  upon  the  ground  that  the 
those  in  which  proceedings  furnished  subject*matter  for  appeal  Those  cases  decide 
amandamiu  that  where  the  courts  do  hear  and  determine,  and  determine  wrong, 
WIS  refiued.  j j^j^  ^ourt  will  not  enter  upon  the  question  by  way  of  appeal ;  becaune 
this  court  is  not  a  court  of  appeal  from  the  ecclesiastical  courts.  Bat 
this  court  vnll  compel  the  ecclesiastical  courts  to  hear.  It  will  not 
compel  them  to  decide  in  any  particular  way ;  and,  if  they  decide 
wrong,  it  cannot  interfere  with  them ;  but  it  will  compel  them  to 
hear ;  and  that  is  all  we  ask.  We  ask  that  the  opposers  shall  be 
allowed  to  come  in  and  state  their  objections  in  due  form  of  law ; 
not  that  your  lordships  will  command  the  archbishop  to  act  or  to 
decide  upon  these  objections,  or  this  opposition,  in  any  particular 
way,  but  merely  to  hear  those  objections,  and  decided  upon  them. 
Then,  if  he  does  that,  this  court  has  no  further  power,  though  he 
should  decide  wrong ;  because  then  he  would  be  deciding  upon  the 
canon  law.  Of  course,  if  there  is  no  appeal,  his  would  be  the  last 
court,  and  his  decision  would  be  final,  if  there  is  a  court  of  appeal, 
the  cause  could  be  carried,  by  way  of  appeal,  to  that  court.  All 
we  ask  is  this :  Hear  the  case ;  and,  thougn  it  is  a  matter  of  eccle- 

(r)  SuprOi  p.  22,  n.  (ic)  3  &  4  Vict.  c.  86 ;  supra^  p.  154. 

(j)  Bv  2  &  3  \Vm.  .4,  c.  92. 
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siastical  jurisdiction,  we  ask  this  court  to  command  the  archbishop  Regina  o.  The 

to  hear  iL  Arcbbbbopof 

My  lords,  in  the  1st  volume  of  Lord  Baymand,  p.  361,  there  is  the  _^^^^^\ 
case  of  The  King  v.  Sir  Richard  Haines.  There  it  was  held,  that  **  a  ^-  Pewock*! 
mandamus  lies  to  compel  the  ordinary  to  grant  the  probate  of  a  will  *'y^°"°^ 
to  an  executor.  The  ordinary  cannot  refuse  probate  because  the  Bex  9.  Raines, 
executor  is  insolvent  and  will  not  give  caution.  Now  no  one  can 
say,  that  if  a  wOl  be  produced  to  an  ecclesiastical  court,  and  the 
court  hear  the  'question,  and  decide  that  it  is  not  to  be  admitted 
to  probate,  there  is  any  ground  of  appeal  to  this  court  No  one  can 
contend  for  that ;  because  the  ecclesiastical  court  has  the  sole  cojan- 
zance  of  those  matters,  and  this  court  is  bound  by  the  decision  ofthe 
ecclesiastical  courts.  The  ecclesiastical  court,. so  fiur  as  personal 
property  is  concerned,  decides  as  to  the  execution  of  the  will,  the 
competency  of  the  party  to  make  a  will,  and  everything  that  is 
necessary  to  constitute  tne  paper  a  will ;  and  if  that  court  decide 
that  it  IS  not  a  will,  however  erroneous  its  decision  may  be,  there 
is  no  appeal  to  this  court.  But  if  the  ecclesiastical  court  says  this. 
We  will  not  allow  you  to  propound  that  paper  at  all ;  we  will  not 
hear  you  upon  the  subject :  you  produce  to  us  a  paper,  and  wish  to 
propound  it  as  a  will;  but  we  will  not  hear  you; — I  apprehend  this 
court  has  the  power  to  compel  the  ecclesiastical  court  to  allow  the 
party  to  propound  the  paper  and  to  decide  upon  it,  though  not  to 
decide  in  any  particular  way.  In  that  case,  the  ecclesiastical  court 
refused  probate,  because  the  executor  was  insolvent  and  would  not 
give  caution;  but  tlie  court  granted  a  mandamus.  HoU^  Chief  Justice, 
says,  **  Wills  and  testaments  are  of  ecclesiastical  cognizance,  not  by 
force  of  the  civil  or  canon  laws  (for  they  bind  no  further  here,  than 
as  they  have  been  received  here^  but  by  the  law  of  the  land«  Then  if 
the  ecclesiastical  courts  proceed  to  eniaive  the  power  of  the  judge, 
contrary  to  that  which  the  common  law  allows,  the  King's  Bench  will 
prevent  all  sorts  of  encroachments.  As,  if  an  executor  be  sued  in  the 
ecclesiastical  courts  to  make  distribution,  he  not  being  residuary 
legatee ;  though  that  were  allowed  by  the  canon  law,  yet  the  Kin^  s 
Bench  would  grant  a  prohibition  to  stay  any  such  suit ;  for  all  suits 
for  distribution  were  prohibited  by  the  King's  Bench,  until  the  22 
and  23  Car.  2,  c  10,  made  them  lawful  Dr.  Waller  hss, not  quoted 
any  canon  law,  that  the  ordinaiy  in  such  case  ought  to  take  caution ; 
and  the  common  law  will  not  permit  him  to  exact  security  for  the 
insolvency  of  the  executor.  For  suppose  in  this  case  (as  the  fact  is) 
the  executor  will  not  five  security,  and  yet  will  not  renounce  the 
executorship;  the  ordinary  cannot  compel  him  to  give  security." 
Now,  my  lords,  that  case  shows,  that  if  an  ecclesiastical  court 
decide  upon  a  matter  of  law,  which  it  has  no  power  to  decide  upon, 
and  decide  wrongfully,  this  court  will  grant  a  mandamus  to  compel 
him  to  exercise  its  proper  jurisdiction.  So,  I  apprehend,  a  man- 
damus will  lie  to  compel  it  to  hear  a  case  upon  tne  propounding  of 
a  paper  as  a  will :  this  court  will  compel  it  to  hear  parties  upon  the 
question,  whether  the  paper  propounded  be  a  will  or  not.  So,  if 
there  be  no  will,  this  court  will  compel  the  ecclesiastical  court  to 
proceed  to  ffrant  administration;  but  this  court  cannot  sa^  there  is 
no  will.     It  IS  upon  an  affidavit,  showing  that  the  ecclesiastical  court 
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Regina  v.  The  declines  the  exercise  of  its  proper  juriadiction,  and  to  decide  whether 
Archbisbopof   there  is  a  will  or  not,  that  this  court  will  compel  it  to  act     But  if, 
er  wry.    ^p^^  ^  paper  being  produced,  the  ecclesiastical  court  were  to  decide 
Mr.  Pe«co(k*s  over  SO  erroneously,  pronouncing  that  such  paper  was  or  was  not  a 
•rgumeot.         ^j|]^  ^^  court  would  not  interfere :  all  that  it  will  command  the 
ecclesiastical  court  to  do,  is  to  hear  the  case ;  and  that  is  all  we  ask 
in  the  present  instance. 
Bp.  of  St.  ^7  lords,  the  case  of  TTie  Bishop  of  SL  David^s  v.  Lmcy(y), 

David*tv.  which  has  been  so  often  referred  to,  is  a  case  of  prohibition;  and 

^^^y-  that  was  a  case  in  which  this  court  would  not  prohibit  the  ecclesias- 

tical court,  which  had  declined  receiving  some  allegations,  from 
proceeding.  But  there  the  party  was  bef<H«  the  court :  he  was  a 
party  to  the  suit,  and  might  have  appealed,  if  the  ecclesiastical  court 
nad  determined  incorrectly.  The  ecclesiastical  court  heard  faim^ 
and  decided  against  him ;  and  this  court  would  not  interfere.  But 
if  they  had  refused  to  hear  him,  then  the  jurisdiction  of  this  court 
would  have  arisen,  to  compel  them  to  hear. 
Ei  parte  Again,  the  case  of  Mr.  Carmichael  Smyth  was  cited  from  3  Adol- 

Smyth.  phu8  and  Ellis  {z).     That  was  a  case  in  which  the  matter  was  subject* 

matter  fur  appeal,  and  not  a  subject-matter  for  a  mandamus  here. 

Lord  Denman.     That  is  not  so,  I  think.     It  was  not  a  case  fur 
appeal.     It  was  from  the  Judicial  Committee  of  the  Privy  Council. 
Mr.  Peacock,     It  was  before  a  court  of  appeal 
Mr.  Waddmgtofi,    There  the  court  said,  there  was  no  appeal,  and 
there  was  no  remedy  at  all. 

Mr.  Peacock*  Because  it  was  the  decision  of  a  siipreme  court, 
having  competent  jurisdiction.  In  all  these  cases,  I  think  your 
lordships  will  find,  where  a  mandamus  has  been  refused,  the  refu&il 
has  been  upon  the  ground  that,  a  court  of  competent  jurisdiction 
having  decided,  this  court  cannot  be  made  a  court  of  appeal,  and 
cannot  compel  the  other  court  to  hear  the  case  again,  or  to  decide 
contrary  to  what  it  had  originally  decided.  But  where  the  tribunal 
refuses  to  hear  at  all,  this  court  grants  a  mandamus. 
Reg.  V.  Jus.  My  lords,  as  to  the  case  of  The  Queen  v.  The  Justices  of  Kesteven^ 

ttoM  of  Kei-  in  the  3rd  volume  of  the  QueerCs  Bench  Reports,  810,  if  the  Sessions 
decide  a  question  of  fact,  this  court  will  not  sit,  by  way  of  a  court  of 
appeal,  upon  their  decision ;  but  if  they  determine  a  question  of  law 
erroneously,  this  court  will  compel  them. 

Mr.  Justice  CoLEBmoE.     You  cannot  state  that  so  generally ;  can 
you? 

The  Attorney  General    There  is  no  appeal 
Mr.  Justice  Coleridob.     If  they  refuse  to  hear  a  party  upon  a 
preliminary  point,  or  decide  that  point  wrongly,  then  the  court  will 
compel  them. 

Mr.  Peacock,  It  was  upon  a  preliminary  point 
Mr.  Justice  Patteson.  The  cases  where  the  court  has  granted 
a  mandamus,  have  been  generally,  I  think,  where  a  court  or  magis- 
trate has  refused  to  hear  an  applicant  Have  you  any  direct  autho- 
rity, in  any  case,  where  the  applicant  has  been  heard,  and  the  court 
or  magistrate  has  refused  to  near  the  other  side,  in  which  a  writ  of 
fnandamus  has  been  granted  ? 


teren. 


(zJP. 


Ld.  Raviu.  539 ;  supra,  IdO,  200,  '254. 
719.     'Supra,  160,  259. 
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Mr.  Peacock.    I  am  not  aware  of  any  such  decision.     I  was  Regioa  v.  The 

tutting  tins  case  upon  the  ground,  that  this  is  not  matter  of  appeal,    ^^^^^^ 
ut  a  matter  in  which  the  party  asks  the  court  that  he  may  be       -" — ^- 
allowed  to  be  heard.   It  is  a  mandamus  to  hear,  and  not  a  mandamus  ^*  P«*o<>ck*> 
to  decide  in  any  particular  way.    I  shall  be  unnecessarily  occupying  '^^"'^ 
your  lordships'  time,  if  I  go  further  into  the  matter,     mvinff  callea 
your  lordships'  attention  to  that  distinction,  I  think  you  will  find  that 
It  applies  to  all  the  cases  which  have  been  cited  on  the  other  side^ 
and  that  a  writ  of  mandamus  is  the  proper  remedy. 

Mr.  Badeley.  My  lords,  after  the  long  discussion  which  this  case  ^^  Badeley*t 
has  undeigone,  I  am  unwilling  to  occupy  the  time  of  the  court;  but  argument, 
the  case  is  one  of  so  much  importance,  and  one  in  which  an  interest 
is  felt  so  extensively  and  so  very  deeply,  that  I  should  not  be  doing 
my  duty,  either  to  the  court  itself,  or  to  those  whom  I  have  the 
honour  to  represent,  if  I  did  not  ofier  some  observations  to  your 
lordships. 

I  apprehend  that,  upon  the  question  of  jurisdiction,  and  the  right  The  jorisdlc- 
of  this  court  to  issue  a  mandamus,  the  present  case  must  be  governed  ^on  of  the  Q. 
by  the  same  rules  which  apply  to  other  cases  of  inferior  tribunals;  damsa™ztends 
and  that  there  can  be  no  doubt,  that  if  an  inferior  court  refuses  to  to  the  present 
exercise  its  jurisdiction,  this  court  will  interfere  by  mandamus  to  ^^^*^ 
compel  it.     And,  with  reference  to  the  question  which  has  just 
been  put  by  the  learned  Jq^Ik^^  whether  a  case  has  been  found  in 
which  this  court  has  interfered  by  mandamus,  where  one  party  had 
been  turned  away  without  having  been  heard  at  all,  and  judgment 
given  in  &vour  of  the  other,  I  can  only  say,  I  have  not  found  any 
such  case :  and  perhaps  the  reason  may  be,  that,  in  this  country, 
where  justice  is  so  well  administered,  a  case  of  such  oppression,  and 
such  injustice,  has  not  occurred.     This  perhaps  may  account  for  no 
precedent  being  in  existence.     But  I  thmk  it  is  perfectly  clear,  if  a 
party  goes  before  a  court,  and  claims  any  benent,  or  any  right,  for 
conferring  or  establishing  which  the  court  is  actually  constituted,  he 
is  entitled,  on  the  refusal  of  such  court  to  perform  its  duty,  to  come 
here  and  enforce  the  remedy  which  the  law  eives  him ;  and  that 
there  can  be  no  doubt  that  to  any  such  court,  be  it  ecclesiastical  or 
be  it  temporal,  the  jurisdiction  of  the  Queen's  Bench  will  extend. 

My  lords,  the  principle  is  the  same  precisely  as  in  those  cases 
which  have  been  cited  by  my  learned  inend,  Mr.  Stephens^  with 
respect  to  visitors  (a).  No  doubt  this  court  will  interfere  to  compel 
a  visitor  to  hear.  It  will  hot  compel  a  visitor  to  give  his  judgment 
in  any  particular  manner,  but  it  will  compel  him  to  give  some 
judgment  one  way  or  the  other,  leaving  it  of  course  to  his  own 
discretion  to  decide  according  to  his  duty. 

So,  by  other  authorities,  this  is  laid  down  in  the  strongest  possible  Com.  Dig. 
manner.    InCcmynsBDigesty  tit.  **Preroaative^  D.  9,  citing  2  RoUe^s  ^^  Abr. 
Abridgment^  234,  it  is  affirmed,  that  *^  by  virtue  of  his  prerogative, 
the  king  may  by  mandamus  command  the  ecclesiastical  judge  to  do 
right"    llie  king  exercises  his  prerogative  through  this  court,  and 
thus  compels  the  ecclesiastical  judge  to  do  his  duty.   We  claim  here 

(a)  Supra,  p.  318. 
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no  more  than  to  be  heard.  We  do  not  ask  for  any  partieolar  judg- 
ment We  are  perfectly  content  to  leave  the  judgment,  whatever  it 
may  be,  upon  the  articles  propounded  in  this  case,  to  that  tribunal 
to  which  alone  it  ought  to  belona:  and  does  belong.  We  ask  to 
enforce  no  particular  sentence.  We  simply  claim  the  right  to  be 
heard,  and  to  put  forward  those  objections  which  may  be  made  in 
the  proper  quarter;  and  this  court,  I  apprehend,  will  not  hentate 
about  its  right  of  exercising  jurisdiction,  or  the  propriety  of  exer- 
cising it,  in  such  a  case. 

The  principle  of  this  court  interfering  to  compel  justice  to  be 
done,  and  parties  to  be  heard,  was  distinctly  shown  by  those  cases 
which  were  cited  by  Sir  Fiizny  KeUy  in  moving  for  this  rule(&); 
and  there  is  also  beiore  me  another  case,  which  I  &ink  was  not  cited 
at  that  time,  but  which  is  clearly  in  point     It  is  The  King  v.  The 
Justices  of  Kenti  in  the  14th  volume  of  Ea$(s  Beparts,  p.  395. 
The  rule  which  Lord  EUenborough  lays  down  there  is,  that  ^if 
the  justices  had  rejected  the  application  in  the  exercise  of  the 
discretion  vested   in   them   by  the   legislature,   this  court  would 
not  interfere;    but  if  they  had  rejected  it   on  the  ground  now 
stated,  that  they  had  no  power  to  grant  it,  the  court  would  interfere, 
so  far  as  to   set   the  jurisdiction  of  the   magistrates  in   motion, 
bv  directing  them  to  bear  and  determine  upon  the  application.'' 
That  is  just  the  case  here.      These  learned   commissioners,  or 
judges,  at  Bow  Church,  declared  that  they  had  not  the  power, 
that  the  statute  of  Henry  8  took  from  them  ail  discretion  upon  ti)e 
subject,  and  that  they  should  incur  the  penalties  of  prtemumre  if 
they  proceeded  to  allow  any  person  even  to  appear.     They  therefore 
have  mistaken  the  law ;  ana  this  court,  when  an  inferior  tribunal 
mistakes  the  law,  will  undoubtedly  set  it  right     That  was  decided 
in  this  court  with  reference  to  a  prohibition,  in  the  case  of  GiwU 
V.  Cravper,  reported  in  5  Easiy  345.     There,  the  court  distinctly 
held,  that  in  any  case  of  an  inferior  tribunal,  whatever  the  nature 
of  the  cause  may  be,  if  the  inferior  tribunal  exceeds  its  jurisdiction, 
or  acts  wrongly,  in  consequence  of  mistaking  an  act  of  parliament, 
this  court  win  interfere  by  prohibition.    I  apprehend,  my  lords,  that 
the  principle  applicable  to  prohibition  is  equally  applicable  to  man- 
damus; and  that  if  this  court  will  interfere  by  prohibition  to  restrain 
an  excess  of  jurisdiction  in  an  inferior  court,  where  it  has  mistaken 
the  effect  of  an  act  of  parliament,  so,  by  the  same  rule,  and  upon 
the  same  principle,  it  will  interfere  by  mandamus  to  compel  the 
court  to  exercise  its  jurisdiction  where  it  refuses  to  do  so  by  reason 
of  a  similar  mistake.     In  the  one  case,  there  is  a  failure  of  justice  in 
consequence  of  the  refusal  to  hear  at  all,  and  to  do  that  for  which 
the  court  is  constituted ;  in  the  other  case,  there  is  the  excess  of 
authority,  the  doing  of  that  which  the  court  is  not  entitled  to  da 
In  the  one  case,  therefore,  it  is  acted  on  by  mandamus;  in  the 
other,  by  prohibition.     But  the  principle  in  both  cases  is  precisely 
the  same,  and  the  analogy  perfectly  clear  between  the  prohibition  in 
the  one  and  the  mandamus  in  the  other. 

There  are  various  cases  to  the  same  effect    There  is  one  ia 


(6)  Supra,  i^p,  117,  118. 
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Strange^  Bayly  v.  Boomer  p.  392.    There  is  also  the  case  of  The   Regina  «.  The 
King  V.  Thje  Bishop  of  Lincoln,  in  2  Term  Bevorts,  338,  n.     And  ^^^tbn  ""f 

there  are  many  others  which  show  that  a  mandamus  will  lie  to  the  — 

ecclesiastical  as  to  all   other  courts.     There  is  also  a  variety  of  M'*  Bwleley'k 
authorities  cited  in  Viner's  Abridgmenty  tit  ''Mandamus,''  R  3.     So  *''g""^°*- 
that,  1  thinky  if  is  indisputable,  that  in  any  case  where  a  court  Rez  f>.  Bp.  of 
reiuaes  to  exercise  its  jurisdiction,  and  to  do  that  for  the  Tery  pur-  LUcoliu 
pose  of  which  it  is  constituted,  this  court  will  not  allow  a  failure  of  Vin.  Abr. 
justice,  through  such  improper  refusal. 

My  learned  friend,  Mr.  fFaddinaton,  yesterday,  I  think,  said,  that 
this  court  would  not  interfere  where  an  ecclesiastical  court  had 
mistaken  a  matter  of  ecclesiastical  law  (c).  Be  it  so.  This  is  not  a 
matter  in  which  the  ecclesiastical  court  has  made  a  mistake  on  a 
point  of  ecclesiastical  law.  It  is  a  matter  of  statute  law :  it  is  upon 
the  construction  of  the  statute  of  the  25th  of  Henry  8.  And  then, 
if  so,  the  principle  laid  down  in  Gould  v.  Gapper  directly  applies. 

Then,  again,  whether  there  is  a  right  of  appeal  from  the  court  No  power  of 
below,  or  whether  there  is  not,  is  really  quite  immaterial ;   because  appeal  in  the 
we  are  not  in  a  situation  to  consider  whether  we  could  have  P""«"*<^** 
appealed.     We  were  not  permitted  to  be  heard  at  all..    We  were 
not  allowed  even  to  enter  an  appearance,  or  to  have  our  proctor 
treated  as  a  proctor;  but  we  were  dismissed  in  limine,  and  denied  a 
footing  in  the  court  altogether.     There  can  be  therefore  no  appeal 
in  such  a  case ;  for  there  b  no  suit  entertained,  and  no  judgment 

fi;iven ;  nothing  for  a  court  of  appeal  to  consider.  But  suppose,  my 
ords,  that  in  the  sherifis'  court,  or  in  any  of  the  courts  of  the  city 
of  London,  a  question  existed  respecting  any  property  to  which  a 
person  sought,  as  a  suitor,  to  enforce  a  claim, — as  for  instance,  upon 
an  interpleader,  or  otherwise, — ^and  the  court  refused  to  hear  him, 
upon  some  misconception  of  its  powers,  or  some  erroneous  interpre* 
tation  of  a  statute,  this  would  not  be  a  ground  for  any  appeal,  but 
for  an  application  to  this  court  for  a  mandamus. 

Then  I  apprehend,  there  can  be  no  doubt  that  this  ecclesiastical  llieeoeleiin- 
tribunal  is  a  court.     I  think  after  a  practice  of  more  than  three  tic  J  tribunal, 
hundred  years,  in  which  the  forms  of  a  court  have  been  observed,  ^^^^J^^^^^ 
sentences  have  been  given  judicially,  parties  have  been  cited,  and 
witnesses  examined  upon  oath,  and  every  thing  carried  on  in  the 
form  of  a  court,  and  smce  the  very  proceedings  which  my  learned 
friends  on  the  other  side  are  seeking  to  uphokl  are  actually  drawn 
out  in  a  judicial  form,  it  does  not  lie  with  tnem,  or  with  any  oody,  to 
say  that  this  was  not  a  judicial  proceeding  in  an  established  court. 
My  lords,  the  court  in  which  the  proceedmgs  in  question  were  held 
is,  I  believe,  properly  called  the  Court  of  Audience,  or  a  branch  of  Court  of  An- 
that  court ;  and  there  can  be  no  question  that  the  Court  of  Audience  ^^^^ 
is  one  of  ^e  superior  ecclesiastical  courts.     It  is  so  treated  by  Lord  Coka. 
C(^  {d) ;  it  is  so  treated  by  Comyns,  in  his  Digest  {e) ;  and  there  are  Com.  Dig. 

Tc)  Suproy  p.  254.  ^  The  juriadiction  does  not  relate  to 

a)  Vide  mproy  p.  225.  causes  between  party  and  party,  but 

^e)  Tit.  CouBTs,  W.  4.  "  The  Court  to  matters  pro  forma,    4  Inst.  837. 

of  Audience  is  held  in  the  archbishop's  **  As,  the  consecration  and  confirma- 

palace,  before  his  vicar  general  in  tion  of  bishops  elected.    Ibid.** 
spirituals. 
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B^giaa  v.  Tbe  other  aathorideB  to  show  that  it  is  strictly  a  coart  of  a  high  nature. 
^gJSbJSyf   ^^  ^  ■^•^  ™  ^IfUffe*  Paarergon  to  have  jmisdictioii  equal  to  that  of 

— the  Arche«(y) ;  and  it  is  expressly  referred  to  by  the  statute  of  the 

Mi,  B«klflx*f   23rd  of  Henry  8,  c.  9,  as  one  of  **  the  high  courts  of  ihe  archbishops 
*T!?!!!*!^_  of  this  realm.      It  follows,  therefore,  my  lords,  that  this  is  a  court  to 


A/lift's  Pa. 
reiyoQ. 

23  Hta.  8, 
C.9. 


my 
which  your  lordships'  mandamus  may  be  directed ;   and  if  it  may,  I 
trust  that,  under  circumstances  like  the  present,  your  lordships  will 
determine  that  it  ought  to  issue. 

I  come  therefore  to  the  real  question  in  the  case,  namely,  whether 
what  the  commissioners  or  the  judges  at  Bow  Church  determined  is 
right  or  wrong ;  whether,  in  point  of  fiict,  the  Court  of  Audience  or 
the  court  of  the  Vicar  General^  at  Bow  Church,  was  precluded  by 
the  statute  of  the  25th  of  Heniy  8,  c.  20,  from  entertaining  the 
objections  that  were  proposed,  or  firom  hearing  the  parties.  M^ 
lords,  that  brings  us  to  the  construction  of  that  statute ;  whether  it 
had  that  eflect  or  whether  it  had  not  And  in  order  to  determine 
that,  of  course  we  must  look — 

Mr.  Justice  Erlb.  One  step  that  was  contended  for  on  the  other 
side  was,  that  the  vicar  general  was  acting  as  vicar  general,  and 
not  as  presiding  in  the  Court  of  Audience.  An  authority  was  cited 
to  that  effect  {g). 

Mr.  Badeley.  The  passages  in  the  Institutes  and  in  Comynit 
Digest  expressly  refer  to  the  Court  of  Audience,  and  expressly  refer 
to  the  confirmation  of  bishops  as  one  of  the  matters  within  its 
cognizance. 

The  Attorney  General  The  passage  in  the  4th  Institute  says,  all 
these  are  matters  of  form. 

Mr.  Badeley,  Na  It  says,  **  the  vicar  general  does  preside  in 
matters  yrofarmA." 

Mr.  fVaddington.     **  As  confirmations  of  bishops'  elections.** 
..         Mr.  Badeley.     That  being  a  matter  which  primarilv  is  not  one 
ammSv^iraiL  between  party  and  party,     it  is  not  primarily  one  of  contentious 
proceetUng,       jurisdiction ;  but  it  is  not  therefore  necessarily  a  matter  of  mere  form. 
tboof  h  Motlly    ^nd  in  whatever  comes  properly  under  the  cognizance  or  considera- 
tion of  the  court,  in  deciding  any  question  which  belongs  to  it,  and 
which,  though  primarily  it  may  be  matter  of  form,  may  afterwards,  or 
perhaps  colmterally,  become  matter  of  serious  inquiry  and  discussion, 
the  court  will  be  bound  to  exercise  its  functions  fully,  and  allow  the 
inquiry  to  be  carried  out     I  think  I  shall  be  able  to  satisfy  your 
lordships  upon  this  point,  that  the  confirmation  of  bishops,  though 
it  may  be  matter  of  form,  and  will  be  so,  if  no  person  really  appears 
and  makes  objection,  and  the  archbishop  or  nis  representative  is 
satisfied  of  the  fitness  of  the  bishop  elect,  yet  is  by  no  means  a 


\}oii]irfkiatioii 


(f)  "Next  unto  this  court  [the 
Court  of  Arches]  is  the  Court  of 
Audiencet  held  in  Paul's  Church  in 
London ;  which  court,  though  of  e<][ual 
jurisdiction  with  the  former,  yet  it  is 
inferior  thereunto  in  point  of  dienity, 
as  weU  as  antiquity ;  and  the  ju^e  of 
tliis  court  is  styled  the  Auditor^  or 
Offieiai  of  eauaei  and  matters  in  ihe 


Court  of  Audience  of  Canterbury,  This 
was  anciently  held  m  the  archbiahop*s 
palace ;  wherein,  before  he  would  come 
to  any  final  determination,  his  usage 
was  to  commit  the  discussinff  of  causes 
privately  to  certain  persons  learned  in 
the  laws,  styled  thereupon  his  Audi* 
tore:'  Pabbsq.  p.  [1 92 J. 
(g)  Supra^  p.  225. 
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merely  formal  proceeding  if  any  objector  comes  forward:  it  then  Regfina  v.  The 
becomes  a  matter  of  right  that  the  party  should  be  heard  to  state  his    ^^^^!^^^ 

objections,  and  that  those  objections  should  be  judicially  considered.  —l'^ 

And  therefore,  when  the  authorities  speak  of ,  this  or  any  other  Mr.  Badeley't 

business  of  the  Court  of  Audience  as  "  matters  proformd,^  this  must  •^'*"®°*- 

he  understood  secundum  sub/ectam  materiam.     Such  things  may  be 

in  the  first  instance,  and  frequently  are  altogether,  formal ;  just  as 

an  undefended  action  in  a  court  of  law  is  a  mere  formal  inquiry. 

But  they  may  occasionally  be  more  than  formal :  some  of  them  may 

be  disputed ;  and  when  they  become  so,  according  to  the  established 

course  and  practice  of  the  court,  they  must  be  regularly  prosecuted. 

The  authorities  only  refer  to  what  generally  happens  in  such  cases. 

Now,  in  order  to  determine  the  question  respecting  the  effect  of  the 
statute  of  Henry  8,  it  will  be  necessary  for  us  to  consider  what  was 
the  state  of  the  law  prior  to  the  passing  of  the  statute;  whether  the 
confirmation  of  a  bishop  was  a  matter  in  which  a  judicial  inquiry 
would  be  instituted,  before  the  statute;  and  whether  the  archbishop 
had  authority  to  make  it  to  the  fiill  extent,  and  did  make  it ;  and 
tiien,  if  that  was  so,  whether  there  is  anything  in  that  statute  itself, 
or  in  the  circumstances  under  which  it  was  enacted,  which  drives  us 
necessarily  to  the  conclusion  that  con^rmation  was  intended  to  be  a 
mere  shaaow,  a  mockery,  or  little  better.  Then  we  shall  afterwards 
see,  whether  the  statute  has  been  so  understood,  and  whether  the 
practice  which  has  prevailed  fit)m  its  enactment  to  the  present  time 
does  not  furnish  an  answer  to  that  inquiry. 

Now,  my  lords,  I  apprehend  that  the  right  of  the  archbishop  of  a  Metropolitu's 
province,  as  metropolitan,  to  exercise  a  most  anxious  and  scrupulous  j^a*^*^''* 
inquiry  into  the  fitness  or  incompetence  of  any  person  presented  to  him  inquiry, 
for  consecration,  is  such  as  is  absolutely  inherent  in  him,  as  metropo- 
litan; that  it  has  always  been  so ;  ana  that  the  church  at  laige  nas 
always  deemed  it  to  be  a  positive  duty,  as  well  as  an  inherent  right, 
of  the  metropolitan. 

My  lords,  it  is  supposed,  and  supposed  with  reason,  that  this  right  Derived  from 
of  the  metropolitan  is  derived  fi-om  nothing  less  than  Scripture  itself ;  Scnpture. 
because  it  appears  perfectly  clear  from  the  Epistles  of  St.  Paul,  both 
to  Timothy,  and  to  Titus,  that  the  authority  vested  in  those  persons 
for  the  laying  on  of  hands  was  such  as  to  give  them  power,  and  not 
only  to  give  them  power,  but  absolutely  to  require  them,  to  exercise 
the  most  careful  and  diligent  inquiry  into  the  previous  life,  habits, 
and  character,  of  the  "persona  elecH^  to  use  the  language  of  the  Scriptural  qua- 
canon  law.     The  words  of  St  Paul  to  Timothy  are  in  3ie  3rd  chap-  J^J^'**^""  ^^  * 
ter  of  the  Ist  Epistle,  the  second  and  following  verses :  there  he  ^^  ... 
distincdy  states  what  are  the  different  qualifications  which  a  bishop,        ^^  '"' 
or  person  who  is  to  be  proposed  as  bishop,  is  to  have ;   and,  among 
the  rest,  there  is  an  expression  that  the  bishop  must  be  ^^ilamekss  ;    A  bishop  must 
which  in  the  Greek,  as  I  have  it  here,  is  "  optnrikrinTwf  meaning  j*^,".!^"^*" 
that  the  party  is  not  liable  to  any  objection,  or  any  chaif^e;  that  he    ^  ' 
is  irreprehensibkf  (that  is  perhaps  the  closest  translation  of  it).     And 
in  the  Epistle  to  Titus,  in  the  1st  chapter,  it  is  stated  particularly,  Tit  i.  5. 
that  Titus  was  left  in  the  island  of  Crete,  in  order  that  he  might 
^'sct  in  order  the  things  that  were  wanting,  and  ordain  elders  in 
every  city."    He  therefore  had  a  complete  right  of  ordering,  whether 
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Reginaii.  Tbe   bishops,  or  priestB,  or  deacons.    No  person  could  act  there  witbont 
^S***Ifc2r^^  having  his  sanction,  if  he  was  to  be  properly  constituted,  and  have 

—^1  spiritual  jurisdiction.     And  immediately  after  that,  the  verseB  come 

Mr.  Badelej't    which  State  more  fully  what  the  qualities  of  an  twmmns^  or  a  bishop, 
"»^^*'         are ;  and  among  the  iest,  and  standing  foremost  in  the  list  of  Qualifi- 
cations, a  bishop  is  required  myKXtfrw  /&mu,  in  e«ov  oUtop6fu» ;  that  he 
should  be  ^blameless,"  as  it  is  translated  in  our  version;  in  other 
words,  that  he  should  not  be  liable  to  any  charge ;  for  I  believe  the 
expression   ** aviyKktirw"  would  be   more  correctly  rendered  "not 
liaole  to  any  charge,"  or  to  "  any  imputation."     And   then   the 
passage  goes  on,  and  states  various  other  qualifications,  which  the 
bishop  must  be  found  to  possess ;    most  of  them  referring,  more  or 
less,  to  the  character  which  the  man  has  maintained  in  life  previously; 
and  some  to  his  profession  of  &ith,  and  to  his  future  conduct :  these 
being  points  of  inquiir  on  which  Titus  was  required  to  satisfy  himself 
before  he  consecrated  any  man ;  and  therefore  fiimishing  a  rule,  by 
which  all  those  who  exercise  the  same  functions  are  bound  to  |cuide 
themselves  in  this  most  solemn  and  responsible  duty.    From  all  this 
I  venture  to  say,  that  the  metropolitan's  right  of  examination  into  the 
character  of  those  whom  he  is  aesired  to  consecrate  is  enaranteed  to 
him  by  Scripture  itself,  or  at  least  is  so  clearly  deducible  from  Scrip- 
ture, that  it  ought  not  to  be  the  subject  of  controversy  at  all;  and 
that  it  is  inherent  in  him. 
The  Scriptnral       Now  I  maintain  that  such  has  always  been  the  rule  of  the  church, 
ttandardalwayi  and  the  understanding  of  all  Christendom  upon  this  subject ;  and  I 
*  h*  "h*  ^  ^   think  there  is  suflScien t  evidence  from  the  earlier  canons  of  the  church, 
^  "^  and  fiom  councils  long  prior  to  the  formation  of  the  body  of  the 

canon  law,  as  well  as  from  the  canon  law  itself  to  show  that  this  is 
so,  and  must  be  so. 
Apostolical  ^y  le&ni^  fiiend.  Dr.  Addamsy  I  believe,  referred  to  the  Apc^- 

CoDititutioDiL  toUcal  Constitutions  (h).  He  did  so  with  some  qualification  of  tiieir 
authority.  It  is  not  very  long  ago  that  I  had  the  honour  of  sub- 
mitting to  your  lordships  certain  considerations,  in  another  caae(t^, 
as  grounds  for  saying  that  the  Apostolical  Constitutions  are  of  high 
authority ;  that  though  they  may  not  have  been  collected  together 
into  one  till  a  late  period,  the  3rd  or  4th  century,  still  it  is  generally 
understood  that  thev  are  a  collection  of  the  canons  which  were  then 
in  existence,  and  which  had  been  duly  fii^med  at  different  periods  of 
the  church,  and  in  different  portions  of  it  Therefore  they  are,  at  all 
events,  a  very  strong  evidence  of  what  was  the  real  judgment  of  the 
church  at  the  time. 
SSrd  Apott.  The  33rd  of  the  Apostolical  Canons,  says,  expressly,  '^Episcopos 

reoocnition^of  ^°i"8cujuscjue  gcutis  nossc  oportct  eum  qui  in  eis  est  Pnmus,  et 
tbeantboritjof  iHum  existimsTC  ut  caput,  et  nihil  &cere  quod  sit  arduum  aut 
the  metropo.  magni  momenti  praeter  illius  sententiam ;  ilia  autem  fiusere  unum- 
litan.  Quemque  quae  ad  suam  parochiam  pertineat,  et  pagos  qui  ei  subsunt 

oed  nee  ille  absque  omnium  sententi&  aliquid  agat  Sic  enim  erit 
Concordia,  et  elorificabitur  Deus  per  Dominum  Jesum  Christum." 
So  that  there  the  oflSce  of  the  metropolitan  or  primate  is  recognized, 

(h)  Suproj  p.  298.  OUes  m  Mc  Fields,  argued  in  June, 

(t)  Begina  v.  The  Inhabitants  of  St.      1847,  and  not  yet  reported. 
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and  in  later  canons  and  later  councils  this  was  drawn  out  much  more  Regina  0.  Tbe 

distinctly.  ^Canterb'*^''^ 

I  think  Dr.  Addams  referred  to  the  6th  canon  of  the  council  of  — ^ — -^ 
Nicaea.     There  is  the  4th  also.     The  4th  and  6th  are  certainly  very  Mr.  Badeley's 
strong  in  showing  what  was  the  judgment  of  the  church  at  this  time.  *^g"°°^°^- 
The  4th  isy  *'  Episcopum  oportet  ab  omnibus  episcopis,  si  fieri  potest.  Canons  of  the 

3ui  sunt  in  provincift  ejus  ordinari.     Si  vero  hoc  difficile  fuerit,  vel  Council  of 
liqua  iirgente  necessitate,  vel  itineris  longitudine,  certe  tres  episcopi     "^^^ 
debent  in  unum  esse  congregati,  ita  ut  etiam  caeterorum  qui  absentes       c>>>o°' 
suntconsensum  Uteris  teneant,  et  ita  faciant  ordinationem.    Potestas 
sane  vel  confirraatio  pertinebit  per  singulas  provincias  ad  metropoli-^ 
tanum   episcopum.'*    There  confirmation  is  distinctly  mentioned^ 
and  that  connrmation  shown  to  belong  to  the  metropoUtan.     And 
your  lordships  will  recollect  that  the  council  of  Nicaea,  as  are  the 
others  of  the  first  four  general  councils,  is  expressly  authenticated 
by  the  legislature  of  this  country,  and  referred  to  as  an  authority  in 
a  statute  of  the  1st  of  Elizabetn  (/).      And  therefore,  my  lords,  in 
citing  the  canons  of  the  council  of  Nicsea,  or  any  of  the  first  four 
ffeneral  councils,  I  am  citing  only  that  which  the  legislature,  by  a 
law  still  in  force,  has  treated  as  authentic. 

The  Attorney  Oeneral.  Only  as  fiu*  as  heresy  is  concerned.  It  is 
confirmed  by  the  statute  of  Elizabeth  only  as  to  heresy. 

Mr.  BadeJey,  It  is  expressly  confirmee)  on  the  subject  of  heresy. 
But  I  think  it  must  be  clear  also,  that  if  the  statute  vouches  in  a 
general  way,  as  in  form  it  does,  the  first  four  general  councils,  they 
are  to  be  regarded  with  some  d^ree  of  authority  in  this  court,  or 
in  any  court,  and  that  they  are  sent  forth  with  a  voucher  which  no 
others  have. 

Then  comes  the  6th  canon,  which  is,  *'  Mos  antiquus  perduret  in  6tb  canon. 
Egypto  vel  Libya  et  Pentapoli,  ut  Alezandrinus  Episcopus  horum 
omnium  habeat  potestatem ;  quoniam  quidem  et  Episcopo  Romano 
parilis  mos  est  Similiter  autem  et  apud  Antiochiam  cseterasque 
provincias  honor  suus  unicuique  servetur  ecclesise.  Per  omnia  autem 
manifestum  est,  qu6d  si  quis  praeter  voluntatem  et  couscientiam  me- 
tropolitani  episcopi  fuent  oniinatus,  hunc  concilium  magnum  et 
sanctum  censuit  non  debere  esse  episcopum."  No  words  can  be 
stronger  than  those ;  and  here  is  one  of  the  most  important  councils 
of  the  church,— one  of  the  most  important  councils  ever  held, — here 


O')  1  Eli*,  c.  1,  8.  36.  "  Provided 
always,  and  be  it  enacted  by  the  autho- 
rity aforesaid,  that  such  person  or 
E'ersons  to  whom  your  hiemiess,  your 
eim  or  successors,  shall  hereafter  by 
letters  patents,  under  the  great  seal  of 
England,  give  authority  to  have  or 
execute  any  jurisdiction,  power,  or 
authority  spiritual,  or  to  visit,  reform, 
order,  or  correct  any  errors^  heresies, 
schisms,  abuses,  or  enormities,  by 
virtue  of  this  act,  shall  not  in  anywise 
have  authority  or  power  to  order,  de- 
termine, or  adjuoge  any  matter  or 
cause  to  be  heresy,  but  only  such  as 


heretofore  have  been  determined, 
ordered,  or  adjudged  to  be  heresy,  by 
the  authority  of  the  canonical  Scrip- 
tures,  or  by  the  first  four  seneral 
councils,  or  any  of  them,  or  by  any 
other  eeneral  council  wherein  the  same 
was  £clared  heresy  by  the  express 
and  plain  words  of  the  said  canonical 
Scriptures,  or  such  as  hereafter  shall 
be  ordered,  judged,  or  determined  to 
be  heresy  by  the  high  court  of  parlia- 
ment of  this  realm,  with  the  assent  of 
the  clergy  in  their  convocation ;  any 
thing  in  this  act  contained  to  the  con« 
trary  notwithstanding.** 
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Roglna  ».  The  is  this  council,  amongst  its  earliest  canons,  declaring  this,  that  if  any 
^C°**terfc2^°^  bishop  were  ordained  or  consecrated  within  the  province  of  the 

— '^ !Zl    metropolitan,  without  his  sanction,  *^  praeter  voluntatem  et  cooscieD- 

Mr.  Badeley*!    tiam  metropolitani,**  he  was  not  to  be  bishop  at  alL 
argumeDt  jyj^,^  Justice  Coleridob.     Does  it  amount  to  that  ? 

Mr.  Badeley.  **  Qu6d  si  quis  praeter  voluntatem  et  conscientiain 
metropolitani  episcopi  fuerit  ordinatus,  hunc  concilium  magnum  et 
sanctum  censuit  nan  dAere  eue  episeooumJ* 

The  Attorney  General  What  is  tnedate  of  that? 
Mr.  Badeley.  It  is  the  first  council  of  Nicsea,  in  the  year  of  our 
Lord  325.  Your  lordships  will  find  the  canons  of  the  difierent 
councils  in  the  first  volume  otHardmn  (A).  The  first  I  cited  is  in  the 
Apostolical  Constitutions,  at  the  18th  page  of  the  first  volume  of 
Harduin;  the  second  and  third  are  at  pages  324  and  325. 
Council  of  Then  we  have  another  council  in  the  year  341,  the  council  of 

Antioch.  Antioch,  another  general  council  of  great  authority.  The  19th  canon 

19th  canon.  of  this  sa^s,  ^^Episcopum  non  ordinandum  sine  consilio  et  prsesentift 
metropolitani  episcopi,  cui  melius  erit,  si  ex  omni  provincia  congre- 
gentur  episcopL  Quod  si  fieri  non  potest,  hi  qui  aaesse  non  poesunt, 
propriis  uteris  consensum  suum  de  seipso  designent,  et  tunc  demuin» 
post  plurimorum,  sive  per  praraentiam,  sive  per  literas  consensum, 
sententia  conson&  ordinetur.  Qu6d  si  aliter  quam  statutum  est  fiat, 
nihil  valere  hujusmodi  ordinationem."  The  authority  and  rights  of 
the  metropolitan  are  thus  distinctly  asserted.  That  is  at  page  602  of 
the  same  volume  oi  Hardubu 
Councilor  But  soon  afterwards,  in  the  year  372,  in  the  council  of  Laodicea, 

Laodicea.         we  have  a  canon  which  is,  if  possible,  still  stronger,  and  which 
12th  canon.       completely  corroborates  in  substance  the  Nicene  council.     This  waa 
the  council  of  Laodicea  in  the  year  372.    The  12th  canon  i%  *'epis- 
copos  non  oportet  praster  judicium  metropolitanorum  etfinitimonim 
episcoporum  constitui  ad  ecclesiae  principatum.     Nee  eligantur  nisi 
hi,  quos  multo  ante  nota  probabilisque  vita  commendat;  et  nihilo- 
minus  m  sermone  fidei  et  rect&  operatione  per  suam  conversationem 
fuerint  probati.*'    So  that  here  we  have,  in  this  general  council,  the 
authority  of  the  metropolitan  and  his  jurisdiction  upheld,  and  the 
business  of  the  inquiry  thrown  upon  him ;   an  inquiry,  namely,  into 
the  life,  and  character,  and  faith  of  the  person  proposed  for  ordina- 
tion.    I  ought  to  state,  that  is  at  page  783  of  the  first  Tolume  of 
HarduiTL 
2nd  Council  of      Then,  my  lords,  in  the  second  council  of  Carthage,  there  is  a  canon 
Cartharge.        which  I  need  hardly  read  at  length,  but  which  is  very  much  to  the 
1 2th  canon.       ^me  effect  as  the  12th  canon  of  Laodicea.      And  then  we  have 
4tb  Council  of  <uiother,  which  is  in  the  4th  council  of  Carthage ;    which  is  so 
Oartbarge.        important,  that  I  roust  call  your  lordships'  particular  attention  to  it. 
Ut  canon.         Jt  ig  the  very  first  canon  of  the  4th  council  of  Carthage,  which  was 
held  in  the  year  398.      '^  Qui  episcopus  ordinandus  est,  antea 
ezaminetur,  si  natur&  sit  prudens,  si  docibiUs,  si  moribus  temperatos, 
si  vil&  castus,  si  sobrius,  si  semper  suis  negotiis  cavens,  si  humilis,  si 
afiabOis,  si  misericors,  si  literatus,  si  in  lege  Domini  instructus,  a  m 
Scripturarum  sensibtu  cautus^  si  in  dogmatibus  ecdesiasticis  ezerci- 

(K)  ^'Collectio  regia  max.  conciliorum  ab  anno  84  ad  ann.  1714.** 
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tatus;  ef  anie  omnia,  rijidei  documenia  verbis  thnpUcibiu  asserat;  RegiMv.  Th« 
id  enu  Patrem  et  Rlium  et  Spiritum  Sanctum,  unum  eflse  Deum   ^^^f 

conBimaDSy" — ^and  so  on,     Hien  it  goes  on,  and  recites  at  length  ' 

the  articles  of  the  creed,  and  then  it  proceeds :  **  Quaerendum  etiam  Mr.  B«iel«y'» 
ab  eo,  si  Novi  et  Veteris  Testamend,  id  est,  Jjeffs  et  Ph>phctarum,  *'»'™^ 
et  Apostolorum,  unum  eundemque  credat  auctorem  et  Deum." 
And  then  it  goes  on,  and  refers  to  various  heresies  which  were  in 
existence  at  that  day,  which  he  was  expressly  required  to  renounce. 
Then,  my  lords,  at  the  latter  part  of  the  canon :  *^  Cum  in  his  omnibus 
exaroinatus,  inventus  fiierit  plene  instructus,  tunc  cum  cofuenm  ch- 
ricorum  et  Uncorum,  et  conventu  totius  provindae  episcoporum, 
meudmeque  metropoikani  vel  auetoritate  vel  preBsentia,  oroinetur 
episcopus.  Suscepto  in  nomine  Christi  episcopatu,  non  suae  delec- 
tationi,  nee  suis  motibus,  sed  his  patrum  definitionibus  acquiescat. 
In  ejus  ordinatione  etiam  aetaa  requiratur,  quam  sancti  patres  in 
praeeligendis  episcopis  constituerunt  Dehine  disponitur,  auaUter 
ecclesiastics  officia  ordinantur.''  That  is  at  page  978,  in  tne  first 
volume  of  Hardvin.  It  is  the  first  canon  of  the  4di  council  of 
Carthage. 

Then,  my  lords,  in  some  of  the  later  councils  there  are  canons  to 
the  same  effect;  to  which  I  would  refer,  but  I  will  not  trouble  your 
lordships  by  reading  them  at  length.     There  is  the  25th  canon  of  Council  of 
the  council  of  Cluucedon,  which  was  held  at  a  later  period,  but  ^^^^^ 
which  is  generally  cited  as  one  of  the  first  four  general  councils. 
And  your  lordships  will  find  the  acts  of  that  council  in  the  2nd 
volume  of  Hardmnf  p.  601,  &c.    Then  there  is  the  council  of  Aries,  Counca  of 
the  canons  of  which  occur  in  the  2nd  volume  of  Harduin,  p.  774.  ^^'- 
The  5th  canon  is  to  this  effect:  '^Episcopum  sine  metropolitano^ 
vel  epistola  metropolitan!,  vel  tribus  comprovincialibus  episcopis, 
non  liceat  ordinare :  ita  ut  alii  comprovincialesepistolisadmoneantur, 
ut  se  suo  response  consensisse  significent     Ou6d  si  inter  partes 
aliqua  nata  fiierit  dubitatio,  majori  numero  metropolitanus  in  elec- 
tione  consentiat.''    And  the  6tn  canon  then  follows  in  these  words:  ^  canon- 
'^niud  autem  ante  omnia  clareat,  eum  qui  sine  conscientia  metropo* 
litaui  constitutus  fiierit  episcopus,  juxta  magnam  synodum  esse 
episcopum  non  debere.*' 

The  authority  of  the  metropolitan  is  recognised  in  each  of  these, 
more  or  less ;  but  those  I  have  read  firom  the  early  conndk  are  quite 
sufficient  to  show  that  the  church  proceeded  upon  the  rule  of  Scrip- 
ture, to  which  I  referred  in  the  first  instance,  the  authority  of  ot 
Paul  himself;  and  that  the  power  vested  in  the  metropolitan  was  not  The  early 
merely  the  power  of  conferring  orders,  or  ordination,  and  consecra-  cooncOsiinpoie 
tion,  but  that  upon  him  restea  an  obligation  of  the  highest  nature,  Mlium^ir*^ 
to  inquire  beforehand  into  the  character,  fiuth,  morals,  and  habits,  Satjofinqntrj. 
of  the  men  proposed  for  such  offices. 

Tour  loroships  will  find  that  the  rule  of  the  earlier  councils  was  '^  ^^f  ^ 
at  once  adoptea  into  the  canon  law  itseE    In  the  earlier  part  of  the  ooandli  adopt- 
Carpus  Juris  Camtmicif  you  find  the  same  rule.     In  the  first  part  of  ed  into  the 
the  Decretum,  in  the  dorpus  Juris  Canomciy  you  have,  at  page  107   ^^  *^"^ 
of  the  first  volume  of  die  fi)lio  edition,  the  23rd  Distinctio.    There  ^\^  . 
we  have  a  long  caoon  entitled  **  Quamodo  sit  examinandus  qui  m  ^^§[^ 
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R«gnia  9.  The  epiicapum  ehgUur.^    And  then  we  have  given,  and  I  believe  in  the 
^c^^^ia^    very  same  words,  the  very  canon  to  which  I  referred  your  lordships 
CMtefbdry^   from  the  4th  council  of  Carthaee.     It  crives  the  canon  at  lengtb, 
MK  Badelej^   adopting  it  as  part  of  the  general  body  of  the  canon  law.     And  the 
*'^^'"''*'^         glosses  upon  this  passage  distinctly  recognise  the  same  doctrine. 
You  will  find  that  that  has  always  been  conndered  a  part  of  the 
canon  law,  of  which  there  never  lias  been  a  doubt  as  to  its  universal 
application. 
I>eci«t  L»  So  again  in  the  first  part  of  the  Decretum ;  in  Disdnctio  64  r 

IxiT^  8.  <*Illudgeneraliter  est  clarum,  qnod  si  quis  praeter  sententiam  metro- 

politaoi  fiierit   fiictus  episcopus,   hunc  magna  synodus  diffinivit 
episcopum  esse  non  oportere.      Very  much  in  the  same  language  as 
I  read  to  your  lordships  from  the  one  of  the  canons  of  the  coimcii  of 
AriesL     QO  that  here  is  the  rule  of  the  canon  law  upon  the  subject. 
And  a  litde  afterwards,  in  the  very  same  pitte  of  the  Decretum 
P*^  ^'*       which  I  have  just  cited  to  your  lordships,  there  is,  "  Non  debet 
ordinari  episcopus  absque  consilio  et  presentia  metropolitani  epis- 
copi."    And  it  goes  on,  and  shows  what  are  the  dirorent  tbinn 
which  the  archbishop  is  to  inquire  into ;  and  afterwards  it  says:  ^  Si 
autem  aliter  quam  statutum  est  fiat,  nihil  valere  hujusmodi  ordin»- 
Decrct  L,        tionem."    And  then,  it  says,  ^^  Placet  omnibus,  ut  inconsulto  primate 
lxT.>  6.  cujuslibet  provincise,  tam  facile  nemo  presumat,  licet  cum  mnltis 

episcopis^  m  quocumque  loco,  sine  ejus,  ut  dictum  est,  prsBcepto, 
The  nine  rule  episcopum  ordinare."    The  right  of  the  primate  is  distinctly  recog- 
i!nbTOkfof*Uie  ^^^  t^^  <u3d  it  \a  clear  beyond  all  question,  in  all  books  relating 
canon  law.        to  the  canon  law  which  I  nave  ever  seen  €x  heard  of,  that  the 
authority  of  the  metropolitan  is  stated  pretty  nearly  in  the  same 
terms,  and  the  obligation   is  thrown   upon  him  to  inquire,  wid 
examine  most  diligently,  into  the  faith  and  habits  and  character  of 
the  individual     And  that  was  always  carried  out,  my  lords,  practi- 
cally, in  this  country,  as  in  others.    That  rule  of  the  canon  law 
has   universally  prevailed  wherever  episcopal  authority  has  been 
established. 

Now  of  the  writers  upon  the  canon  law,  we  have  had  several 

cited  to  us  already  by  my  learned  fiiend  Sir  Fitzroy  Ketty^  in 

moving  for  this  rule,  and  otners  have  been  cited  on  the  other  side, 

and  various  comments  have  been  made  upon  them;  but  they  all 

tend  to  show  the  same  thing,  namely,  the  extent  and  nature  ot  the 

metropolitan's  jurisdiction,  and  that  it  was  of  that  kind  and  quality 

which  had  been  declared  by  the  canons  of  the  ancient  churdk 

Nothing  could  be  done  without  the  sanction  of  the  metropolitan, 

and  in  order  to  determine  whether  any  person  should  be  ordained  or 

not,  it  was  necessary  for  him  to  be  suomitted  to  the  metropolitan 

himself,  who  was  to  examine  and  decide  accordingly.    My  lords, 

the  nature  of  the  metropolitan's  rights  and  privileges  are  shown  in  a 

book  which  I  dare  say  may  be  in  the  hands  of  some  of  your  lord- 

Dupin,  de         ships,— ^for  it  is  a  book  wnich  is  well  known, — Dupm  (who  was  a 

Dirc?!^*^^     veiy  learned  writer  both  as  a  canonist  and  general  historian)  De 

^  ^ '  Antiqud  EccksuB  DisciplinA.     In  the  1 2th  chapter,  at  page  62,  there 

is  a  long  disquisition,  and  a  learned  one,  '*De  juribus  et  privilegiia 

metropolitanorum ;"  in  which  he  distinctly  shows  what  were  the 
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rights  of  the  metropolitan,  with  reference  to  the  ordination  of  priests  Rerlna  p.  The 
and  the  consecration  of  bishops.     He  refers  to  those  councils  which  -^chbishop  of 
I  have  already  cited  to  \our  lordships ;  and  he  refers  also  to  a  great  r  ury.^ 

number  of  authorities  of  a  later  period  in  thechurch,  as  proving  how  Mr.  Badeley'k 
fully  and  completely  those  rights  of  the  metropolitan  were  recognised,  "fi^'*"**'^*- 
and  how  constantly  they  were  exercised  in  the  church,  throughout 
all  periods.  At  page  62,  he  says,  '^Primum  metropolitani  Jus, 
idque  antiquissimum,  est  ordinandi  episcopos  provinciae.  Hoc 
autem  sic  fieri  solebat.  Clerus  et  populus  urbis  cujus  episcopus 
mod6  defunctus  erat,  episcopum  eligebant,  ut  innumeris  testimoniis 
probari  posset ;  quia  vero  fieri  non  poterat,  ut  in  eligendo  non  parum 
errarent,  hominemque  sacerdotio  indignum,  ad  tantam  dignitatem 
promoverent,  electiones  ab  episcopis  ordinatoribus  examinandae  et 
discutiendae  erant.  Quoniam  vero  magna  fuisset  orta  turba  si  cuivis 
passim  episcopo  licuisset  episcopum  ordinare,  statutum  est  ut  epis- 
copi  electio  confirmaretur  ab  episcopis  provincise,  prsesertim  vero  a 
metropolitano."  He  gives  that  as  the  deduction  which  he  makes 
from  the  various  authorities  which  he  cites;  and  he  sives  it  as  a 
matter  perfectly  clear,  that  the  rights  of  the  metropolitan  were  to 
ordain  tne  bishop,  and  that  there  was  to  be,  upon  that,  a  full  exami- 
nation and  discussion  of  the  election,  and  the  fitness  of  the  individual 
elected,  in  order  to  guard  against  an  improper  choice. 

There  is  also  a  summary  of  this  in  Fuurifi  ^*  Institution  au  Droit  Fleury,  insH 
Ecclesiastique/*  where  in  the  10th  chapter  of  the  first  part,  he  refers  *^*o^oMDr<nt 
to  these  duties  of  the  metropolitan ;  he  is  speaking  of  the  confirma-  '^  ' 
tion  of  the  election  of  a  bishop ;  and  then  he  says,  *'  Le  metropolitain 
fait  appeler  toutes  les  parties  mteressees;  savoir,  ceux  qui  paroissent 
co-elus,  ou  opposans,  par  des  citations  expresses;  les  autres  par  des 
afiiches.  Les  delais  passes,  il  procede  au  jugement,  soit  avec  les 
parties,  soit  d'office,  si  personne  ne  se  presente  pour  combattre,  ou 
pour  defendre  Telection."  So  that  there  is  an  election,  according  to 
this  writer,  which  would  heproformd  if  nobody  appeared  at  all ;  but 
it  would  be  with  full  consiaeration  of  the  matter  before  the  parties, 
supposing  any  one  did  appear  to  oppose.  He  then  proceeds  to  say, 
^  Ce  jugement  consiste  a  examiner  les  qualites  de  I'elu  et  la  forme  de 
I'election.  Et  s*il  y  a  des  contradicteurs,  le  proces  pent  dtre  fort 
long.  II  pent  y  avoir  grand  nombre  d'opposans ;  et  chacun  pent 
avancer  autant  de  causes  de  nullite,  qu^il  pent  y  avoir  d'irregularites 
et  d'incapacites  en  la  personne  de  Telu,  et  de  chacun  des  electeurs ; 
et  quil  y  ade  d^fauts  de  formalites  dans  Telection." 

My  lords,  the  authority  of  Fleury  is  of  very  great  value  here.    His 
'*  Institution  au  Droit  EccUsiaatique^  is  a  work  of  acknowledged  merit 
He  was  a  very  learned  man,  a  member  of  the  French  church ;  and 
I  apprehend  the  practice  of  the  French  church,  at  least  in  the  Practice  of 
earlier  period  before  the  Reformation,  was  very  much  assimilated  to  *t®  ^^J*"^^ 
the  practice  of  the  cfaiurch  of  England.     He  gives  then  what  he  riortothc 
understood  to  be  the  rule  and  practice  of  tne  canon  law,  and  Eaglish 
certainly  that  which  had  long  been  in  force,  and  prevailed  in  France  *ie*onn*i'on- 
in  his  time,   which  was  more   than  a  century  ago;    for  he   was 
confessor  to  Louis  15. 

Mr.  Justice  Erle.     Does  he  speak  of  an  election  by  all   the 
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membere  of  the  chorch^  lay  as  well  as  clerical?  Yoa  ^  not  men* 
tion  whether  it  was  one  of  the  elections  where  every  member  of  the 
church,  clerical  as  well  as  lay,  was  entitled  to  join. 

Mr.  Badekjf.     He  is  speaking  of  the  elections  by  the  chapter. 

Mr.  Justice  Ebi&  Will  you  draw  our  attention  to  what  it  is  be 
is  speaking  of? 

Mr.  Badeley.  He  is  speakins  of  elections  ffenerslly;  and  he 
includes  among  them  elections  oy  chapters.  He  is  not  meiclj 
speakinff  of  elections  of  the  more  popular  kind ;  but  he  is  speaking 
sjso  of  me  elections  by  chapters ;  and  he  shows  here  that  the  inqmir 
was  to  be,  not  only  as  to  tne  election  itself,  but  as  to  the  character 
of  the  elected.  It  might  extend,  he  says,  over  a  yery  bns  period. 
There  might  be  very  many  people  who  might  come  and  msike  olifec- 
tions;  and  it  was  the  duty  of  the  metropolitan  to  discoas  and 
consider  them  all,  and  allow  of  course  the  parties  to  be  heard. 

The  general  rule  in  all  the  treatises  I  have  been  able  to  consult,  is 
to  the  same  effect,  that  the  metropolitan  is  to  examine,  in  order 
to  ascertain  whether  consecration  is  hereafter  to  take  place  or  not. 
I  could  refer  your  lordships  to  other  authorities  on  the  sabject, 
among  others  to  one  of  great  name  as  a  canonist,  Barboaa,  in 
his  ^*  Jia  EccUdasticum  Universum^  where  the  same  thing  is  laid 
down.  It  is  in  the  chapter,  **  De  EpUcoporum  Omfirmatwme  ei 
Contecrationej^  that  is,  chapter  9,  liber  I,  page  140  of  the  folio. 

This  being  the  general  rule  of  the  canon  law,  which  had  existed  as 
a  rule,  which  was  adopted  from  the  earliest  canons,  and  from  canons 
which  were  always  deemed  of  the  highest  importance,  I  think  it  is 
ec^ually  clear  that  it  was  a  rule  which  was  universally  received  in 
this  country,  A  great  deal  of  observation  was  made,  by  some  of  my 
learned  friends  on  the  other  side,  as  to  what  was  the  value  of  the 
canon  law  here.  I  think  the  Attorney  General  said,  it  was  to  be 
regarded  as  foreign  law,  and  that  your  lordships  could  not  take  cog- 
nizance of  it  {Ty  I  apprehend  that  is  quite  a  mistake.  Your  lord- 
ships know  that  the  canon  law  eenerally  was  the  received  ecclesias- 
tical law  of  this  country.;  and  I  find  it  expressly  laid  down,  upon 
clear  authority,  that  your  lordships  will  take  cognisance  of  that  which 
is  the  ecclesiastical  law  of  the  land.  In  Viner^s  Abridgment^  title 
Courts  D.,  it  it  said,  (and  various  old  authorities  are  cited  for  it), 
that  ^'  the  judges  of  the  common  law  shall  take  cognizance  what  is 
the  law  of  the  church,  or  of  the  admiralty,  &C.''  And  perhaps,  with 
regard  to  the  canon  law,  and  its  effect  here,  I  cannot  do  better  than 
read  to  your  lordships  the  language  of  the  late  lamented  Sir  WUKam 
FoUetty  \n  aiguing  a  case  before  Uie  House  of  Lords ;  and  I  cite  it 
with  the  more  confidence,  because  the  principle  of  it  was  admitted 
by  certain  noble  and  learned  lords  who  were  present  there,  and  who 
recognised  it  with  reference  to  the  case  then  before  them,  which  vras 
one  of  marriage  law.  Sir  WilUam  FoUett  said  (m),  '*  Let  me  address 
your  lordships  for  one  moment  with  respect  to  the  canon  law.  The 
canon  law  was  the  law  of  the  church,  the  ecclesiastical  law.     The 

SO  Suproy  p.  157. 
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in  the  text  is  taken  from  the  short- 
hand writer's  notes. 
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canon  law  was  received  in  this  country,  and  became  the  bw  of  this  Regfna  v.  Tbc 
country,  except  so  &r  as  it  clashed  with  or  was  conflicting  with  the    ^c^e^^ry! 

common  law  of  the  land     We  know,  my  lords,  one  striking  instance  ' 

in  which  the  canon  law  was  not  adopted  into  this  country,  because  ^^'  B^^^l^y** 
it  interfered  with -one  of  the  principles  of  the  common  law,  with  •'*^™*°^ 
reference  to  that  branch  of  it  wnich  we  are  now  discussing.  It  was 
not  received  in  this  country  for  the  purpose  of  legitimizing  bastards 
bom  before  marria^ ;  and  no  doubt,  my  lords,  the  canon  law  did  not 
become  the  law  of  England,  so  far  as  it  conflicted  with  any  principles 
of  the  common  law;  but  otherwise  it  is  the  law  of  this  country ;  it 
is  the  ecclesiastical  law  of  the  country;  and  I  do  not  understand,  my 
lords,  speaking  with  very  great  deference  (and  no  one  can  feel  more) 
to  one  of  the  learned  judges  of  the  court  below, — I  do  not  understand 
the  meaning  of  'the  king's  ecclesiastical  law'  as  distinct  from  the 
canon  law.  The  ecclesiastical  law,  my  lords,  is  the  canon  law ;  and 
it  is  the  canon  law  only  as  far  as  it  does  not  conflict  with  the  com- 
mon law  of  England.  It  has  been  received  in  this  country ;  it  has 
been  adopted  in  this  country ;  and  is  in  full  force  where  it  does  not 
conflict  with  the  law  of  the  land." 

The  Attorney  General     That  is  not  true. 

Mr.  Badeley.  I  think  it  is  true  indeed.  I  apprehend,  with 
respect  to  the  earlier  body  of  the  canon  law,  to  which  I  have  called 
your  lordships'  attention,  there  is  authority  both  from  Blackstone 
and  Hale  to  say,  that  that  is  part  of  the  canon  law  of  the  land,  and  I 
contend  it  would  be  so,  upon  principle  and  upon  reason. 

Lord  Denman.  Sir  WilUam  FoUett  argued  in  favour  of  the 
marriage.  He  resorted  to  the  canon  law,  to  show  that  such  mar- 
riages, without  the  intervention  of  a  priest,  mi^ht  be  good,  and  he 
states  what  you  have  read.  But  Lord  Uhief  Justice  Tindal,  speaking 
in  the  name  of  the  twelve  judges,  quodng  Lord  Coke  and  Sir  Matthew 
Haky  distinctly  says  the  canon  law  is  not  the  law  of  England,  except 
it  has  been  provea  and  adopted  in  this  country  (n). 

Mr.  Badeley,  If  it  has  been  proved,  and  received  and  adopted  in 
this  country,  of  course  there  can  be  no  doubt  that  it  is  the  ecclesias- 
tical law  of  the  land.  I  think  there  is  authority  from  Blackstone  and 
Hale  for  saying  that  the  general  body  of  the  canon  law,  the  earlier 
collection  of  the  canon  law,  is  the  ecclesiastical  law  of  this  land  and 
has  been  so  received  and  adopted ;  and  if  so,  the  onus  probandi  of 
showing  that  any  portion  of  the  canon  law  is  not  the  law  of  England, 
lies  upon  those  who  make  objections  to  it;  and  it  would  rather  be 
for  my  learned  friends  to  show  that  it  was  not  received,  than  for  us 
to  show  that  it  was.  Because,  look  at  the  state  of  the  church,  my 
lords,  at  the  time.  Look  at  the  unity  which  prevailed  among  the 
nations  of  Europe  upon  religious  matters;  and  the  probability  would 
be  that  if  any  law  were  laid  down  for  the  church  generally,  it  would 
be  received  universally,  and  be  admitted  at  once,  and  acted  upon  in 
the  various  countries  which  were  under  the  same  ecclesiastical  rule ; 
and  if  at  that  time,  if,  before  the  Reformation,  there  was  any  general 
rule  of  law  which  was  sanctioned  and  adopted  by  the  Roman  church, 
that  would  be  at  once  the  canon  law  of  this  country,  and  take  effect 

(fi)  10  CI.  and  Fin.  680. 
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Regina  o.  The  here ;  and  the  ecclesiastics  of  this  country,  the  ecclesiastical  judges  of 
^DteAur  **'  ^^^  country,  would  enforce  that  law,  and  act  upon  it,  as  they  <ikl 

. ^  act  upon  it;   and  I  think  we  have  the  clearest  evidence  and  moat 

Mr.  Bjideley's    abundant  proof  of  that  in  the  work  of  Lyndwoody  and  in  those  of 

urgoment. j^j^^  ^  Athon  and  other  English  canonists  of  earty  date.     We  have 

Authority  at-     in  the  dijBTerent  positions  which  they  lay  down,  in  the  different 

tribated  to  the    matters  of  which  tney  treat,  citations  in  every  page  from  the  general 

Enffiand'by"      '^^ J  ®^  ^®  canon  law.     They  cite  the  provisions  of  the  Decretom, 

Lvndwood  and   and  the  Other  authorities  which  I  have  referred  to,  at  length.  So  that, 

other  English     as  &r  as  LynduDood  goes,   and  John  de  Athon,  and   the  English 

canonifts.         canonists  at  that  time,  they  are  evidence,  and  the  most  conclusive 

evidence,  that,  the  general  canon  law  was  at  that  time  in  force  in 

England,  and  constituted  mainly  the  ecclesiastical  law  of  this  country. 

And  that  being  so,  it  must  at  least  be  presumed  to  be  in  force  anless 

the  contrary  can  be  shown. 

The  notes  and       Now  in  the  passages  which  were  cited  from  I^nduyoody  and  from 

|J°^^    d  *'^*'*  *  Athon  upon  the  constitutions  of  Othobon  (o\  I  submit  that 

John  de  A^on  ^®  have  distinct  proof  that  those  rules  of  the  canon  law  with  reference 

relate  to  eleo-    to  metropolitans  and  elections  generally,  were  the  ecclesiastical  law 

finn'tto*^  *^°f '    ^^  ^*®  land,  and  were  in  force  here  with  reference  to  this  very  matter, 

bisbopi.    ^       ^6  confirmation  and  consecration  of  bishops.     My  leamea  friends 

on  the  other  side  found  some  fault  with  one  of  the  citations  which 

had  been  made  with  reference  to  confirmations  generally  (p);  and  I 

think  it  was  said  that  it  was  a  commentary  of  Lyndwaod^s  upon  a 

constitution  of  Archbishop  Peckhaniy  which  did  not  treat  of  and  did 

not  refer  to  the  elections  of  bishops,  but  only  of  inferior  prelates.     I 

admit  that,  with  reference  to  the  constitution  itself;  but  I  do  not 

admit  that  the  notes  and  glosses  of  Lvndwood  apply  solely  to  inferior 

S relates.  I  think  it  will  be  found  tnat  those  rules  which  he  lays 
own  with  reference  to  elections,  and  what  will  make  elections  voidy 
are  the  same,  whether  they  are  elections  of  bishops,  or  of  inferior 
prelates;  the  general  rules  with  respect  to  elections,  and  confirma- 
tions of  elections,  being,  that  parties  shall  be  cited,  and  there  shall  be 
an  opportunity  for  a  proper  discussion  of  the  merits  of  the  individual ; 
that  those  shall  take  part  in  it  who  are  entitled  to  take  part ;  and  that 
if  an  election  is  made,  and  the  confirmation  of  the  election  takes  place, 
without  those  rules  being  followed  which  are  there  pven,  the  con- 
firmation of  the  election  is  void.  It  will  be  found  that  the  rules  there 
given  are  just  tlie  same  with  respect  to  the  election  of  bishops,  as  of 
others;  and  that  therefore  the  criticism  of  my  learned  friends  upon 
that  citation  is  not  one  which  can  be  allowed  to  be  of  any  weight. 

And  in  the  Ttdfula  which  is  prefixed  to  LyndunxxTs  IVovineiale,  I 
find  the  reference  to  be  this,  ^'Confirmationem  electionis  qualis  debet 
prsecedere  vocatio."  And  then,  referring  to  the  passage  cited,  as 
showing  the  rule  which  applies  to  all  confirmations  of  elections 
generally,  h^  adds,  "  Et  ibi  nota  subsequentur  quse  sunt  servanda  in 
negotio  confirmationis." 

But,  my  lords,  I  am  satisfied  that  the  matter  is  clear  beyond  all 
doubt,  that  these  English  canonists  assert  the  right  of  the  metropo- 
litan, and  his  duty  to  examine,  and  that  he  is  to  exercise  a  discretion 

(o)  Supra,  pp.  113,  114,  180,235.  (p)  Supra,  pp.  130,  178,  181. 
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in  confirming  the  election  or  not     I  assert  that  this  follows  and  is  Refrina  v.  Tbe 
clear  from  two  or  three  passages  of  John  de  Athon,  in  his  notes  to  a  -^chbishop  of 

constitution  of  Otho,  "  JO*  Officio  Archiepiscoporum  et  Episcoporum^    .___"7'. 

and  also  in  his  glosses  on  a  constitution  of  Othobon,  "  De  ConfirmatUme  Mr.  B^ieley's 
Episcoporum  (y)."  There  are  rules  there  given  for  the  conduct  and  •'^g«»«nt« 
guidance  of  archbishops  and  bishops ;  and  as  some  of  the  passages 
are  very  long,  I  will  not  trouble  your  lordships  with  them ;  out  they 
ut  it  beyond  all  question,  by  their  references  to  the  general  canon 
aw,  that  the  rules  of  the  canon  law  were  in  force  here ;  that  it  was 
the  duty,  and  therefore  that  it  was  an  obligation  upon  the  archbishop, 
in  this  country  as  in  others,  to  examine  into  the  doctrine,  morals^ 
habits,  and  character  of  the  individual ;  that  the  questions  before 
him  were  of  a  very  serious  and  very  minute  kind;  that  he  exercised 
his  office  judicially;  and  that  the  forms  then  used  were  pt'etty 
nearly  the  same  as  have  subsisted  to  the  present  day*  Thus  we 
have  cogent  evidence  of  what  was  the  rule  in  the  earlier  period  of 
English  history ;  for  the  date  of  this  commentary,  I  believe,  or  at 
least  of  the  constitution  of  Othobon^  is  in  the  reim  of  King  Henry  3. 
And  if  this  was  the  rule,  there  is  no  reason  to  cbubt  that  it  was  the 
practice,  and  that  the  archbishop,  if  he  saw  fit,  and  the  inquiry  was 
not  satis&ctory  to  him,  might  annul  the  election. 

My  lords,  in  a  work  of  considerable  interest  and  value,  WliartofCs  The  early  pr«c- 
AngUa  SacrOf  in  the  first  volume,  there  are  various  proofe  and  ^,^ft^ 
examples  given  from  early  writers  prior  to  the  Reformation,  of  the  Wharton's 
practice  in  this  country,  with  respect  to  confirmation.  At  p.  315,  we  ^n^Ua  Sacra. 
nave  an  instance  in  tne  bishopnck  of  Winchester,  where  a  person 
who  had  been  bishop  of  Bath  was  elected  to  the  see  of  Wincnester, 
and  rejected  by  the  then  archbishop  of  Canterbury  on  account  of  a 
canonical  disqualification.  **  Electum  Johannes  Cantuariensis  Archie- 
piscopus  ob  crimen  pluralitatis  beneficiorum  olim  commissum 
reiecit,  virtute  canonis  a  Concilio  Lugdunensi  anno  1274  lati." 
Then  follows  this  passage:  **  Rejecto  Bathoniensi  Monachi  elegerunt 
Ricardum  de  la  More,  Archidiaconum  Wintoniensem  et  Subdecanum 
Lincolniensum,  1280,  6  Novemb.  Admissus  is  a  Rege  fuit,  sed  ab 
Archiepiscopo,  ccclesiasticae  disciplinie  observantissimo,  ob  idem 
pluralitatis  crimen  reprobatus.  Romam  igitur  petiit,  inito  itinere 
1281,  5  CaL  Martii;  et  pro  confirmatione  electionis  suae  obtinenda 
multum  desudavit.  E  contra  Archiepiscopus,  missis  ad  curiam 
procuratoribus,  nullum  non  lapidem  movit,  ut  ilium  episcopatu 
excluderet ;  tanta  ususinstantia,  ut  nisi  res  pro  voto  cederet,  Archie- 
piscopatum  abdicare  decreverit."  He  determined  to  give  up  his 
archbishoprick,  if  the  matter  should  not  end  as  he  desired.  Then 
there  is  tne  letter  which  he  wrote ;  and  the  history  says  at  last, 
"Electio  demum  a  Papa  cassata  est,  anno  1282,  baud  ita  tamen  ob 
importunas  Archicpiscopi  preces,  quam  quia  Ricardus  ne  obolum 

5|uidem  pro  confirmatione  habendf&  simoniae  raetu  dare  vellet.'' 
lowever,  there  we  have  an  instance  of  the  consideration  of  the 
merits  or  demerits  of  the  man,  with  a  view  to  his  confirmation,  and 
the  archbishop  annulling  the  election,  and  a  controversy  thereupon 
raised  between  the  archbishop  and  the  crown.    The  question  is  then 

(q)  Pp.  55,  135. 
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R^iM  9.  The  carried  by  appeal  to  Rome ;    and  the  matter  dedded  at  Rome, 

ArcfabUbop  of  according  to  toe  aichbiahop's  desire. 
^^^"^^y-        Mr.  Justice  Erlb.    What  is  the  date  of  that? 

Mr  BtMef9       Mr«  Baddey.     That,  my  lord,  is  of  the  date  of  1281  and  1282. 

argtmiMt.  Then,  my  loids,  we  have,  at  p.  348,  of  the  same  volume,  another 
instance,  of  an  elecdon  of  a  bishop  of  Rochester,  and  his  confirms* 
tion  by  the  Archbishop^  ^^prsemisi  legitima  examinatione  super 
electione.'*  And  again,  at  p.  357,  we  find  another  case,  more  at 
length,  where  the  proceedings  are  stated.  It  is  in  the  bistcxT  of  the 
church  of  Rochester,  ^*  Historia  Roffensis.**  There  it  says,  '^rraesen- 
tatus  fijit  idem  electus  Waltero  Cantuariensi  archiepiscopo  apud 
Lambeth,  ut  patrono,  et  11  CaL  April,  admissus  abeodem ;  et  datus 
fuit  dies  opponere  volentibus  ad  comparendum  ubicumque  13  Cal. 
Maii.  Quo  die  adveniente,  in  capella  de  Lambeth,  et  nullo  opposi- 
tore  comparente,  pronuntiata  electione  per  M.  Andream  de  Breggd 
FratribusqueJ.de  Westerham  Monacho,  et  G.  de  Mepeham  Sacrista, 
productis  et  juratis  ad  instruendum  officium,  datus  fuit  dies  iv.  Non. 
Maii  ad  audiendam  pronuntiationem  productonim*  Quo  die 
adveniente,  dicto  electo  comparente,  et  confirmationem  suae  electioob 
petente,  respondit  Arcbiepiscopus,  qudd  ligatee  fuerunt  manus  ejib, 
et  qu6d  non  potuit  ulterius  procedere,  quiil  P^pa  provisioneni 
Ecclesise  Roffensis  ad  opus  Fratris  Johannis  de  ruteolis  Gallici, 
Confessoris  Dominse  Reeinae,  resenravit."  So  that  the  archbishop 
was  merely  stopped  by  the  Pope,  and  the  account  is  then  given  of 
the  proceedings  which  followed  upon  this.  Then  again  at  page  417, 
in  tne  history  by  one  of  the  monks  of  Norwich,  of  some  of  the 
bishops  of  that  see,  it  is  stated,  that  in  the  year  1416,  John  Wakerynf? 
was  made  bishop  of  Norwich,  during  the  schism  in  the  (lapacy. 
*'  Cujus  promotionis  tempore  schisms  quasi  generale  fuit  in  ecctesia. 
Tres  enim  regnaverunt  Antipapse.  Et  igitur  nc  regnum  Anglic 
cuiquam  schismatico  in  aliquo  confaveret,  electus  prssdictus  per 
Henricum  Chichele  Cantuaris  Archieprsesulem  confirmatus  etcon- 
secratus  fuit,  sub  Rege  Henrico  5."  oo  that  there  the  archbishop 
interferes,  and  confirais  the  bishop,  in  consequence  of  there  being  a 
schism  in  the  papacy. 

Mr.  Justice  Erle.  Does  not  that  intimate  that  the  Pope  was  the 
proper  person  to  confirm ;  and,  there  being  three  Anti-Popea^  coald 
the  arcijbishop  of  Canterbury,  on  account  of  that  special  circum- 
stances, confirm  ? 

Mr.  Badeley.  But  it  seems,  my  lord,  the  Pope  had  previously 
usurped  the  power  of  the  confirmation  of  bishops  generally  in 
England.  I  shall  have  occasion  presently  to  refer  your  lordships  to 
some  matters  with  respect  to  that,  whicn  will  explain  the  circum- 
stances under  which  this  power  devolved  on  the  archbishop. 

Now  in  the  same  volume,  at  p.  531,  in  the  account  of  the  bishops 
of  Worcester,  we  have  this  statement:  '^Mortuo  Godefirido  Giffanl) 
Monachi  Wigomienses  e  coetu  proprio  elegerunt  yirum  optimum 
Johaimem  de  S.  Germane,  1302,  25  Martii.  Electionem  Rex 
Edwardus  dato  assensu  die  7  Aprilis  confirmavit"  The  crown  con- 
firmed the  election.  '^  Archiepiscopo  autem  confirmationem  suam 
denegante,  Romam  itum  est.'^  The  archbishop  there  fore  was  not  con- 
sidered to  be  bound  by  the  confirmation  oi  the  crown,  or  by  the 
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assent  of  the  crowo.  The  archbishop  took  hisowncoune:  hereFoaed  RegiDa*.  The 
to  confirm  the  election,  as  in  the  previous  case  to  which  I  referred   ^^^^^'i^**' 

yoor  lordships.    ''Lite  adhuc  pendente,  electus  in  ciiri&  Roman&   > ! !?1- 

prsesens,  seu  moras  impatiens  sen  Papse  voluntati  obsecundans,  juri  ^'  Baddey'i 
suo  cessit**    And  so  the  matter  ended.     But  that  is  evidence  from  '^^"'^^ 
which  your  lordships  may  see  that  the  right  claimed  by  the  arch* 
bishop  at  that  time  was  actually  exercised  by  him  in  this,  as  in  the 
other  case ;  the  discussion  and  the  controversy  being  the  cause  of  an 
appeal  to  Rome. 

So  again,  my  lords,  as  to  the  church  of  E3y,  at  p.  631  of  the  same 
volume,  we  have  an  account  of  bishop  Ridel,  bv  one  of  the  monks  of 
Ely.  This  was  very  early  in  the  history  of  that  church,  for  it  was 
soon  after  the  death  of  Thomas  A'Beckett  Galfridus  Ridel  was 
elected,  he  being  archdeacon  of  Canterbury.  ''Hie  enim  cum  a 
Monachis  Elyensibus  fuisset  electus,  et  in  communi  audienti& 
pui]gfts8et  innocentiam  suam,  quod  mortem  S.  Thomse  Archiepiscopi 
neque  verbo  neque  facto  neque  scripto  scienter  procuravit,  in  die 
Ascensionis  in  ecclesia  sua  solemniter  intronizatus."  That  is  a 
remarkable  instance,  as  showing  that  the  party  was  open  to  reproach, 
or  to  scandal,  of  certain  charges,  and  that  in  order  to  qualify  nimself 
for  consecration,  or  for  the  confirmation  of  his  election,  he  was  bound 
to  clear  himself  firom  those  charges,  and  that  he  did  that  apparently 
in  the  canonical  manner,  by  the  canonical  puliation. 

Well,  then  again,  my  lords,  in  the  same  volume,  at  p.  637,  at  a 
later  period  we  have  one  Hugo  De  Balsham  elected  bishop  of  the 
same  church  of  Ely.  "Ipse  fuit  electus  a  Monachis  Elyensibus, 
Idibus  Novembris,  anno  Domini  mcclvi,  anno  regni  restis  Hen- 
rici  XL.  Sed  qudd  tam  a  rege  Henrico,  quam  ab  Archiepiscopo 
Bonifacio  Cantuariensi,  cassata  fuit  sua  electio,  ad  curiam  Romanam 
appellavit."  There  the  crown  and  the  archbishop  seem  to  have 
gone  together.  Then  there  was  the  appeal  to  Rome,  "ubi  fuit 
confirmatus,"  and  he  was  made  bishop  of  Ely. 

At  p.  640,  my  lonls,  there  is  anotner  instance  to  the  same  effect, 
the  instance  of  Robert  Orforde^  who  was  elected  bishop  of  Ely,  in 
1302.  "  Publicata  ejus  electione,  ac  caeteris  dictam  electionem 
concementibus  peractis,  deducta  est  causa  illius  electionis  coram 
domino  Roberto  Cantuarise  Archiepiscopo  examinanda,  tam  de 
form4  electioniB,  quitm  de  persond  elecHJ* — It  is  remarkable  to  see 
how  this  history  bears  out  and  tallies  with  the  rule  and  principle 
of  the  canon  law. — "  Die  itaque  statuto  ad  procedendum  exa- 
roinationi  electionis  et  electi,  Dominus  Archiepiscopus  multiiro 
se  reddebat  difiicilem  erga  electionem  pariter  et  electum,  objiciens 
sibi  minus  sufficientem  literaturam,  et  quantum  ad  ipsum  pertinebat, 
dictam  cassabat  electionem;  Ob  ouam  causam  dictus  electus  ad 
curiam  appellavit  Romanam.  Unde  Cantuariensis  ecclesia  in 
excellenti  su&  potestate  et  prseeminenti  dignitate,  propter  nimium 
Pontificis  rigorem,  est  maxime  vulnerata.  Nam,  ante  istius  causae 
devolutionem  ad  curiam  Romanam  per  interpositam  appellationem, 
Dominus  Cantuariensis  cassare  poterat  et  conferre  dignitatem. 
Nunc  autem  cassare  potest,  conferre  nequacjuam,  quoniam  curiae 
jam  reservatur  Romanse,  et  inter  causas  miyores  reputaiur."     So 
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Rcgloa  9.  Thci  that  there  we  have  the  authority  of  the  metropolitan,  the  arch- 
^'*terh^''°^  bishop  of  CaDterbury,  distinctly  recognised ;  a  curious  history  of  an 
.  ^  7^'^  election  precisely  according  to  the  rules  of  the  canon  law;  an  appeal 
Mr.  Badeley*!  from  that  to  Rome ;  and  still  the  assertion  of  the  right  of  the  aicfa- 
argument         {^j^jj^p  ^f  Canterbury  **  cassare  ehcdonem.'' 

My  lords,  in  that  part  which  relates  to  the  history  of  the  church 
of  Durham,  you  have  a  number  of  instances  to  the  same  effect:  in 
.  almost  each  of  them  there  is  a  reference  to  the  confirmation  of  the 
bishop  by  the  metropolitan;  and  in  many  of  them  the  clearest  pnx>f 
that  the  discretion  oi  the  archbishop  was  exercised,  and  the  confirma- 
tion itself  carried  on,  precisely  in  the  form,  and  in  the  manner,  and 
under  the  circumstances  required  by  the  canon  law.  At  p.  719, 
mention  is  made  of  bishop  Hugh,  whose  election  appears  to  have  been 
disputed  by  the  archbishop  of  York  and  others :  *'  Dicebant  enim 
electionem  sine  consensu  metropolitani  factam  irritandam,  et  inter 
ea  quae  sacrorum  canonum  disciphnam  non  praetendunt  puniendam  C 
the  archbishop  thus  asserting  his  metropolitan  rights. 

At  p.  732,  one  Moivan,  '^electus  inepiscopum  Dunelnienaem  per 
monacnos  ejusdum  ecdesiae,  curiam  Romanam  adiit,  ut  munus  con- 
aecrationis  ibi  reciperet"  There  was  an  objection  there. 
Mr.  Justice  Coleridqe.  That  was  done  at  Rome? 
Mr.  Badeky*  Yes,  my  lord.  Then,  in  p.  735,  there  is  another 
instance  of  a  person  who  appears  to  have  been  examined  at  veir 
considerable  length,  prior  to,  or  in  the  course  of,  his  confirmation. 
The  Pope,  it  seems,  **  cassavit  electionem  Cantuariensis  de  quodaui 
roonacho,  W.  nomine.  Objecerunt  enim  episcopi  Anglue  tarn 
contra  electionem  quam  contra  personam  electi.  Quam  objectioots 
causam  executi  sunt  in  curia  Lichefeldensiset  Roffensis  Episcopi,  et 
Archidiaconus  Bedfordensis.  Requisitus  etiam  electus  praedictiis, 
utrum  Dominus  in  came  vel  sine  came  descendit,  male  respondiL"* 
The  account  goes  on  to  show  that  he  was  subjected  to  a  considerable 
theological  examination;  something  like  theses  or  themes  were  sethim; 
and  he  was  rejected  ultimately,  as  being  deficient  in  qualification. 

My  lords,  in  another  case  of  the  bishoprick  of  Durham,  at  p.  736, 
there  is  the  election  of  Thomas  de  Melsanby.  *^  Publicata  igitur 
electione  clero  et  populo,  Magister  W.  Crispyn  pro  jure  electioniset 
electi  provocavit  et  appellavit.  Super  qua  electione  &cta  missK 
sunt  litersepatentes  Archiepiscopo  Eboracensiet  domino  regL"  And 
then  it  recites  various  objections  made  against  the  man  by  the  king. 
There  is  a  reference  to  the  canon  law  there :  for  the  objections  are 
many  of  them  taken  from  that  law,  and  of  a  very  curious  nature. 
They  are  discussed  before  the  Archbishop  of  York.  **  Diu  super 
exceptionibus  antedictis  coram  Waltero  Gray  Archiepiscopo  Ebora- 
censi  litiffabant :"  the  archbishop  being  thus  admitted  to  be  the 
proper  judge  of  the  fitness  or  unfitness  of  the  bishop  elect,  and 
ultimately  the  case  is  referred  to  the  papal  court. 

Then  again,  at  p.  755,  there  is  another  instance  before  the 
Archbishop  of  York,  in  the  case  of  Richard  de  Kellaw,  who  was 
elected  bishop  of  Durham.  **  Prassentantur  electus  et  electio  Archi- 
piscopo  Eboracensi  apud  Novum  Bui^um  (Newcastle)  die  Aprilis 
XIX.     Examinantur  apud  Hextildesham  ab  eodem  archiepiscopo, 
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IV  die  mensis  Mail.     Citantur  omnes  election!  vel  electo  objicere  Regina  «.  The 

volentes;  qu6d  compareant  coram  eodem  archiepiscopo."  ^?^?^^^^- 

Mr,  Justice  Coleridob.     Does  it  say  where  that  is  ?  wi  er   17. 


Mr.  Bodeley,    I  suppose  Hexham  is  the  place — *•  Hextildesbam,''  Mr.  Badeley's 
as  it  is  put.      I  suppose  it   means  Hexham. — "  Citantur  omnes  *'^"'°*'*^ 
eiectioni  vel  electo  objiciere  volentes,  qu6d  compareant  coram  eodem 
archiepiscopo  apud  Brynston  x  die  ejusdum  mensis.     £t  nullo  ibi 
comparente,  in  crastino  apud  Riptoun  confirmatur  electus." 

My  lords,  I  believe  in  the  same  volume  many  more  might  be 
found,  if  I  had  the  time  to  search  for  them,  or  your  lordships  the 
time  to  listen  to  them.  But  that  being  a  book  of  very  considerable 
reputation,  and  a  collection  of  the  earliest  writers,  tnese  instances 
furnish  their  contemporary  testimony  to  what  was  done  at  confirma- 
tions, and  to  the  manner  in  which  the  archbishop  of  each  province 
from  time  to  time  proceeded  on  those  occasions ;  proving  his  right, 
and  the  exercise  of  his  right,  to  annul  the  election  if  the  ** persona 
elecH**  was  not  qualified,  and  did  not  come  up  to  his  ideas  of  what 
the  man  ought  to  have  been.  They  show  also  most  distinctly,  my  MeaniDg  of 
lords,  that  by  the  ^^pers&na  elecH^  is  to  be  understood  not  merely  *'per»ona 
identity  of  person,  out  the  person  himself,  in  his  character,  his  ''^'''*" 
qualities,  his  habits,  and  his  age.  That,  my  lords,  beyond  all 
question,  was  the  rule  generally.  It  is  perfectly  clear  that  it  was 
the  rule  prevailing  throughout  England,  both*in  the  province  of 
Canterbury,  and  in  the  province  of  York ;  that  the  rights  of  the 
archbishop  were  adhered  to,  and  exercised  firom  time  to  time, 
exercised  according  to  the  rules  of  the  canon  law;  and  that  the 
metropolitan  followed  out,  in  the  process  which  he  took,  the  terms, 
and  the  manner,  and  style  of  the  canon  law. 

Now,  my  lords,  I  submit  that  that  is  sufficient  evidence  of  what 
was  the  practice  in  this  country,  and  of  its  having  prevailed  without 
interruption  for  a  very  lon^  period.     But  afterwards  it  seems  that  UsariMition  hy 
the  autnority  of  the  Pope  interfered;  and,  whether  it  was  by  pro-  the  Pope  of  tb« 
visions,  or  through  appeals,  or  by  what  other  means,  he  succeeded  P^ww  of  con- 
in  taking  very  mnch  into  his  own  hands  the  business  of  confirmation.    '^"^  ^^' 
Perhaps  it  mieht  be  under  a  colour  of  right  of  no  inconsiderable 
strength,  he  being  in  fiict  the  Patriarch  of  the  West,  and  recognised  in 
that  character  universally,  and  having  originally  sent  St.  Augustine 
into  this  country,  and  therefore  claiming  naturally  a  sort  of  juris* 
diction  and  authority  over  the  archbishops  of  Canterbury  firom  that 
time  ;  and  his  supremacy  being  always  allowed  or  submitted  to  by 
the  church  of  England.     By  one  means  or  another,  he  certainly  had 
already  obtained  the  right  or  the  power  under  consideration,  in  the 
reign  of  Edward  3;  for  in  the  Year  Books  I  find  a  reference  to  the 
subject  (in  41  Edw.  3, 5  B.^ ;  from  which  it  appears  that  it  was  then  yogf  Books 
the  business,  and  the  practice  of  the  Pope  (at  least  one  may  infer  so  41  Edw.  3, ' 
much),  to  examine,  and  to  do  that  which  the  archbishop  of  Can-  •'>  ^< 
terbury  had  previously  done  here.     There  was  a  transfer  to  him  of 
the  archiepiscopal  rights,  and  the  archiepiscopal  practice  of  investi- 

Stion.  Tne  words  of  the  Year  Books  are,  (the  question  being  as  to 
^  time  when  a  person  became  bishop,  and  when  a  lease  made  by 
him  would  take  effect):    *'  Si  un  soit  eshe  un  Eyesque,  ses  benefices 
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Regim  V.  The  ne  sont  pas  ToideSy  tanque  il  soit  consecrate,  et  si  le  Roy  grant  ses 
^CutettoT^^  temporalities  a  luj,  et  les  benefices  se  voiden^  apres  per  son  creation 

?!2i   le  Rov  n'avera  my  le  presentment."    Then  Belknap  says:   •*Sir, 

Mr.  Badeley'i  yous  dits  verity,  mes  il  n'est  pas  semblable ;  car  tout  soit  il  eslie,  il 
trgnmeiit.  covient  estpc  confirme  del  Pape^  ei  poit  egtre^  que  le  Pape  hy  toet 
refuser  per  non  ability  ou  auirement**  The  Pope  therefore  was  to 
confirm  him,  and  so  migrht  refuse  him  for  non-ability  or  for  odier 
cause.  And  when  the  Pope  determined  and  settled  that  he  ¥ras  to 
be  a  bishop,  the  objections  were  to  be  at  an  end.  I  believe  the  Year 
Books  might  furnish  additional  evidence  to  the  same  efiect  The 
Pope  at  that  time  seems  to  have  superseded  in  a  great  measure  the 
provincial  metropolitan. 

I  would  now  call  your  lordships'  attention  to  a  very  curious 
document  which  exists  upon  the  rolls  of  parliament,  ana  directly 
bears  upon  this  subject     It  had  the  force  of  an  act  of  parliament 
and  was  an  act  of  parliament,  for  it  is  expressly  stated  to  oe  madeb^ 
the  authority  of  the  crown  and  the  two  houses  of  parliament.    It » 
an  act,  or  an  ordinance,  with  respect  to  the  confirmation  of  bishone. 
Rot  Ptrl,        It  is  in  the  fourth  volume  of  the  Rolls  of  Parliament,  p.  71,  in  me 
3  Hen.  6 :        third  year  of  Henry  5.     It  recites^  (and  I  will  translate  as  I  go  on, 
Uttnrto'tlie'    ^^^  ^^^  French  is  so  old  and  antiquated  that  I  should  not  be  intelli- 
confirmatioii  of  gible  if  I  read  it  in  that  language),  **  that  our  lord  the  king  having 
bisbopt.  consideration  for  the  long  voidance  of  the  apostolic  see  by  the 

damnable  schism  which  has  so  long  endured  in  ooly  church,  and  as 
to  which  he  does  not  know  how  long  it  may  endure,  and  how 
certain  cathedral  churches  within  the  realm,  which  are  of  the 
foundation  of  his  noble  progenitors,  and  of  his  patronage,  have  been 
already  deprived  and  are  still  destitute  of  pastoral  government, 
because  the  persons  chosen  to  them  cannot  be  confirmea  for  deikalt 
of  apostolic  authority,  to  the  great  diminution  of  divine  service  in  the 
said  churches,  subtraction  of  hospitality ,  and  great  peril  of  the  souls 
of  many,  to  the  devastation  ana  destruction  of  the  seiffuories  and 
possessions  of  the  sees,  and  the  impoverishment  of  the  said  churches; 
and  how  by  possibility  in  such  manner  the  cathedral  churdiea  in 
this  realm  may  all  become  void,  and  so  become  destitute  of  govern- 
ment, and  the  king  and  his  realm  may  become  destitute  of  the 
counsel  and  comfort  and  advantage  that  they  ought  to  have  firom  the 
prelacy;  and  considering  how  in  many  parts  abroad  since  the  void- 
ance of  the  said  see,"  (that  is  the  apostmic  see,)  **  many  confirmations 
have  been  made  and  are  made  from  day  to  day  by  the  metropofitans 
of  those  places,  as  he  is  credibly  informed,  and  wishing  to  provide  a 
remedy  for  the  mischiefe  that  exist :  the  king  wills  and  ordains^  on 
the  fan  and  deliberate  advice  and  consent  of  the  lords  and  commons 
of  this  realm,  being  in  this  present  parliament,  that  the  persons  already 
elected  and  to  be  elected  within  this  realm,  during  the  voidance  of 
the  apostolic  see,  shall  be  confirmed  by  the  metropolitans  of  the 
places,  without  excuse  or  other  delay  in  that  respect ;  and  that  the 
writs  of  the  king,  if  necessair,  shall  oe  addressed  to  die  said  metro- 
politans charging  them  strictly  to  perform  the  said  confirmations,  and 
all  that  whicn  belongs  to  their  office,  and  that  the  bishops  elected 
diall  eflectoally  pursue  or  prosecute  before  them  their  said  confir* 


IN  THE   QUEEN'd  BENCH.  351 

mations,  so  that  no  damage  or  prejudice  might  arise,  by  default  Reginav.  The 
either  of  the  metropolitans  or  of  the  elected  bishops,  to  our  lord  the  ^Wtorb*^^' 
kine,  or  to  his  realm,  or  to  the  said  churches;  which  God  forbid." ^^^ 

Now  that,  my  lords,  is  certainly  a  most  remarkable  document  It  Mr.  Bad^ley's 
is  remarkable  and  valuable  on  many  accounts.  It  shows  of  course  •""K*""*"** 
that,  in  the  absence  of  the  Pope,  it  was  the  duty  of  the  metropolitans 
to  confirm.  It  is  a  recognition  of  the  old  practice  in  that  respect 
And  it  shows  also  what  value  and  what  importance  were  attached, 
at  that  time,  acccording  to  the  whole  language  of  this  statute,  and 
the  judgment  of  the  legislature,  to  the  business  of  confirmation ; 
that  in  the  absence  of  confirmation,  and  in  conseauence  of  the 
inability  to  procure  it,  by  reason  of  the  schism  which  then  existed  in 
the  papacy,  the  churches  were  left  destitute,  their  possessions  were 
in  peril,  or  actually  destroyed,  and  the  whole  realm  was  more  or  less 
suffering ;  and  all  for  what?  For  want  of  confirmation  of  the  bishops. 
Nothing  can  declare  more  strongly  the  opinion  then  entertained  of 
this  ceremony,  and  the  necessity  of  having  it  duly  and  legally  per* 
formed.  It  shows  also  that  wnat  the  archbishop  had  originally 
performed,  the  Pope  had  acquired  the  legal  right  of  doing  in  sucn 
case;  and  that,  when  the  authori^  then  recognised  had  railed,  the 
evils  were  so  great  that  it  was  necessary  to  provide  a  remedy  for 
them ;  and  the  remedy  was,  to  pass  an  act,  especially  providing  for 
the  confirmation  during  the  vacancy  of  the  apostolic  see  by  the 
metropolitan  of  the  province;  to  restore,  in  short,  the  ancient 
practice. 

My  lords,  that  statute  was  followed  by  certain  writs  which  were  Wriuofthe 
issued  by  the  crown ;  and  I  find  that  in  the  year  1416,  (this  statute  "^" ^^,^^  , 
having  been  passed  m  the  year  preceding),  the  crown  issued  its  wnt,  bisbopi,  follow- 
wherein  it  recited  the  provisions  of  this  statute,  and  directed  the  ing  opon  tbat 
confirmation  of  a  bishop  accordingly.     You  will  see  this  writ,  my  «»«*«•«*• 
lords,  in  the  fourth  volume  of  Bvmer*s  Fcedera^  the  second  part,  Rymer's 
p.  1 56,  of  the  edition  which  I  have  here.  It  is  directed  by  the  crown,  ^«*«*' 
that  is,  by  King  Henry  5,  to  one  John  Wakerying,  who  was  Arch-> 
deacon  of  Canterbury,  and  had  been  elected  bishop  of  Norwich,  and 
who  was  the  same  person  who  was  mentioned  in  one  of  the  passages 
which  I  have  reaa  fix>m  WhariarCs  AngUa  Sacra  (r),  and  who  was 
there  stated  to  have  been  confirmed  by  Archbishop  Chicheley.    The 
writ  recites  that  he,  the  archdeacon,  had  been  elected  to  the  bbhop^ 
rick  of  Norwich,  and  then  it  sets  out  the  statute  to  which  I  have 
just  referred,  and  adopts  the  language  of  that  statute  in  stating  the 
object  of  the  writ.    It  then  proceeds  thus:   *'  Et  ideo  vobis  manda- 
mus, districtiiUs  quo  possumus  injungentes,  qudd  ad  confirmationem 
vestram,  virtute  electionis  de  vobis,  ut  prsemittitur^  tacts,  absque 
dilatione  sen  ezcusatione  aliquali,  efficaciter  prosequamini,  juxta 
formam  et  effectum  voluntatis,  ordinationis,  et  acti  supradictorum, 
sub  periculo  quod  incumbit,  ne,  pro  defectu  vestri,  damnum  vel 
prsejudicium  nobis  aut  r^;no  nostro,  sen  ecclesiae  pnedictae,  occi^ 
sione  diladonis  hujusmom,  eveniat  quovis  modo."    Then  follows 
another  writ,  firom  the  crown  to  the  archbishop  of  Canterbury^ 
which  recites  the  king's  assent  to  the  election  of  this  John  Wakeiyng 

(r)  Sigtra,  p.  846. 
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Rdgina  v.  The  to  the  bishopiick  of  Norwich,  and  then  concludes  thus :   ^^'Et  ideo 
^an^"h^^  Yobis  mandauius  quod  ad   confirmationem  prse&ti  derici  Dostii 

—^~  virtute  electionis  sibi,  ut  prsemitittur,  factsey  absque  ezcusatione  sea 

Mr.  Badelej^   dilatione  aliquali,  procedatis,  ac  caetera  omnia  quae  vestro  canonice 

argument.         incumbunt  officio,   in  hac  parte,  peragatis  et  ezeqiiamini,  juxta 

formam  et  effectum  voluntatis,  ordinationis,  et  acti  supradicCorum. 

Ita  qu6d  in  vestri  defectum  damnum,  vel  praejudicium,  Sec"    So 

that  there,  my  lords,  we  have  the  following  out  of  that  statute  by 

writs  actually  issued  by  the  crown.     You  have  the  writ  issued  to 

the  archbishop,  very  much  in  the  same  form  as  is  retained  at  the 

present  day;  very  much  in  the  same  form  as  is  retained  in  the  time 

of  Henry  8.     You  have  the  statute  requiring  that  all  this  shall  be 

done  **  without  any  excuse  or  delay/*     And  you  have  the  writs, 

founded  upon  that  statute,  also  requiring  that  the  confirmation 

Theobtervanoe  should  be  performed  without  delay.     But  yet,  absolute  and  perenip- 

the amonlaw    ^^J  ^  ^^  ^®  Statute  and  the  writs  are,  there  is  no  pretence  for 

implied  in  that  saymg  that  the  confirmation  was  not  to  be  aocordine  to  the  rules  of 

sutate  and        the  canon  law*    On  the  contraiy,  the  observance  of  those  rules  seems 

t  ose  wntti       ^  j^  distincdy  implied.     It  was  directed  to  the  archbishop ;  he  was 

undoubtedly  bound  by  the  canon  law ;   the  canon  law  with  respect 

to  elections  was  undoubtedly  then  in  force  here ;  for  at  the  very 

Ljndwood.       period  at  which  this  writ  was  issued,  Lvndwood  was  actually 

living:  it  was  about  this  time  that  he  published,  or  at  least   was 

engaged  in  writing,  his  work  on  the  ecclesiastical  law  of  this  country. 

Looking  therefore  at  the  statute  itself,  the  form  of  the  statute,  and 

The  same         the  writs,  and  comparing  these  with  the  statute  of  Henry  8,  and  the 

J^  to  Ae*"    ^^  founded   upon  it,  I  should  be  glad  to  know  why  a  more 

sue  25  Hen.  8,  Stringent  operation  b  to  be  given  now  to  the  statute  of  Henry  8,  and 

and  the  writs     to  the  writs  founded  upon  it,  than  was  given,  in  connection  with  die 

founded  upon     established  and  recognised  law  of  the  land  at  that  time,  to  the  statute 

of  Henry  5,  and  to  the  writs  which  were  founded  upon  that?    If, 

imperative  and  uigent  as  the  statute  and  the  writs  of  Henry  5 

undoubtedly  were,  (and  they  were  much   the  same  as  those  of 

Henry  8,)  they  still  did  not  exclude  the  rights  of  the  metropolitan, 

but  allowed  that  full  inquiry  upon  confirmation  which  the  canon  law 

authorized  and  required,  why  is  the  statute  of  Henry  8,  and '  the 

writs  founded  upon  it,  to  exclude  those  rights,  or  prevent  the  same 

inquiry  ?  This  is  a  question  which  I  shall  be  glad  to  have  answered 

by  my  learned  fiiends  on  the  other  side,  and  wmch  must  be  answered 

satisnictorily  before  this  rule  can  be  dischary^.   I  shall  have  occadon 

to  refer  to  this  hereafter,  when  I  am  looking  more  particularly  to 

the  statute  of  Henry  8.    But  I  now  refer  your  lordships  to  the 

Value  and  im*   statute  of  Henry  5,  and  the  vmts  which  I  have  just  citeo,  in  order 

tuhed^*^      to  show  the  value  and  importance  which  were  attached  at  that  time 

confirmation,  m  to  the  act  of  confirmation,  and  its  necessity,  as  then  practised,  for 

the  time  of       constituting  a  person  bishop  at  all ;  the  jurisdiction  and  judicial  power 

Hen.  5.  which  the  metropolitan  had  in  it  beins  at  that  period  undisputed. 

And  if,  notwithstanding  this  statute,  the  archbishop  was  bound  to 

proceed  according  to  the  rules  of  the  canon  law,  and  entitled  to  make 

a  full  judicial  inquiry,  it  furnishes  a  most  important  ai^umeut  in 

support  of  the  rule  in  this  case. 

Eviden^of  the       &  that,  my  lords,  we  have  evidence  of  the  strongest  kind,  and 


^^ 
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from  the  earliest  period,  of  the  power  of  the  metropolitan  generally  Regina  v.  The 
and  of  the  necessity  of  confirmation,  and,  in  that  confirmation,  of  a   ^^^^^^^ 


full  investigation  of  the  persona  electi  as  well  as  of  the  election.     We 
have  this  practice  brought  into  this  country,  and  existing  here,  for  Mr.  Badelej^ 
centuries  prior  to  the  period  of  the  Reformation.    We  have  proof  of  "'g"'°<^»^ 
its  being  actually  in  force,  **in  viridi  observardid/'  being  continued  istenceofthe 
on  firom  year  to  year,  and  fi'om  age  to  age,  by  a  succession  of  instances  metropolitan*! 
which  occur  in  contemporaneous  histories,  after  the  Pope  had  taken  S^iJ![Sown  to 
it  into  his  own  hands ;  and  when  there  was  a  schism  in  the  papacy^  Sut  period. 
we  have  it  restored  to  the  metropolitan,  we  have  the  metropolitan 
exercising  it,  and  being  forced  to  exercise  it,  under  statute,  and  under 
writs  of  the  crown,  but  still  forced  to  execute  it,  subject  to  the  rules 
of  the  canon  law,  subject  of  course  to  that  discretion  which  was 
vested  in  him  by  that  law,  and  by  the  early  discipline  of  the  church. 

So,  my  lords,  undoubtedly  matters  went  on,  until  the  period  of  the  Kecognized 
Reformation.     And  thus  your  lordships  see  that  firom  this  practice,  *g?^  meaning 
thus  established  by  law,  the  term  "confirmation"  had  acquired  firom  «  J|„5irmai 
the  first  a  recognized  legal  meaning.     It  was  a  term  of  art ;  it  had  a  tion,"  anterior 
particular  sense,  a  technical  meaning  in  the  English  law;  it  involved  ^^  andat  tbe 
m  legal  acceptation  a  peculiar  process,  certam  forms  to  be  gone  {^on^tio^ 
through,  and  certain  investigations  to  be  made :  just  as  a  fine,  or 
a  recovery,  or  a  scire  facias  has  a  particular  legal  sense,  and  requires 
regular  and  formal  proceedings.     And  therefore,  if  we  find  this  term 
adopted  in  a  statute  passed  at  the  period  of  the  Reformation,  or  at 
any  other  period,  ana  used  in  writs  and  legal  documents,  there  can 
be  no  doubt  that  it  must  be  understood  in  that  lesal  sense  which  it 
bad  acquired,  and  that  it  must  carry  with  it  all  that  force  and  all 
those  attributes  which  belong  to  it  by  law. 

But,  mv  lords,  before  I  pass  to  the  period  of  the  Reformation,  and 
consider  the  provisions  of  the  statute  of  Henry  8, 1  would  refer  your 
lordships,  in  connection  with  the  duties  and  powers  of  the  metropo- 
litan in  the  examination  of  bishops,  and  his  discretion  in  the  business 
of  confirmation,  to  a  work  on  the  subject  of  the  ancient  rites  and 
lituigies  of  the  church.   It  is  "  Marten  De  Antiquis  Eccksim  Ritibus  ;"  Martcne  De 
a  book  of  considerable  authority  and  extremely  valuable.     It  is  a  -^^'9*  ^^h 
work  of  most  extensive  learning,  and  refers  to  some  of  the  oldest  the  gencnT"* 
rituals  and  ordinals  of  the  church  of  this  country,  as  well  as  of  others,  practice  of  the 
And  in  part  of  the  treatise,  in  the  first  book,  chapter  8,  there  is  a  J^®***J" 
passage  which  I  will  beg  leave  to  read,  as  supporting  generally  what      ^^ 
I  have  already  stated.     It  says,  "  Interim  certior  reddebatur  metro- 
politanus  de  obitu  prsecedentis  episcopi," —  . 

Mr.  Justice  Colebidoe.     What  is  the  date  of  this  book? 

Mr.  Badeley.  About'two  centuries  ago,  my  lord.  There  are  two 
volumes  in  one  bound  up  in  this  edition.  It  is  the  second  volume, 
p.  25,  of  the  Venice  edition  of  1 783.  Martene  was  a  very  learned 
canonist  and  theologian. 

Mr.  Waddington.     A  Benedictine. 

Mr.  Badeley,  He  was  a  Benedictine  monk.  **  Interim  certior 
reddebatur  metropolitanus  de  obitu  prsecedentis  episcopi,  require- 
baturque  ejus  consensus  ad  procedendum  canonici  ad  successoris 
electionem."  First,  there  was  the  archbishop's  consent  to  the 
election.      "  Tantaqne   erat   sedis  metropolitans    in  electionibus 
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Reginav.  The  episcoporum    auctoritaSy    ut   defuncto    archiepiacopoy    atqne,    tit 
^c^^^^^  aiunt,  sede  Tacante,  capitali  oonsensus  poatularetur,  turn  ad  substi- 

^    tuendum  successoremy  turn  ad  confirmandam  episcoponim  sofiraga- 

Mr.  B«lelej*t  neorum  electionem."  Then  he  cites  a  great  namber  of  authorities  to 
argument  ^]^  effect  Then,  my  lords,  afterwanu  he  sajSy  under  the  head  of 
^  Decreti  et  electi  examen^  *^  Ezhibitam  sibi  electionis  decretam, 
nna  cum  electo,  ante  conaecrationem  ezaminabat  metropolitanas. 
£o  in  examine  primum  peiquirebat  an  canonica  foret  electio ;  deinde 
ipeius  electi  mores  discutiebantur,  ac  fides;  quapropter  peilecto 
examinatoque  decreto  proferebatur  Gr^orii  Magni  pastondis  libellus, 
quern  tanquam  unam  et  perfectam  omnium  pastonim  regulam  oon- 
spiciebant ;  ex  eoque  lectis  capitalis  nonnullis,  interrogabatur  electus, 
utrum  eam  sibi  regulam  servandam  proponeret,  secundum  qoam  et 
vivere  et  docere  vellet"  Yoa  have  here  from  oldest  times  the 
general  practice  of  the  Western  church,  the  metropolitan's  examina- 
tion of  tne  election  and  the  elected;  of  his  character,  his  conduct, 
and  his  fidth.  You  see  the  bishop  elect  regularly  idbtructed  in  his 
duty  by  the  metropolitan,  and  the  oath  and  the  promise  obtained 
from  him,  that  he  would  adhere  to  the  rules  and  regulations  of  the 
churcL  This  is  followed  out,  my  lords,  at  considerable  length,  and 
then  the  book  shows  how  the  examination  was  extended  to  the 
various  heresies  which  existed  at  that  day,  in  order  to  ascertain  that 
the  person  elected  was  free  from  them,  and  that  he  would  engage  to 
abstain  from  and  avoid  such  things  during  the  rest  of  his  life.  Then 
there  was  a  promise  of  obedience,  and  various  ceremonies  which 
were  obeervea  in  the  actual  consecration  of  the  bishop  afterwards. 
The  confirmation  of  the  bishop  however  was  prior  and  preliminary  to 
the  consecration,  and  was  solely  subject  to  the  discretion  of  the 
metropolitan,  who  was  governed  by  the  rules  of  the  canon  law»  as 
based  upon  the  ancient  canons;  and  he  acted,  as  is  manifest, 
judicially,  as  well  upon  the  fitness  of  the  person,  as  upon  the  merits 
or  demerits  of  the  election.  Martene  thus  shows  what  had  been  and 
what  was  the  practice  generally  in  the  Western  church.  And  he 
corroborates  what  he  says,  by  adducing  a  large  and  interesting 
collection  of  ancient  liturgies,  which  are  all  to  the  same  effect,  and 
in  many  of  which  the  form  is  given  in  which  the  man  is  to  be  more 
particularly  examined  in  respect  of  his  faith.  And  thus,  my  lords,  I 
think  we  have  abundant  evidence  not  only  of  what  was  the  rule  of  the 
church,  and  of  ecclesiastical  law,  but  bow  it  was  observed,  both  here 
and  elsewhere,  during  the  whole  period  prior  to  the  Reformation.  I 
am  not  aware  of  any  thing  whicn  indicates  the  slightest  alteration 
up  to  that  time.  And  then  came  the  statute  of  Henry  8,  which  is 
said  to  have  introduced  such  great  alterations  in  this  matter. 
Object  of  tut  Now,  my  lords,  the  merits  of  the  question,  with  reference  to  the 
26  Hen.  8,  principal  provisions  of  this  statute,  have  been  pretty  fully  discussed  by 
my  learned  fiiends.  But  I  must  be  permitted  to  observe,  that  I  think 
it  must  be  clear  to  any  person,  who  looks  carefully  at  this  statute, 
and  its  general  purview,  that  its  object  was  solely  to  destroy  the 
power  of  the  Pope  in  this  country ;  that  it  was  entirely  directed 
against  Rome,  and  Roman  interference ;  that  it  aimed  at  nothing 
but  that,  and  its  enactments  from  beginning  to  end  speak  the  same 
Title  of  tho  act.  language.     Look,  my  lords,  at  its  title;  and  though  the  title  may 
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not  be  of  much  value,  yet  I  have  the  high  authority  of  this  court,  of  Reg:ina«.  The 
my  lord  DenmatCs  judgment  in  the  case  of  Hinion  v.  Dihbin^  (which    Archbbhopof 
is  in  2nd  QueeiCs  Bench  Eeports,  p.  646),  that  "  the  title  of  a  statute     .^.^.  ^^L 
is  not  to  be  disregarded  in  putting  a  construction  upon  it"    The  Mr.  Badeloy'B 
title  here  would  seem  to  be  to  the  effect  which  I  have  stated ;  it  argument. 
being,  ''an  act  for  the  non-payment  of  first  fruits  to  the  bishop  of  Hinton  v.  Dib- 
Rome.'*    The  object  therefore  of  this  statute,  so  far  as  the  title  dis    bin. 
closes  it,  was  to  destroy  the  power  of  Rome. 

Lord  Dbnman.  Have  you  looked  to  the  roll  of  parliament? 
Because  I  mentioned  the  other  day  that  the  tide  in  Gibson  is 
different  (i). 

Mr.  Badeley.  I  was  going  to  state,  my  lords,  that  that  is  the  title 
which  appears  in  the  general  collection  of  the  statutes.  I  have  referred 
to  The  Statutes  of  the  Realm,  which  were  taken,  I  believe,  entirely 
from  the  rolls  of  parliament;  and  there,  the  title  of  the  act  is,  '^  An 
Acte  restraynyng  the  payment  of  Annates,  ftc." 

The  Attorney  General,  There  is  some  other  tide  I  believe  in  the 
reviving  statute  (ty 

Mr.  Badeley.  I  was  not  aware  of  that ;  but,  my  lords,  I  apprehend 
that  that  will  not  make  much  difference. 

The  Solicitor  General  The  reviving  statute  of  Elizabeth  gives  it 
another  title. 

Lord  Denman.  What  was  the  period  of  the  statute  mentioned  in 
Hinton  v.  Dibbin(y)?  Because  we  know  that  of  late  years  the  title 
is  really  the  act  of  the  legislature,  but  in  those  old  times  I  do  not 
think  there  was  much  in  tne  title. 

Mr.  Badeley.    It  was  a  modem  statute,   I  believe,  which  your 
lordship  referred  to;   but  you  stated  then  that  the  title  was  not  to 
be  disregarded.     I  do  not  put  much  value  upon  that;  I  merely 
take  it  as  a  circumstance,  being  the  first  that  occurs  in  noticing  the 
statute  at  alL    Whether  it  has  the  one  tide,  or  whether  it  has  the 
other,  it  is  pretty  clear  that  whoever  put  either  dde  considered  that 
the  general  purview  of  the  statute,  the  intent  of  it,  was  to  check  the 
power  and  authority  of  the  Pope.     However,  my  lords,  without 
resting  upon  the  title,  the  preamole  is  much  more  to  the  purpose. 
The  preamble  is  entirely  made  up  of  a  statute  passed  in  restraint  of  Preamble  of 
the  powers  and  authority  of  the  Roman  see ;  it  recites  nearly  the  *^®  ^***' 
whole  of  that  statute,  and  adopts  it  as  its  basis.     Now  it  is  stated, 
my  lords,  in  Baca/Cs  Abridgment^  tit.  '^  Statute,^'  L,  that  *'  It  is  in  Bac.  Abr. 
the  eeneral  true,  that  the  preamble  of  a  statute  is  a  key  to  open  the 
mind  of  the  makers,  as  to  the  mischief  which  are  intended  to  be 
remedied  by  the  statute.^    The  words  there  are  general.     Then, 
my  lords,  there  is  a  passage  in  Stowell  v.  Zoueh,  in  Plowden,  369,  to  stowell  v. 
the  same  effect,  showing  the  great  value  which  is  to  be  attached,  in  Zouch. 
the  construction  of  a  statute,  to  the  preamble  of  the  statute. 

Then,  my  lords,  look  at  the  several  sections  of  the  act  in  question.  Reference  to 
Every  single  section  may  be  read,  and  ought  to  be  read,  and  must  J[jJ"Je^"^^" 


8 


^s)  Supra^  p.  192.  the    Electing    and     Consecrating  of 

[t)  I  £liz.  c.    1,  8.  7 ;  where  the  Archbishops  and  Bishops  within  this 

title  given  to  it  is,  **•  An  Act  Restrain-  Realm." 

ing  the  Payment  of  Annates  or  First  (»)  11  Geo.  4,  and  1  Wm.  4,  c.  G8. 

Fruits  to  the  Bishop  of  Rome,  and  of 
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'R^gira  9.  The  be  read,  more  or  lees,  as  bearing  upon  Rome.     Each  of  the  first  fire 
^SmUtfU^*^  sections  expressly  enacts  certain  things  which  are  to  be  done,  and 
•—— — — II  the  manner  of  doing  them,  without  resorting  to  Rome,  and  without 
Mr.  BMUl«7*k  obtaining  bulls  from  the  Pope ;  and  those  sections,  I  submit,  cannot 
^'^"^^        be  read,  so  as  to  make  sense  of  them,  separately  from  the  pcnrtions 
relating  to  the  papal  authority.     The  fourth  section,  indeed,  does 
not  mention  Rome  expressly;  but  it  is  clearly  canying  cot  the 
object  which  has  been  previously  stated  in  the  third  section ;  and 
that  object  being  to  have  the  bishops  of  this  country  regularly  made 
and  consecrated  without  any  bulls  or  authority  from  Rome,  the  fourth 
section  goes  on  to  provide  how  the  archbishop  on  the  one  hand,  and 
how  the  crovm  on  the  other,  are  to  carry  out  that;  each  being 
directed  to  exercise  his  own  proper  part  in  that  matter.     Then 
comes  the  fifth  section,  which  makes  express  mention  of  the  see  iA 
Rome,  and  is  directed  particularly  against  the  obtaining  of  palls,  or 
any  other  benedictions,  or  bulls,  or  mandate  from  that  quarter.    And 
that  fifth  section  particularly  prescribes  the  letters  patent  which  are 
to  be  issued  by  the  crown ;  and  it  would  seem  almost  as  if  the  letters 
patent  themselves,  which  are  to  be  so  issued,  would  not  be  good,  and 
might  be  objected  to  as  invalid,  if  they  did  not  upon  the  fiioe  of 
them,  and  in  terms,  refer  to  Rome,  and  expressly  require  the  parties 
to  do  whatever  is  to  be  done  without  obtaining  bulls  from  Rome,  or 
without  resorting  to  the  holy  see;  for  the  words  are,  ''That  the  king's 
highness,  by  his  letters  patents  under  his  great  seal,  shall  signify  the 
said  election  to  the  archbishop  and  metropolitan  of  the  province," 
and  so  on,  ^requiring  and  commanding  such  archbishop  to  confirm 
the  said  election,  and  to  invest  and  consecrate  the  said  person  so 
elected  to  the  oflSce  and  dignity  that  he  is  elected  unto,  and  to  give 
and  use  to  him  all  such  benedictions,  ceremonies,  and  other  things 
reouisite  for  the  same,  without  any  suing,  procuring,  or  obtaining  any 
bulls,  letters,  or  other  things  from  the  see  of  Rome  for  the  same  in 
any  behalf.**    Therefore  it  would  seem,  that  those  latter  words  are 
part  of  the  directions  to  the  archbishop  which  the  statute  requires  to 
be  introduced  into  the  letters  patent ;  tne  injunction  to  the  ardibishop 
not  being  merely  that  he  is  to  confirm,  not  merely  that  he  is  to 
consecrate,  but  that  he  is  to  confirm  and  consecrate  in  a  particular 
manner,  that  is,  '*  without  any  suing,  prociuing,  or  obtaining  any 
bulls,  letters,  or  other  things  from  the  see  of  Rome."    It  is  impossible 
to  read  that  sentence  correctly  without  these  latter  words,  or  to  allow 
that  the  mandate  to  the  archbishop  is  complete,  unless  it  contains 
this  prohibition. 

Tnen,  my  lords,  the  sixth  section  is  to  the  same  efiect ;  which, 
though  it  does  not  mention  Rome  expressly,  yet  speaks  of  persons 
.  "being  chosen,  elected,  &c.,  according  to  the  mrm,  tenor,  and  cflect 
of  this  present  act;"  so  that  it  is  necessary,  therefore,  to  refer  back 
to  the  enactments  of  the  previous  section,  which  relate  expressly  to 
Rome,  in  order  to  construe  this  section.  The  two  sections,  there- 
fore, must  be  read  as  one,  each  section  either  referring  expressly  to 
Rome,  or  so  referring  to,  and  incorporated  with  one  wat  does,  that 
it  cannot  be  understood  without  it 

So  much  for  the  first  six  sections,  my  lords.  Then  as  to  the  seventh, 
which  is  the  section  which  relates  to  prcsmunire,  whether  that  is  at 
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this  DioineDt  in  force  at  all,  may  be  a  question ;  but  it  is  quite  Regina  v.  The 
evident  that  it  must  be  read  in  close  connexion  with  the  rest  of  the    Archbighopof 
statute,  and  that  it  throws  light  upon  the  statute,  as  one  levelled  __  ^**  "7*_. 
solely  affainst  Rome.     Now  tpe  only  purpose  of  this  seventh  section  Mr.  B«deiejr's 
is  to  enforce  the  previous  enactments ;  to  compel  the  parties  to  do,  •'g**"®"'- 
or  to  restrain  them  from  doing,  that  which  they  had  previously  been 
required  to  do  or  not  to  do.     It  enacts  certain  pains  and  penalties : 
what  are  these  pains  and  penalties?    Those  of  the  statutes  of  pra^ 
munire.     But,  as  the  law  then  Btoodj^jprtBmumre  had  only  reference  Pntmmure  hud 
to  offences  connected  with  Rome.     There  was  no  offence  or  penalty  then  reference 
at  that  time  in  existence,  which  was  called  prtBmurdrey  but  what  ^^^^^   °°*®* 
concerned  more  or  less  the  introduction  or  maintenance  of  the  papal 
authority  in  this  kingdom.     The  penalties  of  prmnumre  haa  not 
then  been  extended  further.     And    therefore,  in  enacting  that 
certain  parties  are  to  do  or  not  to  do  certain  things,  in  such  a 
manner  as  may  preclude  all  connexion  with  Rome,  if  those  enact- 
ments are  vindicated  at  last  by  that  which  was  a  penalty  only 
known  to  the  law  as  a  penalty  directed  against  offences  relating  to 
the  Roman  see,  it  seems  to  throw  at  least  additional  light  upon  the 
true  construction  of  the  statute,  and  leads  us  still  more  confidently 
to  say,  that  the  only  object  of  the  iramers  of  it  was  to  check  the 
Roman  authority,  and  that  it  was  not  intended  for  any  other 
purpose,  or  to  interfere  with  any  other  law. 

It  is  remarkable,  my  lords,  I  think,  that  in  one  or  two  authorities, 
this  statute  is  merely  referred  to  as  a  statute  directed  against  the 
authority  of  the  see  of  Rome.     In  Lord  Hal^s  Pleas  of  the  Croum^  View  of  the     . 
the  first  volume,  p.  76,  he  refers  to  the  statute ;  and  he  refers  to  it  ^fV  f*™** '"  # 
solely  as  restoring  the  supremacy  of  the  crown,  and  repressing  the  ^he  Crown. 
authority  of  the  Pope:  he  does  not  reckon  up  amongst  the  offences 
of  priBmumre  the  case  of  an  archbbhop  refusing  to  confirm  according 
to  this  act     And  with  reference  to  this  penalty  of  prtBmunire,  I  may 
observe  incidentally,  for  the  relief  of  those  who  seem  to  be  terrified 
by  it,  that  the  clause  of  the  statute  which  enacts  it  may  be  deemed  The  penalty  of 
to  be  no  longer  in  force.     It  is  another  thine  to  say  that  the  enact-  ^^"'^j 
ment  which  requires  the  archbishop  to  connrm  and  consecrate,  (of  the  stat  nc 
course,  unless  he  has  any  lawful  objection,)  is  one  upon  which  an  longer  in  force, 
indictment  might  be  founded.     That  is  quite  another  question. 
But  there  is  reason  for  supposing  that  the  penalty  of  prcBmunire, 
contained  in  the  statute  of  tne  25tn  of  Henry  8,  c  20,  is  no  longer 
in  force.     That  statute,  as  vour  lordships  are  aware,  was  repealed  in 
the  time  of  Queen  Mary ;  it  was  revived  afterwards  by  the  statute  of 
the  1st  of  Elizabeth ;  but,  in  one  of  the  clauses  of  that  statute,  there 
is  an  express  reservation  of  those  provisions  which  relate  to  pramU" 
fdre.     The  clause  of  the  statute  is  the  32nd  section  of  the  first  of  i  ts\\%  c.  u 
Elizabeth,  c.  1 ;  and  in  that  section  there  is  a  proviso  which  has  ••  32* 
been  thought  to  affect  that  very  penalty  of  prtBinumre  in  the  statute 
of  Henry  8.     It  says,  "Providea  always,  and  be  it  enacted  by  the 
authority  aforesaid,  ihat  this  act,  or  any  thing  therein  contained, 
shall  not  in  anywise  extend  to  repeal  any  clause,  matter,  or  sentence 
contained  or  specified  in  the  saia  act  of'^repeal  made  in  the  said  first 
and  second  years  of  the  reigns  of  the  late  King  Philip  and  Queen 
Mary,  as  doth  in  anywise  touch  or  concern  any  matter  or  cause  of 
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Rc'ginA  r.  The  priBmumrey  or  that  doth  make  or  ordain  any  matter  or  caose  to  be 
Ardibishopof  ^jthin  the  case  oi  prcKmunire;  but  that  the  same,  for  so  much  onlv 
*"  ^^    ^^'    as  toucheth  or  concemeth  any  case  or  matter  ik  pnanwdre,  shall 
stand  and  remain  in  such  force  and  efiect,  as  the  same  was  before 
the  making  of  this  act ;  anything  in  this  act  contained  to  the  con- 
trary in  anywise  notwithstanding,"     So  that  here  is  the  statute  of 
Elizabeth  restoring  the  statute  of  Henry  8,  which  had  been  repealed 
by  that  of  the  1st  and  2nd  of  Philip  and  Mary,  but  making  an 
express  exception  with  regard  to  the  subject  of  **  any  matter  or 
cause  of  prtBrnumre^  or  that  doth  make  or  ordain  any  matter  or 
cause  to  be  within  the  case  of  prtemumreJ"    That  is  declared  not  to 
be  revived     So  that  it  may   be  contended  fiuily,  as  this  is  the 
statute  from  which  alone  the  statute  of  Henry  8  now  dates  and 
takes  cflTecty  that  under  that  section  which  I  have  read,  the  penalties 
of  prcBmumre^  imposed  by  the  statute  of  Henry  89  are  now  no  lon^r 
in  force.  ,  And  m  connexion  with  this  question,  as  well  as  with 
that  of  the  general  object  and  bearing  of  the  statute,  I  wiU  venture 
to   mention    to  your  lordships  that   there  is  something  like  an 
authority  in  the  works  of  no  less  a  person  than  Lord  Bacon,  who 
enumerates,  in  a  treatise  of  his,  all  the  different  cases  of  pramunire 
which  he  considered  to  be  within  the  laws  then  in  force.     Your 
lordships  will  find  the  treatise  in  Lord  BaccvCs  works,  the  quarto 
edition,   by  MaUett^  the   2nd  voliune,  p.   502.     The  title  of  the 
treatise  is,  ^*A  preparation   towards  the  union  of  the  Laws  of 
England  and  Scotland."    And  then,  under  the  title,  ^'  Offences  of 
Prcemumre^  he  specifies  all  the  cases  which  he  understood  to 
belong  to  it ;  and  it  is  clear  that  he  had  the  statute  of  Henry  8 
under  his  consideration  at  that  time;  because  he  ranks  under  the 
offences  of  prtBmunire  that  of  a  dean  and  chapter  in  not  electing 
as  that  statute  requires.     But  he  makes  no  mention  of  the  lunch- 
bishop's  being  liable  to  the  penalties  of  prtBtnuntre,  in   case  he 
omitted  to  confirm  or  consecrate :  he  says  nothing  at  all  about  that 
But  he  retains  the  provision  respecting  Rome :  he  retains  all  those 
provisions  which  were  in  force  with  reference  to  the  authority  of 
the  court  of  Rome  at  that  time.     And  from  his  direct  reference  to 
the  case  of  the  dean  and  chapter,  and  his  omission  altogether  of  the 
case  of  the  archbishop,  it  would  seem  to  be  an  authority  of  that 
most  eminent  of  men,  that  in  his  view,  at  that  time  of  day,  the 
statute  of  Henry  8,  so  far  as  related  to  the  ofience  of  prcmunire  in 
the  case  of  the  archbishop,  was  at  an  end. 

Mr.  Justice  (yOLERinoE.     How  would  you  distinguish  the  opera- 
tion of  the  statute,  in  the  one  case,  and  in  the  other  ? 

The  Attorney  General  They  are  both  in  the  same  section. 
Mr.  Badeley.  I  see,  my  lord,  that  they  are  in  the  same  section ; 
that  there  is  no  other  part  of  the  act  which  does  relate  to  the  case  oi 
deans  and  chapters  incurring  the  penalties  of  prmmunire.  Possibly 
this  may  have  escaped  my  Lora  BacaiCs  notice  altogether;  and 
there  may  be  no  distinction  to  be  drawn  between  the  penalties  of 
prcBmunire  in  the  one  case  and  in  the  other;  so  that  perhaps  the 
authority  of  Lord  Bacon  upon  this  point  amounts  to  little.  But 
still,  my  lords,  the  question  will  remain,  whether,  by  the  statute  of 
Elizabeth,  and  the  oftbct  of  that  clause  to  which  I  have  called  the 
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attention  of  your  lordships,  the  penalties  of  the  statute  of  Henry  8  ^^kto'^f 
generally,  whether  as  to  deans  and  chapterSi  or  as  to  archbishops,  Canterbiu^j. 
or  as  to  both,  are  not  entirely  at  an  ena,  so  as  to  prevent  any  one  ^,  .  ,^ 
party  from  incurring  the  punishment  oi  framwme  by  anything  in  m-gJanent**^* 
that  act,  though  liable  perhaps  to  an  indictment  for  wilfully  dis- 
obeying it. 

Mr.  Justice  Coleridoe.  Then,  if  there  is  no  distinction,  you 
have  Lord  BacofCs  authority  aoainst  you,  instead  of  for  you. 

Mr.  Badekjf.  Why,  my  lora,  I  do  not  think  it  a  question  of  any 
importance:  my  Loitl  Bacon  may  have  thought  that  the  statute, 
not  looking  very  carefully  at  it,  did  apply  to  the  case  of  deans  and 
chapters,  but  did  not  fmect  the  case  of  the  archbishop.  I  was 
merely  mentioning  it  as  a  curious  thing  that  he  does  not  refer  to 
the  case  of  an  archbishop  at  all,  while  ne  does  refer  to  that  of  a 
dean  and  chapter.  Whether  we  can  or  cannot  rely  upon  it  as  any 
evidence  of  what  Jx)rd  BocotCs  opinion  was,  it  would  be  at  best  but 
n^ative  evidence  of  his  opinion  (to).  But  still,  putting  that  aside 
altogether,  there  is  the  statute  of  Elizabeth  remaining  upon  the 
statute-book,  with  that  proviso  in  it;  and  I  submit  it  therefore  to 
your  lordships'  consideration,  whether,  supposing;  the  question  of 
pr^munire  were  expressly  raised  before  your  lordships,  it  might  not  be 
successfully  contended,  that,  according  to  the  mere  bare  construction 
of  those  two  statutes,  those  penalties  were  at  an  end  altogether. 

The  observations  which  I  have  just  now  taken  the  liberty  of 
addressing  to  your  lordships,  with  respect  to  the  penalties  of 
vmrnuTttref  were  in  a  manner  parenthetical;  for  I  was  referring  ]^our 
lordships  to  those  penalties  in  connexion  with  the  other  provisions 
of  the  statute  of  Henry  8,  in  order  to  show,  that  being  directed 
wholly  and  solely  against  the  papal  jurisdiction,  no  inference  can 
be  drawn  from  the  act  itself  that,  by  the  term  ''confirmation,"  any- 
thing more  was  intended  than  such  a  confirmation  as  should  oe 
entirely  free  fi'om  the  interference  of  the  see  of  Rome.  That,  my 
lords,  IS  clearly  the  meaning  of  the  act,  as  is  evident  firom  reading 
the  act  through,  and  looking  at  it  as  a  whole.  And  if  the  act  is  The  act  con- 
considered  historically,  I  think  your  lordships  will  see  equally  clearly  M<*ered  histo. 
that  that  was  its  only  object,  and  that,  therefore,  any  argument  ^^y- 
which  is  grounded  upon  any  other  circumstances  is  really  of  little 
weight  The  statute  was  passed  in  the  year  1533,  just  at  the  period 
when  Henry  8  was  wearied  out  with  the  delays  and  the  refiisal  of 
the  court  of  Rome  in  the  matter  of  the  divorce;  when  he  was 
determined  to  wreak  his  vengeance  upon  the  Pope ;  and,  in  order 
to  do  so,  he  caused  this  statute  to  be  enacted,  with  others  to  the 
same  effect.  They  were  part  of  that  scheme,  which  was  then  being 
followed  out,  for  destroying  altogether  the  Roman  supremacy  in  this 
country.  But  there  was  no  intention  to  do  more,  and  no  reason 
why  more  should  be  attempted.  The  kins  had  no  object  at  all  in 
altering  the  recognized  forms  of  the  law:  he  had  no  other  scheme 
in  view  than  that  of  destroying  the  Roman  power  and  preventing 
interference  with  his  own  authority.  As  to  the  forms  which  were 
observed  in  the  ecclesiastical  courts,  he  was  perfectly  content  that 
those  forms  should  be  carried  out  in  the  usual  way,  and  under  the 
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[n^sidencc  of  the  archbishop:  he  knew,  my  lords,  perfectly  well, 
that  he  had  in  Cranmer  an  obsequioos  primate  who  was  ready  to 
accommodate  himself  to  any  caprice  of  his  tyrannic  will ;  and 
therefore,  as  for  getting  rid  of  any  forms,  or  domg  anything  more 
than  putting  an  end  to  the  authority  of  the  see  of  Kome,  it  was 
never  in  his  contemplation;  it  was  never  an  object  which  he  could 
have  thought  of  any  value.  And  it  is  a  remarkable  thing^  that  one 
of  the  very  statutes  passed  at  the  same  time  widi  this,  me  statute 
which  immediately  precedes  it  in  the  statute  book,  chapter  19  of  the 
25th  of  Henty  8,  is  the  statute  which  expressly  and  in  terms  refeis 
to  the  canons  which  were  then  in  force,  and  continues  their  opera- 
tion in  this  country.  Now  there  can  be  no  doubt  that  a  portion  of 
the  canon  law  then  in  force  was  these  very  regulations  with  respect 
to  the  elections  of  bishops  and  their  confirmations. 

Mr.  Justice  Erle.  Does  it  not  recite  that  a  portion  of  the  canons 
then  in  use  was  repugnant  to  the  laws  of  England,  and  that  therefore 
the  whole  should  be  revised,  that  those  might  be  ^'abolite,*^  hi  tbe 
words  of  the  act? 

Mr.  Badeley.  That  expression,  my  lord,  is  solely  in  reference  to 
some  late  canons  which  haid  been  enacted  by  the  deigy ;  and  there- 
fore that  would  not  apply  to  the  present  rule. 

Mr.  Justice  Erlb.  I  thought  that  the  thirty-two  commissioners 
were  to  revise  the  whole  body  of  the  canon  law. 

Mr.  Badelnf.  Their  authority,  my  lord,  seems  only  to  extend  to 
those  provincial  and  synodal  constitutions  and  canons  which  had 
recently  been  enacted.  But  that  authority  was  never  carried  out ; 
and  it  is  directed  that,  until  they  did  this,  until  they  fulfilled  those 
trusts,  and  the  powers  which  were  given  to  them  by  this  statute,  the 
canons  which  were  then  in  force  should  remain  in  force ;  and  in 
force  they  have  remained  until  this  day.  I  do  not  admit  that  the 
general  bodv  of  the  canon  law,  or  that  portion  of  it  to  which  I  have 
referred  before,  stands  upon  tiie  same  footing  as  the  constitutions 
and  canons  mentioned  in  the  statute  of  the  2dth  of  Henry  8,  c.  19 ; 
for  it  seems  to  rest  upon  ground  altogether  distinct  and  independent, 
as  part  of  the  ancient  ecclesiastical  law  of  the  realm,  and  therefore  as 
part  of  the  common  law  itself.  It  would  therefore  have  operation 
and  efiect  here  by  a  prescriptive  title,  whatever  became  of  this 
statute.  But  this  very  statute  immediately  precedes  chapter  20,  the 
statute  which  is  now  under  our  consideration.  And  t  think,  my 
lords,  that  forms  a  very  strong  alignment,  indeed,  as  far  as  inferences 
can  be  raised,  that  the  statute  25  Henry  8,  c.  20,  was  not  intended 
to  do  more  than  to  destroy  the  authoritv  of  Rome,  had  no  relation 
at  all  to  any  process  of  the  courts,  bxiA  was  not  intended  in  any 
manner  to  interfere  with  the  confirmation  by  the  archbishop. 

Mr.  Justice  (Coleridge.  In  point  of  fact,  were  the  tnirty-two 
commissioners  ever  appointed  ? 

Mr.  Badeley,  I  believe  they  were  appointed,  my  lord ;  but  they 
never  did  anything. 

Lord  Denman.  There  is  a  statute  in  Edw.  6th*s  reign,  reciting 
that  they  had  been  appointed,  and  bad  done  nothing ;  and  there  was 
a  new  set  of  commissioners  (jr). 


(x)  3&  4  Edw.  6,0.  11. 
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Mr.  Badeley,     It  was  so,  my  lord.     I  believe  the  new  commis-  RegrtM  i».  Tbc 
sioners,  or  some  of  them^  did  act :  they  prepared  a  sort  of  code  (which    ^^5^*5^^^ 

was  affaerwards  published),  the  "Reformatio  Legum;"  but  it  never  °'^' 

became  the  ecclesiastical  law  of  this  country ;  and  the  English  canons  ^-  B«lelej*s 

which  were  then  in  force  have  continued  in  force  up  to  this  time,  by  •"'8'*™*"^ 

the  operation  of  this  statute  of  25  Henry  8,  c.  19.     But  I  contend 

that  the  ancient  body  of  the  canon  law  is  not  affected  at  all  by  this  Ancient  canon 

statute,  being  part  of  the  ancient  ecclesiastical  law  of  the  realm,  and  {f^tw!j5!f *f* 

therefore  parcel  of  the  common  law,  according  to  the  doctrine  of 

Lord  Hak^  and  according  to  Blacksione  alsa 

Then  looking,  my  lords,  at  the  statute  of  the  25  Heniv  8,  c.  20,  Ko  wm  mean, 
looking  at  it  generally  as  well  as  in  detail,  and  looking  at  tne  history  ^  ^^«.^ 
of  the  time,  what  is  tnere  to  show  that  there  is  any  meaning  or  effect  nr^^  bj  sut"" 
to  be  given  to  the  word  *'  confirm,"  as  you  find  it  in  the  statute,  25  Hen.  a, 
different  firom  what  it  had  before  ?    Now,  my  lords,  undoubtedly  ^  ^^* 
there  are  various  authorities  which  prove  that  when  a  statute  makes 
use  of  a  known  term  in  the  law,  generally,  it  must  be  understood  to 
use  it  in  its  l^al  sense,  and  according  to  its  legal  effect     I  believe 
one  of  my  learned  fiiends  has  already  drawn  your  lordships*  attention 
to  that  point  (v).     That  is  the  rule  laid  down  in  Viner^s  Abridgment^  Yin.  Abr. 
tit  Statute^  E.  6;    Smith  v.  Harmon,^  in  6  Modem  Reports^  142;  Smiths. 
Dwarris  on  Statutes^  pp.  765,  and  766,  where  several  instances  are  Harmon, 
given ;  and  Bacoris  Abridgment^  tit  Statute^  L,  p.  456.     We  know  Dwanrii  on 
perfiectlv  well  that  it  woula  be  so  in  any  statute  enacted  at  this  time.  "*'**««• 
supposing  the  word  "  felony"  was  used,  it  would  be  construed  of  ^'  ^^^' 
course  according  to  its  le«d  meaning.     Or  supposing  that  the  words 
'Uried  and  found  guilty^  were  used,  they  would  undoubtedly  be 
held  to  mean  <*  tried  and  found  guilty  by  a  jury ;"  a  trial  according 
to  the  course  of  the  common  law,  carrying  with  it,  and  involving  in 
it,  all  the  rights  of  persons  upon  trial  by  jury,  the  rights  of  challenge, 
and  all  tlie  various  provisions  that  are  made  with  respect  to  it.     So 
again,  with  the  term  ^'  heirs  of  the  body,"  and  innumerable  others 
which  might  be  adduced,  and  which  are  given  as  instances  in  the 
books  of  authority  which  I  am  citing.     So  that,  as  we  have  already 
arrived  at  the  pomt  that  the  word  '<  confirm"  meant  a  known  legal 

frocess  of  investigation  in  the  law,  it  having  obtained,  as  I  think 
have  shown  your  lordships,  both  firom  the  canon  law  generally,  and 
from  the  practice  of  the  canon  law  as  it  prevailed  here,  and  from  the 
voice  of  the  legislature  in  the  statute  of  Henry  5,  and  the  writs 
founded  upon  it,  a  known  estabUshed  use  and  meaning  in  the  law  of 
this  country,  its  adoption  by  the  statute  of  Henry  8,  must  imply 
that  confirmation  should  be  carried  out  according  to  its  legal  under- 
standing and  with  its  legal  forms.  And  then,  if  so,  of  course,  my 
lords,  aU  that  we  have  had  before  with  reference  to  the  duties  of  the 
metropolitan  and  his  rights  in  the  matter  of  confirmation,  so  &r  from 
being  repealed  or  annulled  by  the  statute  of  Henry  8,  will  have  still 
greater  effect  given  to  them.  For  the  archbishop  is  *' required  to' 
confirm,"  required  of  course  to  confirm  according  to  law ;  and  if  so, 
to  confirm  judicially,  to  act  judicially,  to  allow  the  parties  to  appear 
before  him,  to  enter  into  those  investigations  which  the  rules  of  the 

(y)  Supra^  p.  314. 
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Regina  o.  The  caDon  law,  the  eoclesiasticfJ  law  of  this  realm,  demand.   If  there  was 
^CMteSburi^^  any  intention  of  any  other  meaning  in  the  statote,  how  was  it  that 
*    it   was  not  expressed?     If  confirmation   was    done    away   with 
Mr.  fiadelcj*s   altogether,  how  was  it  that  this  was  not  enacted?  But  instead  of  its 
argument.         i)eing  enacted,  it  is  left  there ;  the  known  legal  term  is  used  by  the 
legbhture ;  and  it  is  used  just  as  in  the  previous  statute  of  Heoiy  5, 
where  provision  was   maoe  with  respect   to   the   metR^>oIitaD*s 
confirming* 
No  greater  Now,  my  lords,  if,  as  we  know,  no  other  interpretation  was  given 

ff^«a  to  Se  to  ^®  statute  of  Henry  5,  and  to  Uie  writs  which  were  founded  upon 
Stat  of  Hen.  8,  H ;  if  under  them  the  archbishop  was  required  to  confirm  with  all 
than  to  the  Stat,  due  celerity,  and  to  do  everything,  almost  in  the  words  in  wluch  the 
oi  Hen.  o.  statute  of  Heniy  8  requires  him ;  how  is  it,  (for  I  must  repeat  a 
question  which  I  have  already  asked)  that  a  greater  effect  is  to  be 
given  to  the  statute  of  Henry  8,  than  was  previously  given  to  the 
statute  of  Henry  5  ?  Why  is  the  one  to  be  rmided  as  more  impera- 
tive upon  the  archbishop  than  the  other?  Why  is  the  archbishop^s 
power  to  be  considered  as  interfered  with  in  the  one  case  more  than 
m  the  other?  There  is  in  substance  no  real  difierence  between  the 
statute  of  Henry  5,  and  that  of  Henry  8,  in  the  direction  that  the 
archbishop  shall  confirm,  except  that  the  latter  statute  r^uires  that 
he  shall  ao  so  without  bulls  or  mandates  from  Rome.  That  is  the 
only  substantial  distinction*  For  as  to  his  being  required  to  confirm 
witnin  twenty  days,  that  of  course  only  means  that  he  shall  not 
delay  or  put  off  proceeding  to  that  business  longer;  that  he  shall 
commence  it  within  twenty  days ;  as  the  statute  of  Henry  5 
enjoined  that  he  should  connrm  **  without  excuse  or  other  delay  in 
that  respect"  The  one  merely  fixes  a  particular  time  for  that 
which  tne  other  peremptorily  enjoined  to  be  done  immediately. 
Under  each  of  these  statutes  it  seems  equally  clear  that  the  confirma- 
tion itself,  the  thing  required  to  be  done,  was  left  precisely  as  it  had 
stood  before,  a  vahd,  substantial,  judicial  investisation  before  the 
archbishop  himself  or  his  deputy,  to  ascertain  the  character,  the 
conduct,  and  fitness  of  the  person  who  was  to  be  promoted  to  a 
bishopricL 

Now  it  is  remarkable,  m}*  lords,  that  in  the  forms  of  writs  issued 

by  the  crown  afterwards  there  seems  to  be  no  perceptible  difference. 

Writs  under  Mr.  Justice  CoLEiUDGE.     Before  you  go  to  that,  I  did  not  catch 

the  Stat,  of        whether  there  is  anything  equivalent  in  me  writs  under  the  statute 

""'"•^*-  of  Henry  6?  ^     ^ 

Mr.  BadeUy.  Yes,  my  lord :  the  writ  which  I  cited  (z)  under  the 
statute  of  Heniy  5,  is  very  much  in  the  same  form  as  that  which  was 
adopted  under  the  statute  of  Heniy  8.  The  writ  under  the  statute 
of  Henry  5  recites,  '^  Cum  nos  nuper  electioni,  nuper  fiictae  in 
ecclesia  cathedral!  Sanctse  Trinitatis  Norwici,  de  dilecto  clerico 
nostro,  Johanne  Wakeryng,  Archidiaoono  Cantuariensi,  in  Episcopum 
loci  illius,  regium  assensum  adhibuerimus,  et  fiivorem;" — it  then 
recites  the  statute  itself;  then  it  goes  on, — ^'et  ideo  vobis  mandamus, 
qu5d  ad  confirmationem  pr^efiiti  cleric!  nostri,  virtute  electionis,  sibi, 
ut  prsemittitur,  factse,  absque  excusatione,  sen  dilatione  aliqoali, 

{z)  Suproy  p.  351. 
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procedatisy  ac  csetera  omnia  quae  vestro  canonicd  iDCumbunt  oflScio,  Regina  «.  Tbo 
in  hac  parte,  peragatis  et  ezeqaatnini,  juzta  formam  et  efFectum    ^^^^^^ 

voluntatu,  oidinationisy  et  acti  supradictorum."    Now  the  forms  that  — — 

were  used  in  Elizabeth's  time  are  almost  all  the  same ;  **  mandantes,**  Mr.  B«lele>*ii 
— and  so  on, — ^'caeteraque  omnia  et  singula  peragere  quae  yestro  in  *'^'°^*' 
ea  parte  incumbent  officio-  pastoraU,  juzta  formam  statutorum  in  ea  Form  of  the 
parte  editorum  et  provisorum  velitis  cum  efiectu^Ca).     So  that,  JTJS'"?*"*" 
there,  my  lords,  the  words  are  very  much  the  same,  both  since  the        *  ^^' 
statute  of  Heniy  8,  and  prior  to  the  statute  of  Hcniy  8 :  jou  have  a 
distinct  reference  to  the  <' pastorale   officium,"  to  the  duty  and 
authority  of  the  archbishop  m  his  character  of  chief  pastor  of  the 
church;  one  of  the  peculiar  functions  and  duties  of  such  pastor 
being,  to  ascertain  ana  satisfyhimself  of  the  characters  and  qualities 
of  the  persons  who  were  to  be  ordained  by  him,     I  think,  my  lords, 
there  cannot  be  more  clear  proof,  in  following  out  this  statute,  that 
that  was  the  view  and  intention  of  all  parties,— -of  the  legislature, 
and  of  the  crown, — that  nothing  more  was  intended ;  and  that  all 
the  provisions  which  made  it  imperative  upon  the  archbishop  to 
confirm,  meant  only  to  make  it  imperative  upon  him  to  confirm 
without  reference  to  Rome. 

The  same  forms,  my  lords,  as  I  have  just  read,  (for  I  have  looked 
into  Rymer  to  find  them),  occur  afterwards,  and  seem  to  have  been 
continued,  in  the  time  of  James  I,  and  Charles  1.     Your  lordships  Forma  of  writs 
will  find  them  in  the  8th  and  9th  volumes  of  Rymer's  -Fcedera ;  j^^^7*JJ'/* 
they  seem  to  be  almost  verbatim  the  same.     There  is  one  of  Hen.  8,  Charles  \. 
by  the  bye,  though  most  of  those  in  Henry  8th's  time  are  very  Rymer*s 
much  to  the  same  efiect :  there  is  one  of  the  earliest  extant  after  Fosdera. 
the  passing  of  the  statute  of  Henry  8 ;  which  was  op  the  election  of  Form  in  the 
the  Bishop  of  Hereford,  in  1638,  and  which  directs  the  archbishop,  "*«"  ®^  ^^^ 
*'  Electum  cum  omni  celeritate  accommoda  confirmetis;"  just  as  m 
the  statute  of  Henry  5. 

The  SoUcUor  Cfeneral,    No:    there  is  the  want  of  the   word 


**  canonice." 


Mr.  Badeley,  The  want  of  that  word  makes  no  real  difference ; 
for  the  writ  proceeds,  **  ac  caetera  omnia  et  singula  faciatis  et  eze- 
quamini,  quae  vestro  in  hac  parte  incumbunt  officio."  But  afterwards 
you  have  the  '^pastorale  officium"  introduced  into  these  forms.  And 
in  one  which  occurs  soon  afterwards,  ^^  Omnia  et  singula  quae  vestro 
in  hac  parte  incumbunt  officio  pastorali,  juxta  modum  et  formam 
statuti."  So  that,  my  lords,  as  fiu:  as  the  writs  go,  those  writs  are  all 
of  them  rather  in  affirmance  of  that  which  I  state,  than  otherwise ; 
distinctly  recognizing,  as  they  do,  the  pastoral  authority,  and  therefore 
carrying  with  them  the  rights  and  duties  of  the  archbishop  as 
pastor. 

Now,  my  lords,  I  would  also  put  this  to  your  lordships.    If  we  The  right  of 
find,  as  I  tliink  we  may  be  considered  to  have  found,  that,  bv  the  {-J®^^^ 
ancient  canons  of  the  church,  (grounded,  as  they  seem  to  have  been,  rent  right"  pre- 
upon  the  very  words  of  Scripture),  as  well  as  by  the  general  rule  of  Tailing  from 
the  canon  law  which  prevuled  during  all  the  period  antecedent  to  ^^^j!?'*^^ 
the  Reformation,  and  was  part  of  the  ecclesiastical  law  of  this  realm, 

(a)  Vide  siipra,  p.  50,  n. 
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Begliia  V.  The  the  privilege  of  confiiining  all  saflnigan  bishops^  and  therein  of 
^S!l*"h!lf**'^   ascertaining  their  fitness,  and  of  rejecting  them  if  unfit,  was  an 

~-  inherent  right  of  the  archbishops  of  this  realm,  and  so  completely 

Mr.  BMielcy*t    their  right,  according  to  the  earhest  canons  of  the  church,  as  to  be  a 
argament.         necessarj  function,  a  part  of  those  functions  which  enter  almost  into 

the  very  idea  of  a  metropolitan ;  if  that  is  so,  if  it  was  so  entirelj 
part  and  parcel  of  their  onice,  that  it  could  not  well  be  severed  from 
It  at  all,  and  this  right  had  always  been  preserved  to  them  by  the 
general  law  of  the  land,  except  where  it  was  interfered  with  for  a 
time  by  the  superior  patriarchal  authority  of  the  P<^,  which  the 
statutes  themselves  have  pronounced  to  be  a  usurpation;  if  that  is 
so;  if  this  was  the  ancient,  and,  fix>m  the  earliest  period  of  the 
church,  the  inherent  right  of  the  metropolitans  as  such ;  then  I 
would  call  your  lordships*  attention  to  the  remarkable  manner  in 
which,  firom  the  earliest  periods  of  our  historvy  the  rights  and  privi- 
l^:es  of  the  bishops  and  of  the  clergy  of  this  land  have  been  secured 
to  them  by  successive  acts  of  parliament 

Mr.  Justice  Erlb.  Is  not  there  a  part  of  our  history,  in  which 
the  king  claimed  to  create  a  bishop,  without  the  aid  of  the  arch- 
bishop ? 

Mr.  Badeley.  I  am  not  aware,  my  lord,  that  he  ever  did.  I  never 
heard  of  any  instance  of  it ;  and  certainly  not  of  any  whidi  was 
carried  into  efiect  The  king  certainly  could  not  coafer  orders: 
that  was  -never  attributed  at  any  period  to  the  crown ;  and  it  is 
distinctly  negatived  by  the  whole  course  of  our  law,  and  of  our 
history.  Indeed,  in  the  Thirty-nine  Articles  of  the  church,  par- 
ticular pains  have  been  taken  to  prevent  a  misunderstanding  about  it. 
Mr.  Justice  Erlb.  Quite  at  an  early  period  after  the  Conquest, 
was  what  I  was  alluding  ta     I  have  not  examined  it  mysel£ 

Mr.  Badeley.    I  am  not  aware,  my  lord,  of  any  such  instance  any 

where.     Then,  my  lords,  I  was  going  to  say,  that  if  this  right  of  the 

metropolitan  is  an  inherent  right,  which  has  prevailed  in  England 

fix>m  the  earliest  period,  long  before  Magna  Oharta  existed  here,  if 

that  was  the  ancient  rule,  wherever  metropolitans  were  established 

— and  we  have  had  metropolitans  established  in  this  country  fixxn 

And  compre-     the  most  remote  era, — then  I  apprehend,  my  lords,  that  all  those 

hended  in  the    statutes  fix>m  Magna  Charta  downwards,  which  in  such  express  and 

^geft"of  tEe'   solemn  terms  have  secured  the  rights  and  privileges  of  all  the  various 

clergy,  secured  orders  of  the  cleify  of  this  country,  will  furnish  to  your  lordships  a 

by  variouista-    ^^Ati  rule  for  the  construction  of  any  statute  relating  to  any  of  those 

^"^^  orders,  in  case  the  langaage  of  such  statute  should  be  supposed  by 

your  lordships  to  be  doubtful.     You  find,  my  lords,  at  the  very 

commencement  of  the  statute  book,  the  confirmation  of  the  liberties 

MaffnaChutat  of  the  subjects  of  this  kingdom  by  the  great  charter,  declaring  and 

9Hen.  3, c  1.   confirming  that  ^'  the  Church  of  England  shall  be  fiiee,  and  shall 

have  all  her  whole  rights  and  her  liberties  inviolable."    You  find 

i4Edw. 3,        again,  in  the  time  of  Edw.  3,  that  ''holy  church  shall  have  her 

■ti.ci.         liberties  in  miietness,  without  interruption  or  disturbance.**      In 

50  and  51  Edw.  Edward  the  'lliird's  time  again,  *'it  is  ordained  and  established,  that 

3»<^  I-  Holy  Church  have  all  her  liberties  and  fi'anchises  in   quiemess, 

without  any  impeachment  or  disturbance."     And  all  the  privileges 

granted  to  the  clergy  are  repeatedly  confirmed. 
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There  are  Bevend  enactments  in  the  time  of  Richard  2  entirely  Reginav.  The 
to  ihe  same  eflFect,  and  almost  in  the  very  same  words.     And  then    '^^'Iji^P**' 

in  the  time  of  Henry  4,  it  is  expressly  enacted,  that  ^'all  the  statutes,  — ^ IZl 

ordinances,  and  grants,  made  or  granted  to  the  clergy  of  England,  ^>^«  Badeley's 
for  the  conservation  of  their  liberties  and  privileges,  and  for  the  •'§°™*°^ 
conservation  of  the  liberties  and  immunities  of  Holy  Church,  not  J^^ITrj"*^ 
revoked,  be  firmly  holden,  observed,  and  kept,  and  put  in  due  4  Hen.  4,  &  3. 
execution,  according  to  their  form  and  effect"    Similar  acts  occur 
again  and  again  in  various  reigns.     And  by  the  statute  of  the  1st  of  1  Wm.  &  Mw. 
William  and  Mary,  chapter  6,  where  we  have  the  coronation  oath  ^  ^• 
given,  the  sovereign  is  expressly  required  to  swear  that  he  **  will 
preserve  unto  the  bishops  and  clergy  of  this  realm,  and  to  the 
churches  committed  to  their  charge,  all  such  rights  and  privileges  as 
by  law  do  or  shall  appertain  unto  them  or  any  of  them." 

Then,  my  lords,  T  would  say,  surely  if  there  are  any  privileges, 
any  rights,  belonging  to  the  church,  which  must  be  deemed  to  be 
confirmed  to  them  by  these  statutes,  they  must  be  those  which  are 
peculiarly  characteristic  of  the  respective  orders  of  that  church :  they 
must  be  those  which  peculiarly  belong  to  the  bishops,  as  bishops ; 
to  the  archbishop  and  metropolitans,  as  such;  ana  to  the  otner 
clergy,  as  clergy :  those  which  are  inherent  in  them,  which  are  of 
the  very  essence  of  their  office  and  authority.  And  if  so,  the  right 
and  privilege  for  which  I  contend,  and  which  I  have  shown  to  be  of 
the  very  essence  of  the  authority  and  inherent  functions  of  the 
metropolitan,  must  be  deemed  to  be  confirmed,  distinctly  and 
directly,  by  these  statutes ;  or  else  I  should  be  glad  to  know  what 
effect  is  to  be  given  to  them  at  all  ?  What  possible  meaning  can 
they  have,  if  they  are  not  to  be  supposed  to  confirm,  and  that  in 
the  strongest  manner,  those  privileges  and  those  rights  which  are 
peculiar  to  him,  the  archbishop,  and  which  belonged  to  him  firom 
the  earliest  period?  Then,  it  that  is  so,  my  lords,  and  if  those 
rights  are  confirmed  and  secured  so  fully,  so  unequivocally,  so 
repeatedly,  and  so  solemnly,  I  would  ask  your  lordships,  what  is  the 
fair  construction,  what  is  the  right  construction,  to  be  put  upon  any 
statute  which  bears  upon  the  power  or  jurisdiction  of  any  archbishop 
or  bishop,  if  any  word  or  sentence  occurs  of  doubtful  meaniiu^  ?  Is 
it  not  at  once  the  duty  of  every' court  in  this  realm,  and  of  every 
person  who  is  called  upon  to  administer  the  laws,  to  interpret  eveiy 
statute,  and  to  carry  out  each  law,  in  such  a  manner  as  to  give  effect 
to  the  rights  and  privileges  which  are  so  confirmed  ?  Surely,  my 
lords,  these  statutes,  if  they  do  nothing  else,  furnish  at  least  a  rule  of 
construction  for  the  statute  of  Henry  8,  while  they  bind  the  courts 
of  this  land  to  respect  in  every  possible  way  the  rignts  and  privileges 
of  the  bishops  and  clergy,  and  of  the  church  of  England,  to  secure 
them  firom  all  invasion,  to  preserve  and  transmit  them  unharmed. 
I  think,  therefore,  my  lords,  that  these  statutes  are  not  to  be  passed 
by,  but  they  are  really  seriously  to  be  regarded  in  putting  any  con- 
struction upon  this  statute  of  Henry  8,  or  upon  any  other  statute  in 
pari  materidf  upon  which  any  doubt  at  all  can  he  thrown.  It  is  Uninteminted 
quite  impossible  to  deny  that  the  same  rights  and  privileges  of  the  exercise  of  the 
metropolitan,  which  have  been  always  exercised  m  this  country,  ri^h^^loT* 
existed  at  each  period  when  those  solemn  provisions  and  enactments  periodf  of  our 
were  made.     Iney  were  then  undoubtealy  allowed  and  exercised  nMt<»7» 
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without  contradictioiL  As  each  bishop  was  elected  in  each  see,  the 
ardibishop  was  called  upon  to  confinn  (unless  the  Pope  as  sapreme 
metropolitan  claimed  to  do  so) ;  and  he  did  confirm  the  election, 
and  enter  into  the  merits  of  the  elected,  as  well  as  into  the  cinrnm- 
stances  of  the  election  itsel£  And  therefore,  my  lords,  it  cannot  bat 
be  supposed  that  these  statutes  had  reference  to  these  privileges  and 
rights  of  the  metropolitan,  as  to  the  other  privileges  and  rights  of  the 
clei]^ ;  and  that,  therefore,  the  true  construction  of  any  statute  of 
dubious  import  ia  that  which  most  finvours  and  most  protects 
them. 

Then,  my  lords,  I  apprehend  that  there  is  another  rule  in  the 
construction  of  statutes  generally,  which  must  be  regarded  as  more 
or  less  a  test,  in  order  to  determine  the  true  construction  of  this  of 
Henry  8.  It  appears  to  be  a  rule,  to  be  deduced  from  the  difierent 
books  upon  the  subject,  that  any  statute  which  takes  away  jurisdic- 
tion from  a  recoffnized  court,  from  any  court  r^ularly  established, 
is  to  be  construed  strictly.  And  that  seems  to  be  the  inference  from 
the  case  of  StradHng  v.  Margan,  in  Flauxkn^  p.  207,  and  bom  the 
other  authorities  upon  the  statutes,  to  which  I  nave  ahready  referred 
your  lordships.  Here  is  a  court,  ray  lords,  the  court  of  audience,  or 
the  court  or  th^  vicar  general,— call  it  which  you  please,— or  the 
court  of  the  archbishop,  for  it  is  really  that  Here  is  a  court  exer- 
cising an  ancient  and  established  iunsdiction,  having  peculiar  and 
proper  functions.  If  this  statute  is  to  take  effect  according  to  the 
construction  of  my  learned  friends  on  the  other  side,  then  of  course 
away  goes  all  the  authority  of  that  court ;  away  goes  at  once  all  its 
power  to  act  any  otherwise  than  as  a  mere  machine.  It  therefore 
seems  to  follow  that,  if  that  rule  of  construction  to  which  I  am  now 
referring  is  of  any  value,  it  supplies  an  additional  and  conclusi?e 
reason  for  saying,  that  the  legislature  could  never  have  intended  to 
alter  in  any  respect  the  judicial  power  of  confirmation  exercised  in 
this  court  by  the  archbishop  or  his  deputy. 

My  lords,  there  is  anotner  ground,  another  test,  by  which  this 
may  be  tried. 

Lord  Denbian.  Do  you  think  that  you  will  condude  in  a  very 
short  time  ? 

Mr.  Badeley.    I  am  afraid  not,  my  lord. 

Lord  Denman.    Thien  we  will  go  on  to-morrow  morning. 

Mr.  Badeley,  Mj  lords,  when  I  had  the  honour  of  addreastng 
your  lordships  yesterday,  I  ventured  to  call  your  attention  to  the 
state  of  the  law,  with  reference  to  the  business  of  metropolitan  con- 
firmation, prior  to  the  passing  of  the  statute  of  25th  of  Henry  8. 
And  I  did  so  with  this  view :  oecause,  as  my  Lord  Coke  has  laid  it 
down,  that  in  order  to  determine  upon  the  effect  of  any  particular 
statute,  it  is  fit  and  proper  to  inauu^  what  the  law  was  before  the 
passing  of  the  statute,  I  thought  tnat  by  going  fully  into  the  history 
and  practice  of  the  canon  law  in  this  country,  with  respect  to  that 

f)articular  subject,  prior  to  the  period  of  the  Reformation,  I  was 
aying  the  best  foundation  fix>m  which  your  lordships  would  be  able 
to  collect  the  effect  of  the  statute  in  question,  and  the  intention  of 
the  legislature  in  passing  ic  In  order  to  do  that,  my  lords,  I  inquired 
into  the  state  of  the  canon  law,  and  showed  what  was  the  early 
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history  of  the  metropolitan  power;  how  it  arose,  how  it  extended;  Regimi  *.  The 
that  it  was  based  upon  the  canons  of  the  early  chorch,  which  were    -^^bUhopof 
themselves  deducible  from  Scripture;  that  those  canons  were  uniform       "^^   ^' 
in  the  ancient  times  of  Christianity ;  that  from  those  canons  the  Mr.  lkdeloj*s 
rule  was  adopted  and  incorporated  into  the  general  body  of  the  ^HPi^Bent 
canon  law ;  that  so  adopted  and  so  incorporatea,  it  became  the  rule 
and  practice  of  the  ecclesiastical  courts  and  ecclesiastical  authorities 
in  England,  and  that  it  so  remained  until  the  period  of  the  statute 
of  Henry  8.    And  I  thought,  and  I  still  think,  that  by  haying  ascer- 
tained that,  and  shown  what  was  the  practice  of  the  archbishops  in 
this  country  during  such  a  long  series  of  years,  I  gaye  the  best 
possible  proof  of  what  was  the  meaning  of  the  word  **  confirmation," 
as  it  occurs  in  the  statute,  and  what  was  the  intendon  of  the  legis* 
lature  in  directing  that  the  archbishop  ^*  should  confirm ;"  and  that 
the  word  "  confinnation,"  being  a  well  known  legal  term,  was  to  be 
understood  in  its  legal  sense,  and  therefore  as  carrying  with  it  all 
the  consequences  of  that  l^;al  sense;  and  therefore  must  mean  con- 
firmation according  to  law,  with  all  the  same  practice  and  all  the 
same  forms  of  the  law  which  were  required  at  tnat  time,  and  which, 
so  far  as  the  language  of  the  statute  went,  were  not  altered,  and 
seemed  not  to  haye  been  intended  to  be  altered. 

Haying  thus,  my  lords,  laid  that  ground,  I  proceeded  to  the  statute 
itself,  and  I  ventured  to  submit  to  your  lordships,  and  to  submit 
with  confidence,  that  the  whole  puryiew  of  the  statute  is  such,  as  to 
leaye  no  doubt  on  the  mind  of  any  impartial  person  who  reads  it, 
that  the  object  of  the  legislature  was  merely  to  overthrow  the 
usurped  power  of  the  Pope,  to  destroy  that  jurisdiction  altogether 
whicn  the  Pope  had  exercised  in  England ;  that  that  was  the  only 
design  which  Henry  8  can  be  collected  to  have  had  from  the 
history  of  that  time ;  that  there  is  nothing  at  all  in  the  statute  to 
contradict  that  inference,  but  everything  to  confirm  it;  that  the 
manner  in  which  the  statute  was  passed,  being  in  connexion  with 
two  or  three  others  which  were  enacted  at  the  same  time  with  the 
very  same  object,  was  a  clear  and  additional  proof  of  what  was  the 
intention  of  the  legislature;  and,  consequently,  that  in  construing 
the  statute,  nothing  more  was  required  than  to  efiectuate  that  inten- 
tion. I  then,  my  u>rds,  urged  upon  your  attention  certain  rules  of 
construction  which  must  be  adopted  by  the  court,  with  reference  to 
this  or  to  any  other  statute ;  ana  I  contended  that,  inasmuch  as  by 
the  statutes  of  this  realm  firom  the  earliest  period,  fix>m  Magna 
Charta  downwards,  and  by  the  coronation  oatn  established  by  the 
statute  of  William  3,  and  taken  by  the  sovereign  at  this  day,  the 
rights  and  privileges  of  the  church  and  the  clergy  were  so  strongly 
and  so  repeatedly  confirmed,  and  such  abundant  care  taken  to 
uphold  the  authority  of  the  archbishops  and  bishops  of  England,  the 
construction  of  every  statute  must  be,  if  its  language  is  at  all  doubt* 
ful,  such  as  will  most  &your  the  rights  of  the  deigy,  and  best  support 
those  privileges  which  have  been  secured  to  them  and  belongea  to 
them  from  the  first ;  and  that  if  there  is  anything  which  the  legis- 
lature must  be  understood  to  have  contemplated,  with  reference  to 
the  rights  and  privileges  of  the  archbbhops  and  bishops,  it  must  be 
those  rights  and  privileges  which  are  inherent  in  them,  and  of  the 
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very  essence  of  their  respective  oflSces ;  and  conseauently,  that  the 
control  which  the  metropolitan  has  always  exercised  over  his  stiffin- 
gans  as  to  their  consecration,  and  as  to  the  judgment  he  is  to  form 
of  their  fitness,  is  an  inherent,  absolute  power,  and  of  the  very 
essence  of  his  office,  and  therefore  must  come  directly  within  the 
meaning  of  those  statutes  which  were  passed  to  secure  his  rights. 
I  argued  further,  my  lords,  that  there  were  other  rules  for  the  con- 
struction of  statutes,  which  were  applicable  in  the  same  manner. 
To  one  I  have  already  referred,  which  requires  that  a  legal  term 
shall  be  accepted  and  taken  in  its  legal  sense,  and  that  that  Ic^ 
sense  shall  be  fully  carried  out.     But  there  was  another,  which  I 
pressed  as  important,  namely,  that  where  a  statute  might  interfere  at 
all  with  the  jurisdiction  of  any  particular  established   court,  the 
construction  must  be  strict,  ana  must  not  be  extended  (unless  the 
words  absolutely  compel  it)  to  the  destruction  of  the  court  or  its 
jurisdiction,  but  if  possible  the  jurisdiction  most  be  preserved  entire; 
and  hence  I  arguea  that  the  jurisdiction  and  judicial  process  of  the 
arehbishop's  court  in  the  confirmation  of  bishops  must  be  preserved, 
and  that  the  statute  of  HenryjB  must,  if  possible,  be  so  construed  so 
as  to  give  them  full  effect     The  authorities  which  I  cited  yesterday 
fully  supported  that  position.     And  it  is  but  common  sense  and 
common  reason;  because  if  a  court  of  competent  jurisdiction  has 
exbted  in  this  country  for  centuries,  surely  it  would  be  doing  great 
violence  to  the  constitution  of  this  country,  if  a  statute,  by  a 
secondary  or  implied  sense,  by  any  other  than    the  necessary 
meaning  of  its  words,  could  be  allowed  to  alter  or  interfere  with  a 
power  so  sacred  and  so  venerable. 

Those  principles  of  construction,  my  lords,  I  apprehend  toe 
clearly  applicable  to  the  present  case.  And  I  now  pass  on  to  another, 
which  will  be  found  in  harmony  with  the  same  authorities;  namely^ 
that  where  any  statute  may  seem  to  clash  with  any  rights  or  priTi- 
leges  of  the  people,  with  any  ancient  popular  power  or  influence 
which  has  existed  from  early  ages,  that  power  and  that  influence 
must  not  be  interfered  with ;  but  the  statute  must  receive  a  strict 
construction  so  as  to  preserve,  if  possible,  the  popular  rights.  My 
lords,  1  apprehend  the  whole  history  and  scope  of  the  constitution 
of  this  country  is  in  fitvour  of  that  position.  We  find  it  illustrated 
by  the  authoiities  which  are  cited  in  BaanCs  Abridgment^  ** Statutes* 
£.  6;  in  Viner^s  Abridgement^  **  Statutey^  L  4;  and  many  others; 
by  Fosters  case,  in  11  CMs  Reports^  p.  59 ;  by  the  case  of  BedeU  v. 
Constabk,  in  VaughasCs  Beports,  p.  179;  and  that  of  Fhdkr  v. 
Lombe^  in  Lord  Hardwiekis  CcLsesj  p.  307.  And  I  take  it  to  be  a 
general  rule  and  principle  of  the  constitution,  that  every  intendment 
IS  to  be  made  in  favour  of  popular  rights.  Try  this  statute  of 
Henry  8,  by  that  principle ;  ana  I  shall  be  contented  to  abide  the 
result  For  if  there  is  one  thing  more  clear  than  another,  it  is  this, 
that,  firom  the  earliest  ages,  the  rights  of  the  people  were  of  the 
utmost  value  and  importance  in  the  election  of  their  bishops;  and 
that  originally,  those  elections  which  were  not  made  by  the  peoplci 
or  had  not  at  least  their  concurrence  and  sanction,  were  not  con- 
sidered good  or  valid  appointments.  My  lords,  there  are  various 
authorities  upon  that  subject;  and  in  fact  it  is  impossible  to  turn  to 
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any  history  of  the  church,  and  not  to  see,  that  the  early  elections  of  Reginav.  Th« 
bishops  were  either  entirely  by  the  people,  or  subject  to  their    c"^^tei£up^^ 

approvaL    They  afterwards  became  con6ned  to  the  cfei^gy.     From  — ~ — 

the  clergy  they  passed,  for  the  most  part,  to  the  sovereign.     From  ^^'  Badelcjr'i 
the  sovereign,  at  least  in  this  country,  they  passed  to  the  chapters.  "'S^^^™®''^ 
But,  my  lords,  you  will  find  in  every  stage,  in  every  passage,  in 
everv  period  of  tnis  country,  the  rights  of  the  people  were  respected  Rigbti  of  the 
in  those  appointments;  and  the  sanction  of  the  people  was  con-  ETS^^'^Ttk^* 
sidered  of  the  utmost  valne^     My  lords,  in  a  book  which  I  hold  in  successi^ 
my  hand,  a  book  of  considerable  authority  both  here  and  upon  the  changes  m  the 
continent,  a  book  much  esteemed  by  learned  men,  the  Vetus  etNova  ^«o'«J«c- 
JEccksuB  DiscipUna  of  ThomassinuSi  the  whole  of  that  subject  is  gone  «^'   ^ 
into,  with  very  sreat  learning  and  research ;  and  in  stating  the  early  election  was  in 
history  of  the  elections  of  bishops,  and  the  powers  which  the  people  the  people, 
had -in  them,  he  refers  to  a  letter  of  St  Cyprian,  which  shows  not  ^^*'"^/?'"' 
only  the  process  in  early  periods,  but  also  the  reason  of  that  process.  EeSet.DiadpL 
The  passage  to  which  I  am  referring  occurs  in  the  second  part  of 
TTumassinui,  book  the  first,  chapter  the  second.     In  the  edition 
which  I  have  here,  that  of  1787,  it  is  the  first  chapter  in  the  fiiUi 
volume.     After  having  stated  the  general  practice  in  the  early 
history  of  Christianity,  he  says,  referring  to  St  Cyprian's  letter: 
*^  Eo  exemplo  ait  jussos  esse  ab  ecclesi&  provincise  episoopos  omnes 
a^^^ari  in  ea  civitate  cui  donandus  esset  episcopus,  utque  electio 
celebraretur  prassente  populo,  quem  cujusquam  facinora  et  virtutes 
non  possunt  prseterire.      And  then  he  quotes  St  Cyprian's  words, 
'^  propter  quod  diligenter  de  traditione  divina  et  apostolic^  observa- 
tione  servandum  est,  et  tenendum,  quod  apud  nos  quoque,  et  fere  per 
provincias  universas,  tenetur,  ut  ad  ordinationes  nte  celebrandas,  ad 
eam  plebem,  cui  praepositus  ordinatur,  episcopi  ejusdem  provincias 
proximi  quique  conveniant,  et  episcopus  deligatur  plebe  praesente, 
quae  singulorum  vitam  plenissime  novit,  et  uniuscujusque  actum  de 
ejus  conversatione  prospexit :" — words,  my  lords,  whicn  deserve  to 
be  handed  down  and  immortalized,  showings  as  they  do,  the  care 
which  was  taken  by  the  early  church,  that  the  person  who  was  to  be 
set  over  any  see  should  be  a  man  of  unblemished  character;  and 
proviuff  most  distinctly  the  riffht  of  the  people  to  object  to  him,  if  he 
was  lying  under  any  scandm  whatever,  in  order  that  either  that 
scandal  might  be  removed  by  competent  judgment,  or,  if  confirmed, 
the  man  might  be  rejected  from  the  appointment.     There  was 
nothing  then,  any  more  than  there  is  now,  there  was  nothing  in  that 
practice  to  interfere  with  the  rights  of  the  metropolitan :  his  power 
to  judge  of  the  fitness  of  the  man  were  unquestioned  and  un- 
questionable;    the  whole  was  referred  to  him  at  the  period  of 
confirmation;    and  upon  his  judgment,  exercised  after  the  most 
careful  examination  of  the  persons  objecting^  and  the  charges  that 
were  laid,  it  depended  whether  that  choice  was  to  be  considered  a 
riffht  or  a  wrong  one.     That  was  so  when  the  people  appointed.  And  when  the 
The  same  rule,  me  same  rights  of  the  people  to  exercise  their  judg-  ^Jf^JJ^* 
ment,  to  raise  their  voice  against    any   improper    appointment,  i^nds. 
continued  in  successive  ages  of  the  church;  whether  the  appointment 
was  n}ade  by  the  people  or  by  the  cleigy ;  whether  it  was  made  by 
the  crown  or  by  tne  chapters :  in  each  case  the  rights  of  the  people 
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were  respected ;  and  if  the j  had  not  the  power  of  election^  they  had 
at  least  that  of  refusing  or  objecting.     And,  my  lords,  in  referring 
your  lordships  to  the  authority  of  ThamassinuSf  it  would  be  endless 
to  select  passages  from  his  work ;  for  it  teems  with  instances  to  the 
same  effect     But  I  have  directed  your  lordships'  attention  to  this, 
at  the  commencement  of  this  Yolume,  as  supporting  distinctly  and 
conclusively,  the  position  I  ventured  to  lay  down.     The  same  may 
be  found  in    another  work    which  I  have  before    me,   that  of 
De  Marea,  De  ConcorUA  SaeerdotU  et  ImperiL    And  there,  in  the 
8th  chapter  of  the  8th  book,  the  subject  is  treated  fully  and  satb- 
fiaictorilyy  and  the  authori^  of  St  Cyprian  is  cited,  and  the  earlier 
councib  are  particularly  stated.     We  are  not  without  authority  to 
the  same  effect  in  our  own  country,  for  in  BinghanCs  EcckUattical 
AniiquiiieSf  there  is  much  learning  on  this  subject,  and  your  lordships 
will  find  that  Bingham  has  given  a  complete  abstract,  if  I  may  call  it 
so,  of  the  history  of  episcopal  elections,  and  the  rights  wluch  the 
people  had  in  them.    In  the  2nd  chapter  of  the  4th  book  of  Bin^ 
nam^s  EccUnasHcal  Antiquities^  while  he  admits  that  there  was  a 
doubt  vrith  many  authorities  as  to  the  extent  of  the  people's  rights  io 
the  acts  of  election,  (that  is,  whether  the  people  alone  had  the  power 
of  choosine,  or  whether  they  shared  this  power  with  the  clergy  or 
others,)  stfll  he  proves  abundantly,  that  the  voice  of  the  people  was 
always  heard ;  and,  in  the  whole  history  of  this  country,  tnere  is 
nodnng  to  show  that  the  people  were  ever  excluded  from  v31  control 
or  influence  in  this  matter.     And  that  they  always  had  the  right  of 
objecting  to  the  elections  or  confirmations  of  their  bishops,  is  clear 
from  the  many  instances  to  which  I  had  the  honour  of  calling  your 
lordships'  attention  yesterday  (ft)^     Those  instances,  drawn  bom  tbe 
earlier  history  of  this  coimtry,  and  fix>m  contemporary  authors,  axe 
distinct  evidence  of  what  was  the  law  and  the  practice  of  this  couDtir 
in  this  respect,  and  how  the  riffhts  of  the  people  were  respected 
prior  to  and  up  to  the  period  of  the  Reformation.    Then,  my  lords, 
if  that  is  so,  surely  there  comes  into  immediate  operation  a  m(«t 
important  principle,  in  the  construction  of  the  statute  of  Henry  8; 
a  principle  which  the  constitution  of  this  country  requires  to  be 
religiously  guarded :  because  if  we  are  called  upon  by  the  learned 
counsel  on  the  other  side  to  say,  that  that  statute,  oy  a  mere  inference 
(for  it  comes  to  no  more  than  that),  is  to  be  understood  to  do  away 
with  this  popular  right  altogether,  which  really  is  the  construction 
they  contend  for  to-day,  then  I  apprehend  your  lordships  must  see 
that  the   principle    I  have  alluded  to  is  immediately  and  veiy 
grievously  invaded,  and  all  the  ancient  privileges  of  the  people  with 
respect  to  the  appointment  of  bishops  are  at  once  annihilated.    The 
whole  thing,  as  the  learned  SoUcitor  General  called  it,  becomes  in 
point  of  fact  a  mere  sham.    My  learned  friend  said,  and  said  trulyi 
that  by  the  statute  of  Henry  8,  the  election  is  <*  throvirn  entirely  into 
the  clouds."  And  the  crown  by  that  statute  may  say  that  the  peiBOO 
named  in  the  letters  missive  shall  be  elected,  and  that  the  dean  and 
chapter  shall  elect  none  other.     If  therefore  the  right  of  interference 
as  to  the  election  itself  is  gone,  then  the  rights  of  the  people  sie 


(h)  Supra^  p.  940,  et  teq. 
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Sme  also,  if  they  have  no  power  of  objecting  to  the  confinnation,  as  ReginAv.  The 
ey  have  hitherto  had.     And  surely,  my  lords,  that  is  most  unrea-  ^^J^J^^f 

sonable,  and  would  be  most  unrighteous.  You  have,  from  the  earliest — '- 

period  of  the  church,  these  rights  exercised,  and  preserved  to  the  Mr.  Badeley'i 
people  religiouslv ;  you  have  them  exercised  before  and  after  the  "in"""**- 
period  of  the  RerormatioiL  But  the  construction  my  learned  friends 
are  putting  upon  this  statute,  is  to  do  awav  with  them  altogether,  and 
to  say  that  no  person,  no  single  individual,  hiffh  or  low,  from  the 
sovereijp  to  the  peasant,  except  the  sovereign,  wall  have  the  power 
of  judging  at  all  of  the  fitness  or  unfitness  of  the  person  appomted. 
Mv  lords,  that  does  appear  to  me  so  monstrous  a  conclusion,  so 
abhorrent  fit)m  all  the  principles  of  the  constitution  of  this  realm, — for 
we  cannot  open  a  single  book  which  treats  of  the  constitution  of  this 
realm,  which  does  not  observe  and  comment  upon  the  strict  regard 
to  the  liberty  and  the  rights  of  the  people,  which  has,  always  oeen 
maintained, — that  I  cannot  bring  myself  to  believe  that  vour  lord- 
ships will  sanction  it  for  a  single  moment  It  is  impossible  to  look 
at  Mr.  Justice  Blaehtone^s  work,  and  other  writers,  and  not  to  see 
that  the  appointment  of  sherifis  and  all  sorts  of  officers  in  the  earlier 
periods  of  our  history,  was  elective,  and  in  the  people,  to  whom  the 
principles  of  liberty,  as  Mr.  Justice  Blachstone  (i  thmk)  puts  it,  gave 
a  voice  in  the  selection  of  those  who  were  to  be  set  over  them. 
With  respect  to  the  appointment  of  sheriffs  and  some  other  officers 
we  know  that  the  popular  power  has  passed  awav»  but  in  some,  as 
in  that  of  coroners,  it  has  been  preserved ;  and  if  in  any  case  it  still 
exists,  and  can  be  shown  to  have  been  exercised,  imperfectly  perhaps,  Tboie  rigkti  to 
but  still  exercised,  then,  I  apprehend,  your  lorddups,  as  the  guardians  ^^!^°^^ 
of  the  constitution,  in  this  court,  will  preserve  it,  that  you  will  main-  »^^^* 
tain  the  prerc^tives  of  the  people,  as  well  as  the  prerogatives  of  the 
crown,  and  not  allow  to  be  injured,  by  a  side  wind  or  a  mere 
constructive  interpretation  of  a  statute,  rights  which  have  been  so 
constantly,  so  cautiously  maintained.  Rather  will  you  be,  as  some 
of  the  greatest  judges  nave  said,  ''astute'*  in  finding  reasons  for  the 
preservation  of  these  rights,  and  careful  and  anxious  to  transmit  them 
whole  and  unimpaired. 

Mr.  Justice  Coleridgb.  Your  argument,  as  I  understand  it,  is, 
that  the  rights  of  the  people  were,  to  mterfere  in  the  election? 

Mr.  Badeley.  The  rights  of  the  people  I  say  were  these :  that,  in 
the  earlier  history  of  the  church,  those  rights  were  so  complete, 
that  they  had  either  the  entire  power  in  the  election,  or  a  power  in 
common  with  the  deigy ;  but  the  election  afterwards  passed  into 
other  hands. 

Mr.  Justice  Colbridoe.  Which  rights,  you  say,  did  not  interfere 
with  the  metropolitan's  rishts  at  confirmation  ? 

Mr.  Badeley.     Certainty  not 

Mr.  Justice  Colebidob.  Now  you  say,  the  statute  has  taken 
away  the  rights  of  the  people  to  elect  ? 

Mr.  Badeley.     I  admit  that  the  statute  requires  that  the  dean  and  Election  and    , 
chapter  should  elect  the  person  nominated  by  the  crown,  and  none  ^  pcrfect?y    • 
other.    I  say,  if  the  election  and  confirmation  are  to  be  put  upon  the  distinct  things. 
sam«  footing,  then  of  course  the  rights  of  the  people  will  oe  con- 
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Bidcred  to  be  annalled  altogether;  because  then  there  would  be  b) 
power  in  them :  if  they  have  no  right  to  object  to  the  confirmatkie; 
there  will  be  no  power  left  in  them  to  have  their  voice  heard  at  tl 

Mr.  Justice  Colebibge.  The  election  and  confirmatioo  are  tvo 
distinct  parts  of  the  same  thinff. 

Mr.  Badeley.  Two  parts,  but  scarcelv  to  be  called  two  parts  d 
the  same  thing.  And  i  intend,  before  I  conclude,  to  refer  to  tk: 
which  has  been  uiged  on  this  subject  by  my  learned  firiends  oo  tbe 
other  side ;  for  I  think  their  amiment  was  put  more  than  once,  th^ 
as  the  statute  has  rendered  me  election  (as  the  learned  SoBdkf 
General  calls  it)  **  a  sham/  therefore  the  confirmation  most  be 
considered  a  sham  also. 

Mr.  Justice  Coleridgb.  I  was  not  going  to  foUow^  that.  Toi 
takeity  they  are  two  separate  things.  I  wanted  to  bring  yoor  atteoQcm 
to  this:  your  aivument  is,  that  we  ought  to  be  *' astute"  in  pre- 
serving the  popuLur  rights,  in  this  matter.  If  I  imderstand  vou,  tbe 
popular  right  was  at  the  election :  that,  you  say,  not  bj  the  moi 
construction,  but  by  the  words  of  the  act  of  parliament,  is  taken 
away  from  the  people,  and  given  to  the  crown.  Is  not  the  force  cs. 
your  aigument  this,  that  you  are  desiring  us  to  substitute  a  nev 
popular  right  at  the  confirmation,  for  the  old  popular  right  at  tt^ 
election,  which  is  taken  away  ?  That  is  the  difficulty  which  stroci 
me  in  your  argument. 

Mr.  Badeley,  Mj  argument  is,  not  that  you  should  introduce  aoy 
thing  new%  but  simply  preserve  what  is  old.  What  I  sajr  is  this: 
from  a  very  early  penoa  in  this  country,  the  right  of  election  itself 
had  passed  away  firom  the  people  and  become  vested,  first  in  tk 
capitular  bodies,  or  in  the  crown;  but  the  election,  by  whomsoerer 
made,  was  always  subject  to  the  right  of  the  metropolitan  to  coufinD) 
and  at  that  confirmation  the  rights  of  the  people  were  always  res- 
pected :  the  people  ^always  were,  or  always  might  be,  parties  to 
that  proceeding;  and  though  they  had  ceased  to  elect,  they  always 
had  a  right  to  make  objections. 

Mr.  tfustice  Patteson.  Do  I  understand  you  to  say,  that  there 
are  authorities  to  show  that  that  was  so,  whilst  the  power  was  in  the 
crown?  Because  you  say,  it  passed  fix)m  the  people  afterwards  to 
tbe  crown,  and  that  whilst  it  was  in  the  crown,  (and  in  the  crowD  as 
a  sort  of  donative),  there  was  confirmation  in  Uiat  case. 

Mr.  Badeley.  Certainly,  my  lord,  I  do.  And  I  think  i^^ 
instances  and  the  authorities  to  which  I  referred  yesterday,  tend  to 
show  that  Because,  although  the  crown  had  exercised  the  right  of 
the  appointment,  it  never  superseded  the  rights  of  the  metropolitan' 
And  your  lordships  will  find  that  in  the  rights  of  the  metropolitai^ 
there  was  always  the  form  of  confirmation  in  a  solemn  and  judicial 
manner;  and  that,  at  that  confirmation,  any  person  would  have  the 
right  of  objecting. 

Mr.  Justice  Erle.  You  are  aware  of  the  argument,  that  dunog 
the  time  the  king  treated  the  bishopricks  as  donative,  the  claioi  ^aSi 
*^per  annvlum  et  baculunT  to  invest  the  bishop  with  spiritual  power; 
and  that  was  much  disputed.  It  was  mentioned  in  the  argument  on 
the  other  side,  and  that  clearly  the  authorities  in  the  English  law 


I 


IN  THE  queen's  BENCH.  373 

treat  of  that  donation  as  a  confirmation  and  investing  of  the  bishop  Regina  0.  Tbe 
with  spiritual  authority.  Sir  miUam  Blackgtane  uses  the  words,  ^^^1^,^*^^  **^ 
that  the  king  claimed  the  right  of  confinhing  and  investing  (c).  ^  an  r  ary. 

Mr.  Badeley.    But  that  did  not  supersede  the  authority  of  the  Mr.  Btdeley'i 
metropolitan,  "«^«°^ 

Mr.  Justice  Erle.  The  statement  by  Sir  WilKam  Blackstane  is, 
that  the  Pope  complained  of  that  attempt  on  the  part  of  our  kings, 
as  an  encroachment  on  his  spiritual  authority* 

Mr.  Badeley.  It  was  objected  to  as  an  encroachment  upon  his 
spiritual  authority;  and  that,  my  lords,  led  to  the  struggle  which 
took  place  between  the  crown  ana  the  Pope. 

Mr.  Justice  Colebidge.  There  must  have  been  always  conse- 
cration by  a  spiritual  person. 

Mr.  Badeley.  Which  never  could  be  performed  except  by  the 
metropolitan.  And  according  to  all  the  laws  of  the  church,  whether 
a  party  took  from  the  crown,  or  from  any  other  person,  from  the 
chapter,  or  the  people,  in  each  case  the.  right  of  the  metropolitan  was 
the  same ;  in  each  case  he  was  to  determine  upon  the  fitness  or 
unfitness  of  the  individuaL 

Mr.  Justice  Coleridgk.  As  now,  to  a  certain  extent,  before  the 
<x>nsecration,  the  spiritual  jurisdiction  is  in  the  bishoQ,  as  I 
understand. 

Mr.  Badeley.    The  spiritual  jurisdiction  is  in  the  bishop  after  Eff«ctf  of  con- 
confirmation,  not  before  it  cZ^" . 
Mr.  Justice  Colebidge.    Before  consecratiaru 
Mr.  Badeley.     It  is  the  confirmation  which  gives  the  spiritual 
Jurisdiction;  but  it  is  consecration  which  makes  him  a  perfect  bishop. 
Your  lordship  will  find  that  most  distinctly  and  repeatedly  laid  down 
by  the  authorities  on  the  canon  law  in  this  country,  and  elsewhere. 
And  in  the  very  case  in  Palmer^s  Reports,  which  has  been  so  often  Eyans ». 
referred  to,  Evans  and  Ascuithe,  it  is  expressly  stated,  that  after  con-  ^*^'**^*' 
firmation,  and  not  before,  he  is  a  bishop  so  far,  that  he  is  entitled  to 
exercise  spiritual  jurisdiction,  but  that  he  is  not  a  complete  bishop 
until  consecration.      The  same  thing  is  distinctly  shown,  as  well  as 
the  rights  of  the  metropolitan,  in  that  portion  of  the  work  of 
Thamcufsinus  to  which  I  have  already  referred  (d).  Thomassinui. 

Mr.  Justice  Erle.  Allow  me  to  ask  you, — as  a  great  deal  of 
your  argument  is  founded  upon  the  assertion  of  the  ract,  that  the 
metropolitan,  down  to  the  25  Henry  8,  exercised  the  jurisdiction  of 
conBrmation  in  the  same  manner  as  has  been  seen  of  late  years, — is 
that  consistent  with  the  statement  that,  from  the  time  of  iLdwwl  3 
to  the  time  of  Henr}'  8,  the  confirmation  took  place  by  the  Pope? 
Or  did  the  metropolitan  concurrently  confirm  ? 

Mr.  Badeley.     Confirmation  originally  took  place  only  by  the 
metropolitan,  the  Archbishop  of  Canterbuiy,  in  his  province.     And 
your  lordships  will  find  that,  fix>m  many  of  the  authorities  I  referred 
to  yesterday.    I  think  it  was  about  the  period  of  Edward  3,  or  Usmpation  of 
somewhere  about  that  period,  that  the  Pope  became  more  completely  ^nfij^^^  w 
possessed  of  tbe  right  of  confirmation ;  and  it  was  the  exercise  of  the  Pope  i     ^ 

(c)  CJommentaries,  toI.  1,  p.  378.  (d)  Supra,  p.  369. 
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wum^r**' '  y®^  lordahijM'  attention  (e),  which  recited  the  misery 
And  the  venience  arising  fix)m  the  schism  in  the  papal  see,  and  vested  or  re- 

Testing  oflt  in  y^sted  the  right  in  the  metropolitan,  ana  required  him  to  exercise 
the  metro.  it;  showing  at  the  same  time  the  great  importance  attached  at  that 
pohtan.  ^QQ^^  both  i)y  the  kingdom  and  the  legblature,  to  the  act  of  confir- 

mation, that  great  inconvenience  and  misery  had  arisen  from  a  want 
of  proper  confirmation,  as  involving  the  whole  title  and  right  of  the 
bisnops;  and  it  was  iti  consequence  of  that,  that  the  legislature 
interfered. 

Mr.  Justice  Erle.  In  23  Henry  8,  there  is  the  statute  (/)  which 
recites  that  there  were  great  difficulties  in  obtaining  confirmations  at 
Rome;  and  therefore,  in  case  of  delay  on  (be  part  of  the  Bishop  of 
Rome,  it  enables  the  archbishops  of  this  countiy  to  confirm  ana  to 
consecrate.  That  was  a  conditional  power;  and  that  was  made 
absolute  by  25  Heniy  8,  the  statute  in  question,  without  any  appli- 
cation to  tne  Pope. 

Mr.  Badeley.    Your  lordship  will  find,  in  the  history  of  this  sub- 
ject, that  after  the  papacy  returned  to  its  proper  channel,  and  there 
was  a  recognized  Pope,  soon  afterwards,  or  at  least  by  degrees,  in  time 
he  resumeo,  by  his  provisions,  the  authority  of  appointing,  or  con- 
.         trolling^  the  appointment  of  the  bishops ;  but  then  he  did  that,  where 
which  t^e  Pope  ^®  ^*^  ^^  *^  *  double  capacity ;  or  rather  he  did  it  in  the  ca|}acity 
confirmed.         of  Supreme  metropolitan,  and  therefore  superseding  the  authority  of 
the  local  metropolitan,  but  still  in  his  spiritual  capacity.     And  your 
lordships  will  find  that  there  was  constantly  a  practice  resorted  to  at 
Rome,  when  the  confirmation  took  place  there,  as  there  is  at  the  pre- 
sent day,  of  in<juiring  into  the  character  of  die  individual ;  but  in 
many  instances  it  will  be  found  diat  there  was  a  regular  process  gone 
through  here,  by  means  of  bulls  sent  over  to  this  countiy. 

Mr.  Justice  Coleridgb.  I  was  going  to  ask  you:  take  any 
period  when,  by  the  practice,  the  Pope's  power  was  at  the  highest, 
both  as  to  confirmation  and  consecration ;  was  that  always  done  by 
the  Pope  himself  at  Rome;  or,  having  the  authority,  did  he  depute 
it  to  the  metropolitan? 

Mr.  Badeley.     Sometimes  he  deputed  it  to  the  metropolitan. 
Mr.  Justice  Colebidgr.     He  sent  bulls  to  the  metropolitan? 
Mr.  Badeley.    Authorizing  him  to  do  it? 
Mr.  Justice  Coleridoe.     x  es. 

Mr.  Badeley.    Yes.     But  what  I  say,  and  I  think  I  show  it  in 

manj  cases,  is,  he  took  the  whole  thing  into  his  own  hands,  and  he 

ProccM  of        did  It  at  Rome  by  a  regular  process  in  the  ecclesiastical  court,  by  a 

papaiconfir.      regular  judicial  form. of  law.    Your  loidship  wiU  find  the  process  at 

some  length  in  the  eighth  and  ninth  chapters  of  the  first  book  of 

Barbosa,  Jut.     Batbosa^s  Ju8  Ecclesiasticum  Unwersum, 

Ecdu,  Univer,.  jyi^.  Justicc  CoLBRiDGB.  You  remember  the  historical  feet  about 
J^^^  Anselm ;  of  William  Rufus  sending  to  the  Pope,  and  getting  the 

(e)  Suproy  p.  350,  (/)  Sfipra,  p.  31,  et  seq.  n. 
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pallium  of  him  privately,  and  keeping  the  pallium  in  his  own  hands,  RcgtM  v.  Tha 
to  make  terms  before  he  gave  it  up  again*  And  so  it  was,  I  suppose,  ^1^^^^^^ 
in  many  other  cases,  when  it  was  sent  to  this  country.  - 

The  Attorney  General    That  is  after  consecration.  ^'  ^f  *'** 

Mr.  Justice  Coleridgb.    I  am  putting  both  cases.  argumen . 

Mr.  BadeUy.  The  pallium  for  the  most  part  was  the  confirmation 
given  by  the  JPope  to  tne  archbishop. 

The  Attcmey  General,  That  was  part  of  the  archiepiscopal 
authority. 

Mr.  Badeley.  It  was  a  mark  of  the  archiepiscopal  or  metropolitan 
authority ;  and  I  believe  that  his  grace,  the  Archbishop  of  Canter- 
bury, wears  it  in  the  arms  of  his  see  at  this  day. 

I  have  been  &voured  with  some  extracts  from  the  ancient  register 
books ;  and  I  have  here  an  extract  firom  the  register  at  Exeter  of  the  Election  and 
election  and  confirmation  of  Bi^op  Stapylton,  in  1307.     He  was  BUhop  SupyU 
elected  at  Exeter,  his  election  was  contested,  and  there  was  an  ton,  a.d.  1307. 
appeal  to  Rome ;  the  appeal  was  given ;  and  then  the  Pope  remitted 
it  to  the  archbishop,  to  inquire  and  confirm  in  England. 

Mr.  Justice  Coleriooe.     Stapylton  was  in  the  time  of  Edward  2. 

Mr.  Badeley.    In  1307. 

Mr.  Justice  Erlb.  From  the  time  of  King  John,  till  the  Pope 
established  his  usurped  authority,  probably  the  metropolitan  would 
confirm.  That  would  be  in  the  interval  between  Kmg  John  and 
Edward  3. 

Mr.  Badeley.  I  think,  Edward  3.  There  are  instances  of  confir- 
mation by  the  archbishop,  during  the  period  of  the  Pope's  authority, 
as  well  as  afterwards. 

But,  my  lords,  I  would  still  submit,  that  inasmuch  as  the  practice,  In  whateTor 
whether  at  Rome  or  in  England,  went  on  and  was  observed,  and  ^"?^%^^®^ 
inasmuch  as  it  was  a  iudiciaT  inquiry  into  the  merits  and  qualifica-  ^on  raided, 
tions  of  the  individual,  it  left  the  rights  of  the  people  untouched ;  it  the  rights  of 
was  open  to  them  to  make  their  objections,  wherever  the  confirma-  {**lP®^^'fS* 
tion  took  place ;  and  those  objections  were  entertained,  because  the       ^ 
rule  of  the  canon  law  bound  the  confirmer  to  inquire  into  them,  and 
to  encourage  the  fullest  investigation.    My  loras,  I  have  already 
mentioned  to  your  lordships  the  authority  of  Barbosa,  as  a  writer  of  Barbosa,  /«*. 
very  considerable  eminence  as  a  canonist;  and  in  his  treatise  "•Tiw  ^ccUsMmven, 
JEcckmutieum  Umversum/*  in  the  ninth  chapter  of  the  first  book,  a 
great  deal,  both  of  legal  and  historical  information,  is  given  upon  the 
subject     He  says :  '^  Confirmare  autem  electos  episcopos  non  solum 
Romanus  Pontifex,  verum  Metropolitanus  vel  Patriarcha  superior  . 
potest"    And  then :  *^  Papa  vero  ae  jure  eos  tantum  episcopos  con- 
firmat,  qui  in  ecclesiis  sedi  apostohcae  immediate  subjectis  electi 
sunt,  vel  quorum  confirmatio  et  infirmatio  ad  eandem  sedem  per 
appellationem  devolvitur."    Your  lordships  saw  an  instance  I  cited 
yesterday  (y).     There  were  two  cases  in  which  there  were  appeals. 
And  m  a  case  to  which  I  have  just  referred,  that  of  Stapylton,  an 
appeal  was  carried  to  Rome;  and  then  the  Pope  had  full  power  to  '^^  ^pP^ 
decide.    And  there  were  so  many  cases  of  appeal,  that  they  led,  in  mMtera°of ... 
great  measure,  to  the  ^ery  power  that  he  had  in  these  matters;  a  fimfttionattci 

(g)  SuprOy  p.  345. 
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^uS  L  '^^  ^^  which  18  Stated  expressly  in  the  work  of  T%amasnmiSt  to  whidi 

^^^  I  have  abeady  referred  yoar  lordships.    Barbo$a  then  proceeds  to 

— ~ — '—  Bay^ :  "Confinnans  antem  debet  de  electi  viift  et  moribus^  ac  ^oali* 

•mimJoL**^'*   tatibus  requisitisy  diligenter  inquirere,"  (qaodpg  Tarioas  authonties), 

'*  qudd  si  aliqua  ei  antequam  confirmetur  crimina  objiciantm;  puigare 

batable,in        gc  debet,  com  requisito  nomero  episcoporum,  ut  traditiim  est  in 
foX'^ti^  coQcilio  Cartbagenis  quarla"    Then  he  adds :  **  Hucusque  dicta  in 
tudeofftppMb.  hoc  capite  procedunt  de  jure  andquo,  quando  electio  episooporam 
Canonicis  Cathedralis  Ecdesise  competebat;   hodie  verd  omniom 
electio  et  confirmatio  non  ab  alio  quam  a  Romano  Pontifice  fieri 
potest,"  &C.  And  then  he  shows  that  the  same  process  and  examina- 
tion of  evidence  and  objections  took  place  at  Rome.      He  also  cites 
a  particular  rule  then  in  force,  by  which  the  Pope  reserved  to  himself 
the  right  of  confirmation  generally.    In  this  country  he  seems  to 
have  obtained  it  gradually;  partly  by  consent, |)ardy  by  provisions, 
partly  by  appeals,  and  partly  by  other  means;  aU  of  which  are 
Thomawinui.    detailed,  and  the  history  weU  drawn  out  by  Thomamnus^  in  the  work 
which  I  have  already  cited. 

But  my  lords,  whether  the  Pope  confirmed,  or  the  metropolitan 
of  the  province,  the  whole  body  of  authorities  on  the  canon  law  are 
uniform  in  this,,  that  while  it  is  the  business  of  the  confirmer  to 
investigate  the  character  and  history  and  life  of  the  man  elected, 
it  is  open  to  any  person  to  show  if  there  is  any  cause  or  impediment 
why  he  should  not  be  confirmed  as  a  bishop. 

There  are  two  or  three  authorities  in  the  canon  law,  to  which  I 

believe  I  omitted  to  refer  your  lordships  yesterday,  but  which  I  take 

the  liberty  of  doing  now,  as  aflbrding,  probably,  facilities  to  your 

lordships  in  arriving  at  a  true  conclusion  upon  the  case  before  you. 

^  *^'^*        In  the  Decretum,  there  are  the  distinctiones  23,  63,  64,  and  65,  at 

De^t  I  23     P^  ^^^*  ^^'^*  ^^®*  ^^^»  ^^^»  ^**»  ^^'^'  "^  ^^^*  ^^  ^^®  ^^^ 
63,64,651    '    volume  of  the  Corpus  Juris  Canamci;  and  in  the  thhd  volume  of 

Sext  iWtaL  the  Corpus  Juris  Canomci^  at  pages  188, 189,  195,  196,  and  197,  the 

l»  44, 47.         ^2t  and  the  glosses  are  important  to  be  consulted.     I  must  also  beg 

4fh        '1  r    ^^^^®  ^^  direct  your  lordships'  attention  to  the  canon  of  another 

1,^1^"^  ^     council,  which  was  held  in  1215,  the  fourth  council  of  Lateran. 

36tb  oanon.       Your  lordships  will  find  it  in  HarduifCs  Collection  of  the  Councils^ 

voL  8,  p.  39.     The  twenty-sixth  canon  runs  thus :  **  Nihil  est  quod 

ecclesiae  Dei  magis  officiat,  quam  quod  indigni  assumantur  prselati 

ad  regimen  animarum.    Volentes  igitur  huic  morbo  necessariam 

adbibere  medelam,  irrefiragabili  constitutione  sancimus,   qiiatenos 

•  cum  quisquam  fuerit  ad  regimen  animarum  assumptus,  is  ad  quem 

pertinet  ipsius  confirmatio,    (that  is,  whether  he  be  the  provincial 

metropolitan,  or  the  Pope), — **is  ad  quem  pertinet  ipsius  confirmatio 

diligenter  ezaminet  et  electionis  processum,  et  personam  electi,  ut, 

cum  omnia  rite  concurrerint,  munus  ei  confirmationis  impendat; 

quia  si  secus  fiierit  incaute  praesumptum,  non  solum  dejiciendus  est 

indignd  promotus,  verum  etiam  indigne  promovens  puniendus.'' 

Lancclotttti.  Tlese  words  are  remarkable,  because  they  are  precisely  the  same 

which  Lancelottus  has  incorporated  into  his  book,  and  which  were 

made  the  subject  of  observation  the  other  day  (A).     I  think  my 

(A)  Supra^  pp.  108,  127,  183,  233. 
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learned  friend  the  Attorney  General  suggested  that  inasmuch  as  the  Begfaw  *.  Th* 
^promovens"  was  the  crown,  and  the  crown  could  not  be  punished,   '^^^t^*' 

therefore  the  whole  was  of  no  avail,  and  we  were  not  to  look  any  fur- !L^.* 

ther,  and  that  that  seemed  to  neutraliise  the  rule  altoeether.    But  that  ^r.  Badeley's 
is  not  so;  for,  in  the  first  place,  my  learned  friend  has  mistaken  the  •^g^"*"^- 
meaning  of  the  passage:  the  ^^promovens"  here  is  the  party  con-  Metningof 
firming,  not  the  party  electing,  or  nominating,  as  is  evident  fix>m  the  "^ndigne  pro- 
context    And  m  tne  second  place,  even  if  the  learned  Attorney  "'^^'^ 
GeneraTs  interpretation  were  right,  his  conclusion  would  be  wrong; 
for  without  entering  into  the  question  of  the  liability  of  the  sovereign 
to  eccleaastical  censures,  the   '*  indite  promovens"  might  at  all 
events  be  punished  if  he  were  a  subject    And  in  this  country  we 
have  had,  till  very  late  years,  an  instance  where,  even  according  to 
my  learned  fiiend's  interpretation  of  the  word  '^  promovens,"  the 
party  ^^indignd  promovens"  might  have  been  punished;  for,  not 
many  years  ago,  there  was  in  this  country,  or  rather,  in  the  Isle  of 
Mann,  a  bishop  who  was  not  appointed  by  the  crown,  but  by  a  private  Bisboprick  of 
individual,  the  right  of  nomination  having  been  formerly  vested  in  }^^^  fonnerljr 
the  Earl  of  Derby,  and  afterwards  in  the  Duke  of  Atholl ;  and  those  priT^e^i^iTi. 
individuals  miffht  have  been  liable  to  canonical  censure  (supposing  duals  liable  to 
my  learned  mend  were  riffht)  if  an  improper  person  had  been  <?««M>nical  cen. 
appointed.     And  we  know  that  in  that  case  the  person  so  appointed  "^^ 
was  confirmed  (i) ;    that  he  was  presented  to  the  Archbishop  of  Bwlopo?^ 
York,  and  confirmed  by  him;  for  in  Strype^s  Life  of  Archbishop  Sodorand 
Grindaly  p.  260,  particular  mention  is  made  of  the  confirmation  of  a  ^^^^ 
bishop  of  Sodor  and  Mann.     I  throw  this  out  for  the  mere  purpose  Strype^sLifeof 
of  giving  a  complete  answer  to  my  learned  fiiend's  objection,  woich  q^^|^' 
would  not  hold  under  any  circumstances ;  and  it  certainly  would  not 
follow,  that  because  a  part  of  the  rule  could  not  take  efiect,  the  whole 
was  therefore  of  no  avail    But  (as  I  said  before)  the  objection  is 
founded  on  a  misinterpretation  of  the  passage;  for  the  canon  in 
question  proceeds  thus:  ^'Ipsum  quoque  decemimus  hac  animad- 
versione  puniri,  ut  cum  de  ipsius  constiterit  negligentia,  maxime  si  Panisbmentfor 
hominem  insuflScientis  scientise,  vel  inhonestse  vitse,  aut  aetatis  '"^PT^Pf'^y 
lUegitimse,  approvabent,  non  solum  connrmandi  pnmum  successorem  unwortby 
illius  careat  potestate,  verilm  etiam,  ne  aliquo  casu  poenam  effugiat,  penon. 
a  perceptione  proprii  beneficii  suspendatur,  quousque,  si  sequum 
fuerit,  indulffentiam  valeat  promereri.     Si  vero  convictus  fuent  in 
hoc  per  malitiam  excessisse,  graviori  subjaceat  ultioni."    Thus  the 
metropolitan,  the  party  confirming,  if  he  acted  through  carelessness, 
was  exposed  to  tne  censures  specified ;  if  he  actra  through  any 
improper  motive,  then  he  was  subjected  to  sreater  punishment. 

But  I  return  to  my  former  argument     And  if  tne  facts  are  such  Effect  to  be 
as  I  have  stated,  and  the  public  Jiave  always  been  entided  to  object  ^^^°  ^  ^ 
to  a  bishop  elect,  as  unfit  or  unqualified,  I  would  again  most  humbly,  I^^pie  to  ^ 
but  most  earnestly,  urge  upon  your  lordships'  consideration  the  object. 
necessity  of  a  supreme  court,  like  this,  giving  efiect  to  the  rights  of 
the  people,  and  enabling  those  who  are  to  become  subiect  to  the 
jurisdiction  of  any  bishop,  to  show  such  cause  as  may  exist,  why  he 
should  not  be  admitted  to  exercise  that  jurisdiction. 

(t)  Tide  iupra^  p.  200,  n. 
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lUglM  *.  Tbe      My  lords,  there  are  tnany  matters  which  can  only  be  known  to 
'^chbbbopof  ^Qge  who  are  either  living  in  the  world,  and  mixing  moch  in 

!Zl   society,  or  living  in  the  particular  diocese  or  district  from  whence 

air.  BAd*ley*»  the  individual  who  is  to  oe  appointed  comes,  and  which  the  arch- 
argumgnt  bishop,  if  he  merely  sat  and  acted  ministerially,  would  not  be  able 
Right  con-  to  ascertain  at  all.  And  if  those  who  know  of  any  real  impediment 
tended  for  against  the  bishop  elect,  are  debarred  from  the  means  of  coming 
prevraUbitte.  f^^T^^^f  ^^"^  Stating  what  it  is,  and  laying  it  before  the  archbishop 
for  investigation,  the  probabili^  is,  that  avast  number  of  abuses  will 
creep  into  the  church ;  and  the  archbishop  may,  in  spite  of  whatever 
wish  he  may  have  to  the  contraiy,  be  entirely  shut  out  from  infor- 
mation, though  such  information  be  not  only  most  essential  to  the 
interests  of  the  church,  but  even  necessary  for  the  safety  of  his  own 
conscience.  For  assuredly  a  more  awful  responsibility  cannot  be 
incurred  by  man,  than  is  mcnrred  by  the  metropolitan,  in  the  con- 
secration of  a  bishop.  For  what  is  the  position  which  a  bishop  fills  ? 
He  is  placed  in  the  highest  office  of  the  church,  and  invested  with 
spiritual  and  ecclesiastical  jurisdiction  over  a  vast  number  of  the 
Clergy  and  of  the  laity  also.  He  is  invested  with  powers  which 
are  very  large,  and  which  involve  the  most  serious  consequences, 
which  are  in  point  of  fact,  in  some  respects,  arbitrary,  as  they  are  in 
the  reception  of  persons  into  holy  orders.  He  has  a  large  discre- 
tionary authority.  And  unless  the  people  are  not  only  allowed,  but 
invited  to  come  forward  and  object,  how  are  they  to  know  that  any 
regard  is  paid  to  their  interests ;  how  are  they  to  be  assured  that 
proper  caution  b  observed,  or  that  any  complaints  which  they  are 
entitled  to  make  will  meet  the  ear  of  the  proper  authority  ?  Look, 
my  lords,  at  the  mischief  which  must  arise  if  the  voice  of  the  people 
in  such  a  matter  is  stopped.  A  man  may  have  lived  in  the  neatest 
iniquity,  and  he  may  be  the  greatest  scandal  to  the  neiffhbournood  in 
which  he  may  have  lived ;  but  so  far  as  the  crown  or  the  archbishop 
is  concerned,  there  may  be  no  means  of  obtaining  any  information 
with  respect  to  that  Take  again  the  case  of  the  party's  age.  A 
person  who  has  lived  with  the  man,  or  with  his  family,  all  his  life, 
may  know  that  he  is  not  of  the  canonical  age ;  and,  l>eing  older,  he 
may  possibly  know  that  of  his  own  knowlec^,  better  than  even  the 
bisnop  elect  himself:  ought  he  not  therefore  to  be  allowed  to  prove 
it?  otill  more,  in  the  case  of  a  disreputable  life ;  or  supposing  the 
man  has  used  expressions,  or  done  that,  which  shovrs  his  belief  in 
the  fundamental  doctrines  of  Christianity  to  be  unsound,  or  ques- 
tionable, unless  there  is  a  power  of  bringing  those  things  forward 
fully,  and  requiring  them  to  be  examined  into,  and  pressing  such 
inquiry  upon  the  archbishop,  what  injustice  and  mischief  may  be 
done  I  Here  is  a  vast  number  of  persons,  both  clergy  and  laity, — 
for  the  laity  are  amenable  to  the  spiritual  jurisdiction  of  tneir 
bishop,— -committed  to  the  jurisdiction  of  this  man:  over  many  of 
them  (as  I  have  stated)  he  has  to  exercise  almost  an  arbitrary  autho- 
rity :  he  has  to  determine  Questions  of  doctrine  and  of  practice,  to 
act  judicially,  to  guard  the  laith  and  the  morals  of  his  diocese.  Is  it 
not,  therefore,  fair  and  reasonable  that  those  who  are  to  be  subjected 
to  such  authority  should  have  an  opportunity  of  showing  the  scandal, 
if  scandal  there  he;  that  they  should  have  an  opportunity  of  saying, 
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**  We  know  that  this  man  holds  such  and  such  opinions ;  we  Imow  Bcgfo*  v-  The 
he  is  an  unsound  teacher;  we  know  be  is  a  man  of  immoral  and   ^^^^^^^^ 


disreputable  character;  we  claim  to  have  that  investigated;  where 
we  have  not  seen  it  ourselves,  we  have  the  best  reason  to  believe  it;  ^-  Badeley'i 
and  we  desire  that  the  matter  should  be  sifted  ?"  Is  that  not  fiiir  *^*"°'^^ 
and  reasonable,  even  as  between  man  and  man,  and  in  matters  of 
merely  worldly  interest?  But,  mv  lords,  if  it  be  reasonable  as 
between  man  and  man,  and  in  secular  concerns,  is  it  not  very  much 
more  important,  that,  in  matters  of  sacred  duty,  of  spiritual  concern, 
of  the  most  solemn  interest  which  can  attach  to  man  below,  is  it  not 
in  these  of  the  utmost  value  and  importance  that  that  power  of 
investigation  should  exist  ?  To  say  that  a  person  may  communicate 
in  private  to  the  archbishop  is  quite  anomer  matter.  It  is  quite 
another  thing  to  say  that  a  person  may  write  to  the  archbishop,  a 
person  of  whom  probably  ne  knows  nothings  and  whose  letter 
perhaps  may  never  reach  him.  And  is  it  not  consistent  not  onlj 
with  tair  inquiry,  but  with  the  first  principles  of  the  English  consti- 
tution, as  well  as  of  the  English  church,  that  there  should  be  an 
opportunity  of  bringing  these  things  before  the  public,  and  in  open 
dajr  of  canvassing  the  history  of  the  man,  and  makins  those  investi- 
gations which  ought  to  be  made ;  of  showing  their  fidlacy,  if  they 
are  fallacious,  or  proving  their  correctness,  if  they  happen  unfortu- 
nately to  be  true  r 

My  lord^  I  should  hardly  have  thought  this  matter  deserved  a 
lengtnened  aigument,  or  was  necessary  to  be  dwelt  upon.  But 
inasmuch  as  we  have  here  the  learned  representatives  of  the  crown, 
coming  forward,  and  claiming  for  the  crown  a  prerogative  and  a 
privilege  which  is  to  annihilate  all  this  process,  ail  these  rights,  all 
the  ancient  exercise  of  that  influence  which  the  people  have  idways 
had,  all  that  salutary  check  upon  improper  appointments  which  has 
hitherto  existed,  I  do  feel  that  it  is  necessary  to  put  this  strongly 
before  your  lordships.  And  I  most  earnestly  I)eg  that  your  lordships 
will  pause  before  vou  give  such  effect  to  a  statute,  passed  at  such  a 
period  as  that  of  Henry  8,  passed  under  such  a  monarch,  and  under 
such  influences  as  we  know  prevailed, — before  you  sanction  the 
doctrine  laid  down  by  the  representatives  of  the  crown,  and  thereby 
subvert  the  privities  of  the  people,  and  establish  in  their  stead  an 
Erastian  tyranny,  which  must  be  the  means  of  doing  the  most  irre- 
parable injury  to  the  church  and  to  the  best  interests  of  society. 

My  lords,  we  have  heard  a  great  deal  of  the  penalties  oi  prtB-  Pmrnunire. 
mumre^  and  of  the  terrors  which  this  statute  enforces  against  all 
persons  who  do  any  thing  to  hinder  the  execution  of  the  act.  I 
ventured  to  submit  yesterday  (j\  that  the  penalties  of  prtemumre 
may  be  considered  as  extinct,  bv  means  of  that  part  of  the  statute  of 
Elizabeth,  which  directly  applies  to  the  case  of  prtBmumre,  and 
which  I  then  read  to  your  lordships.  I  mentioned  also  that  I 
thought  there  was  ground  for  saying,  that  the  opinion  of  my  Lord 
Bacon  probably  was,  that  the  archbishop,  at  least  under  the  statute 
of  Henry  8,  would  not  be  liable  to  the  penalties  of  prtBmutdre.  I 
have  now  brought  the  volume  of  £ac<mV  works,  whicn  contains  the  Baooa. 

(J)  Supra,  p.  357. 
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BcgiiM*.  The  treatise  to  which  I  referred;  and  there,  my  lords,  I  think  that  his 
CMtofbw*^  view  will  appear  to  be  consistent  with  mv  statement.     He  may 

^  possibly  not  have  considered  the  penalties  or  j^amwnire  inflicted  by 

Mr.  Bmieley^k  the  statute  of  Henry  8  to  be  affected  by  that  clause  of  the  statute  oif 
argument.  ^j^^  j^^  ^^  Elizabetn,  though  we  may  think  they  are ;  and  if  my 
construction  of  the  statute  of  Elizabeth  holds,  there  is  an  end  of 
them  under  this  act  But  supposing  they  are  not  so  got  rid  of» 
supposing  they  still  exist  with  respect  to  deans  and  chapters,  it  does 
An  indictment  not  follow  that  they  exist  with  respect  to  an  archbishop,  or  that  they 
*^.™f^"^**  ever  did  exist  against  him,  unless  his  disobedience  to  the  act  was  in 
imch^hop,  ^^  ^^  ^®  Papal  authority.  Lord  Bacon  specifies  various  cases  of 
unlets  his  dit-  promunire ;  and  amongst  these  he  says,  *^  Where  the  dean  and 
w^fA^MUMd  ^^•P^®'^  ^^  ^^^y  church,  upon  the  Canae  dFeUre  of  an  archbishop  or 
•uthoritT.'^'''^^  bishop,  doth  refiise  to  eiect  any  such  archbishop  or  bishop  as  is 
nominated  unto  them  in  the  king's  letters  missive,  it  is  a  case  of 
pnemunire/*  But  he  says  not  one  word  about  the  archbishop :  he 
does  not  refer  in  any  manner  to  the  metropolitan.  But  he  does 
refer  to  *^  purchasing  or  accepting  any  provision,"  or  other  thing,  fi-om 
the  see  ox  Rome.  He  particulany  mentions  the  purchasing  or  suing 
for  bulls,  instruments,  or  other  things  from  the  court  of  Kome ;  or 
allowing  any  thing  which  was  calculated  to  introduce  the  authority 
of  the-Fope,  *'or  touch  the  king  in  his  regality."  And  therefore, 
my  lords,  it  would  seem,  that  my  Lord  Bacon^  who  most  un- 
doubtedly had  the  statute  of  25  Henry  8  under  his  consideration 
with  reference  to  deans  and  chapters,  and  therefore  probably  with 
reference  to  archbishops  also,  understood  its  meaning  to  be,  that  the 
penalty  of  pmrnutUre  would  only  attach  to  the  archbishop  in  case  he 
refused,  as  the  statute  says,  in  consequence  of  any  bull  or  provision 
from  Rome.  And  I  think,  my  lords,  if  we  look  a  little  more  closely 
to  that  clause  of  the  statute  which  imposes  the  penalties  otprceniunire, 
your  lordships  will  see  that  really  no  indictment  could  be  safely 
iramed  upon  it  against  the  archbishop,  without  charging  him  with 
some  act  or  refusal  in  obedience  to  the  see  of  Rome.  For  the 
words  are,  **  Or  else  if  any  archbishop  or  bishop  within  any  the 
king's  dominions,  after  any  such  election,  nomination,  or  presenta- 
r  tion  shall  be  signified  unto  them  by  the  king's  letters  patents,  shall 
refiise,  and  do  not  confirm,  invest,  and  consecrate,  witn  all  due  cir- 
cumstances as  is  aforesaid  (A)."  So  the  refiisal  would  be,  not  doing 
that  according  to  the  king's  letters  patent  But  what  are  the  direc- 
tions with  respect  to  the  king's  letters  patent?  That  the  king's 
letters  patent  shall  mark  out  the  person  wno  is  to  be  nominated  to 
the  bishoprick,  and  that  they  shall  <*  require  and  command  the  said 
archbishop  to  confirm  the  said  election,  and  to  invest  and  consecrate 
the  said  person  so  elected,  &c.,  and  to  give  and  use  to  him  all  such 
benedictions,  ceremonies,  and  other  things  requisite  for  the  same, 
without  any  stdng^  procuring^  or  obtaining  any  outts^  letters^  or  other 
things jrom  the  see  of  Rome  for  the  same  in  any  behalf  (ly  Therefore, 
as  I  suggested  before,  the  letters  patent  would  not  be  complete, 
unless  they  commanded  the  archbishop  to  perform  hb  office  without 
suing  and  procuring  bulls  from  Rome:  they  would  not  comply  with 

(k)  35  Hen.  S,  c.  20,  b.  7.  (/)  Sect.  5. 
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the  Statute,  if  they  omitted  this  clause.     And  therefore,  if  an  arch-  Begina  v.  The 
bishop  were  to  be  chaived  by  indictment  on  this  statute,  he  would   '^^m^^o?^^ 

be  chained  for  disobeoience  to  the  letters  patent;  and  the  letters - 

patent  would  be  shown ;  and  he  would  only  then  be  guilty  of  dis-  Mr.  Badeley*^ 
obedience  to  the  mandate,  if  he  refused  and  did  not  confirm  and  ^'^S^'"^^ 
consecrate  by  reason  of  having  received  certain  bulls  firom  Rome. 
For  if  the  letters  patent  omitted  this,  they  would  not  sustain  the 
indictment :  and  if  the  indictment  did  not  aver  the  disobedience,  as 
the  statute  describes  the  offence,  it  would  be  entirely  bad.  If  this 
is  so,  it  explains  the  passage  in  Lord  BacorCs  treatise,  and  reconciles 
it  with  the  statute.  Lord  Bacon's  construction  of  the  statute  is  then 
the  same  as  that  for  which  I  contend.  Take  his  wortis  in  any  other 
way,  and  my  Lord  Bacon^  with  the  statute  before  him,  has  miscon- 
strued it  in  a  very  remarkable  way;  which,  considering  what  he  was, 
is  at  least  improbable.  Then  again,  the  7th  plause  goes  on :  **  Or 
else,  if  any  of  them,  or  any  other  person  or  persons,  aomit,  maintain, 
allow,  obey,  do,  or  execute  any  censures,  excommunications,  inter- 
dictions, inhibitions,  or  any  other  process  or  act,  of  what  nature, 
name,  or  quality  soever  it  be,  to  the  contrary,  ot  let  of  due 
execution  of  this  act;"  then  they  shall  incur  the  penalties,  &c. 
Supposing  therefore,  my  lords,  that  any  other  person  than  the  arch- 
bishop were  indicted  under  that  statute,  so  as  to  be  made  liable  to 
the  penalties  of  pramutdrey  the  indictment  would  charge  him  with 
acting  '*  to  the  contrary  or  let  of  the  due  execution  of  this  act" 
But  what  is  the  due  execution  of  this  act  ?  Why,  every  section  of 
it  shows  that  it  is  the  repudiating  or  disallowing  of  any  bulls  or 
process  from  the  court  of  Kome ;  and  that  mere  dela^  tne  merely 
not  acting,  upon  grounds  altogether  unconnected  with  Kome,  would 
not  be  within  the  provisions  of  the  act  And  Lord  Bacons  silence 
upon  this  subject,  in  his  enumeration  of  the  cases  otpramunirey  is  a 
remarkable  confirmation  of  my  assertion.  And  therefore  I  contend 
with  confidence,  that  it  would  be  impossible  to  indict  either  an 
archbishop,  or  any  other  person  who  was  acting  with  him  in  a 
supposed  violation  of  the  statute,  if  the  penalties  otprtBmunire  were 
to  be  enforced,  unless  the  indictment  chaiged  tne  intervention, 
delay,  or  whatever  it  was,  as  an  offence  connected  with  the  see  or 
court  of  Rome.  The  clause  of  the  statute  which  imposes  a  prte^ 
murdrey  being  so  highly  penal,  must  of  course  be  strictly  construed : 
nothing  is  to  be  brought  within  it,  which  is  not  expressly  or  neces- 
sarily required :  and  it  seems  to  consist  of  two  portions ;  one  relating 
to  a  wilful  refusal,  an  active  refusal,  on  the  part  of  the  archbishop, 
because  it  is,  ^*  if  he  shall  refuse,  and  do  not  confirm,  invest,  and 
consecrate;"  the  other  to  a  passive  resistance,  where  he  merely 
permits  or  suffers  any  intervention  of  the  court  of  Rome.  But  both 
portions  of  the  clause  have  reference  to  the  same  object,  the  extinc- 
tion or  prevention  of  the  papal  jurisdiction.  What  then  becomes, 
my  lords,  of  all  the  terrors  of  prcsmurnre  upon  this  occasion  ?  What 
force  can  they  possibly  have,  where  a  person  is  fairly  ^takinff  excep- 
tions to  the  ntness  of  a  bi^op  elect,  and  where  the  archbishop  is 
only  obeying  what  b  the  regmar  authorized  direction  of  the  law  ? 
No  man  can  be  guilty  of  a  crime  in  usine  or  resorting  to  the  process 
of  a  legal  tribunal ;  and  if  that  is  a  maxim  anywhere.  It  must  be  so 
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Reglna  v.  'tht  faete,  where  the  crime  in  qaesdon  is  so  highly  penaL  And  I  am 
Archbishop  of  astonlshed  that  it  should  have  been  for  one  moment  supposed,  and 
— "*^°^-  still  more  that  the  vicar  general  diould  ever  have  thougnt,  that  any 
Mr.  Bwlelfly*^  person  coming  into  the  archbishop's  court  in  a  r^ular,  formal,  and 
■rgamen  judidal  manner,  cited  publicly,  and  called  upon  to  state  objections, 

or  that  the  persons  entertaining  those  objections,  could  become  sub- 
ject to  the  penalties  of  this  (I  must  be  allowed  to  call  it)  tyrannical 
act     But  tne  statute  itself  does  not  justify  such  a  supposition ;  and 
the  well  known  principle  of  law  which  prevents  a  legal  objection,  or 
the  effect  of  a  l^al  process,  from  being  converted  to  the  prejudice  of 
an  individual,  of  any  person  who  .sets  it  in  motion,  would  be  surely 
suflBcient  to  protect  any  person  against  the  penaldes  oipramumre, 
Penaltietre*         But,  my  lords,  as  I  have  already  said,  if  the  clause  in  the  statute  of 
e^rf ][  EIb.  ^^^  ^^^  ^  Elizabeth,  diapter  1,  which  relates  to  the  penaldes  of 
c  1,1.  32.     '  pr€Bmufure,  be  applicable  here,  then  those  penalties  are  got  rid  of, 
not  only  with  respect  to  the  archbishop,  but  with  respect  to  the 
dean  and  chapter  and  all  other  persons. 

Mr.  Jusdce  Patteson.  That  is  the  32nd  section :  is  it  not, 
Mr.  Badeley  9 

Mr.  Badeley.    Yes,  it  is,  my  lord. 

Mr.  Justice  Patteson.  It  describes  the  act  as  an  act  of  repeal ; 
but  the  29th  section  enacts  aprtBmunire  in  a  new  case,  and  it  seems 
to  set  up  the  prcanumre. 

Mr.  Badeley*  In  that  case  it  is  preserved.  But  your  lordship 
will  remember  that  the  statute  of  Henry  8  does  not  now  date  from 
Henry  the  Eighth's  time :  it  dates  from  the  period  of  Elizabeth.  It 
expired,  and  was  revived,  and  takes  effect  now  from  the  statute  of 
Elisabeth,  which  brought  it  into  operation  then,  and  re-enacted  it 
in  very  express  terms.  But  there  is  this  proviso,  that  nothing  shall 
apply  to  pramunire,  so  as  to  revive  those  penalties,  by  the  repeal  of 
the  statute  of  Philip  and  Mary ;  and  if  so,  those  penalties  in  Henry 
the  Eighth's  statute  are  still  repealed. 
Confinnttion  Then,  my  lords,  let  us  next  consider  what  this  business  of  con- 
aludScfaT^'itr  fi^^^^^n  is.  We  have  seen  it  prior  to  the  statute  of  Henry  8,  and 
aju  ic    pro.    ^^  ^  ^^^  period  of  the  Reformation.    And  we  see  sdll,  by  the 

process  continued  down  to  the  present  day,  that  it  has  always  been 
a  judicial  proceeding,  an  inquiry  in  a  court  regularly  held ;  citation 
of  parties,  examination  of  witnesses,  and  a  definidve  sentence. 
Notning  can  more  clearly  indicate  a  court  than  that  And  the 
sentence  of  the  court  is  in  terms  declared  to  be  judicial.  And  hence, 
I  repeat,  it  follows,  that  if  the  statute  of  Henry  8  says,  the  archbishop 
^^  shall  confirm,^  it  must  mean  confirm  according  to  ecclesiastical 
rights  and  forms^  and  in  a  judicial  proceeding:  it  certainly  cannot 
be  considered  to  convert  a  judicial  act  into  a  ministerial  one.  The 
mere  enactment  that  a  person,  a  judicial  officer,  a  very  high  judicial 
officer,  shall  do  a  judicial  act,  cannot  convert  the  act  into  a  minis* 
terial  one :  it  cannot  make  it  less  judicial.  He  is  required  to  do 
what?  To  do  a  judicial  act ;  to  do  an  act,  which  of  itself  implies, 
from  the  very  legal  meaning  of  it,  the  exercise  of  a  judicial  discussion 
and  inquiry.  And  therefore,  if  the  statute  used  those  words  and  no 
other,  I  should  like  to  know  how  any  construction  of  it  is  to  convert 
the  act  required  into  a  totally  different  process.    If  that  was  the 
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object  of  it,  how  came  the  word  "confirm*'  to  be  left  there  at  all?  Begina  e.  The 
VVW  should  it  have  been  preserved  in  the  statute  book  ?  ^t^ 

Then,  my  lords,  I  would  further  say,  in  answer  to  some  of  the  — j- 

observations  on  the  other  side,  that  the  business  of  confirmation  is  ™,^^**^'* 

not  so  much  a  part  of  the  election  of  a  bishop,  as  a  part  of  consecrar  

tion:   it  was  always  an  appendaee,  as  it  were,  to  the  process  of  ConfirmatiMi  a 
consecration.     Your  lordships  wUl  find  this  very  clearly  shown  by  JJJi^^"^n 
the  different  authorities  on  the  subject,  and,  amongst  others,  by  the  tbao  of  elec' 
glosses  otjohn  De  Athena  on  that  vety  constitution  of  Otiiobcn  **De  ^^ 
ConfirmatUme  Episcoparum^^  to  which  I  had  the  honour  of  referring  John  do  Athon. 
your  lordships  Yesterday  (m).    The  confirmation  is  put  as  part  ana 
parcel  of  the  office  of  consecration ;  and  therefore  it  is  not  true  to  say, 
that,  either  in  England,  or  elsewhere,  it  ever  was  a  part  of  the  election. 
And  if  it  be  not,  then  any  enactments  which  relate  to  the  election, 
and  alter  the  practice  with  respect  to  that,  cannot  affect  the  con- 
firmation at  all     But  not  only  do  the  canon  law  authorities,  but 
the  ancient  litui^ies  also,  show  that  confirmation  is  distinct  entirely  Ancient  litur. 
fi^om  the  business  of  election ;  that  it  is  a  preliminary  branch  of  the  ^^ 
consecration.     And  this,  I  think,  is  a  complete  answer  to  my  learned 
friends'  objection  that  confirmations  must  share  the  fate  which  the  Confirmation 
statute  has  fixed  on  elections.     Granted  that  the  statute  has,  in  *^^''*^^?**  ?"^ 
substance,  annulled  the  ancient  right  of  election,  or  transferred  it  function  of 
to  others,  it  cannot,  by  any  intendment  of  law,  any  fair  construction  election, 
of  words,  be  applied  to  that  which  is  altogether  distinct,  to  part  of 
another  thing,  and  which  other  thing  is  required,  by  the  express 
words  of  the  statute,  to  be  performed  with  all  the  usual  customs, 
ceremonies,  and  rites.     If  therefore  the  matter  of  confirmation  is  one 
connected  rather  with  consecration  than  with  election,  that  which 
requires  confirmation  as  well  as  consecration,  without  any  more 
particular  explanation,  must  be  held  to  mean  that  confirmation 
should  be  unaerstood  in  its  original  acceptation;  that  it  should  con* 
tinue,  what  it  had  always  been,  a  judicial  process,  and  no  other. 

One  of  my  learned  mends,  I  think,  saia,  that  it  would  be  almost 
absurd  to  suppose  that  Henry  8,  when  he  was  passing  that  statute, 
would  not  do  his  work  thoroughly,  and  make  it  complete,  so  as  to 
give  him  the  entire  and  absolute  power  in  these  matters  (n);  and 
therefore  your  lordships  were  to  infer,  that  when  he  required  con- 
firmation to  be  performed,  he  required  it  to  be  performed  just  in 
the  same  manner,  and  as  absolute^,  as  he  required  the  election  to 
be  made.  Now  if  I  am  right, — and  I  say  with  confidence  I  am, 
because  the  works  of  authority  will  bear  me  out  in  this  view  of 
confirmation, — 

Mr.  Justice  Eble.     What  is  it  that  is  confirmed? 

Mr.  Badeley.  The  election.  But  the  confirmation  of  the 
election  is  not  and  ciinnot  properly  be  regarded  as  part  of  the 
election ;  it  is  much  more  properly  connected  with  consecration ;  it  is 
a  fimction  of  a  different  party,  involving  a  separate  and  different 
inquiry,  who  thereupon  sanctions  and  gives  effect  to  that  which  has 
already  been  done  by  another. 

Mr.  Justice  Erle.    If  it  be  judicial,  the  judgment  may  be  two 

(fn)  iSltf/mi,  p.  345.  n)  iSlipro,  p.  208. 
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ina  e.  The  wajs»  either  to  confirm  or  to  annuL    Supposing  it  to  be  annnlledy 

C^t^bS*^^  what  is  to  be  annulled? 

^^*        Mr.  Badeley,    The  election,  or  the  appointment    That  was  the 
Mr.  Badeley't  ancient  law  certainly,  and  there  is  nothim;  in  the  statute  to  alter  it 
^  But,  my  lords,  I  was  about  to  say  this:  if  the  intention  of  Heniy  8 

The  areh.  was,  as  my  learned  friend  Mr.  iSU  put  it,  to  carry  out  the  matter 
bishop's  lole  thoroughly,  and  to  force  upon  the  archbishop,  nolente  voknie^  the 
Sraabg  t^°*  person  so  nominated,  I  simply  answer,  he  has  not  done  this ;  for  if 
bishop  elect,  is  your  lordships  look  at  the  statute,  you  will  find  that,  supponng  the 
innocweukeB  archbishop  does  not  confirm  the  election,  if  he  omits  to  confirai  it, 
^^  ^  or  refiises  to  confirm  it,  there  is  no  other  person  who  can;  there  is 

no  authority  for  any  other  person  whatever  to  confirm  and  con- 
secrate the  mdividufu  so  rejected.  Your  lordships  will  find  tfiat  the 
nomination  of  any  person,  or  the  election  of  any  person,  is  required 
by  the  statute  to  be  signified  to  the  archbishop  of  the  province: 
there  is  no  provision  made  for  signifying  it  to  any  other  person. 
And  if  the  If  the  archbishoD  chooses  to  hold  out,  supposing  that  he  chooses  to 
fb^^to'cSiT"  ^y»  ^*^  ^^  ^^"  °^^  ^^  cannot  consecrate  that  individual,  there  is 
firm,  the  bishop  no  power  ou  earth  which  can  compel  him;  there  is  no  power  on 
elect  must  eartn  to  send  that  person  to  any  other  archbishop  or  bishop;  and 
^i^mtol  ^®  "^*"^  ™"®*  remam  unconsecrated.  The  archbishop  has  the  sole 
power  under  the  statute,  and  under  the  ecclesiastical  law.  Henry  8, 
with  all  his  tyranny,  has  never  gone  so  far  as  to  alter  that ;  and 
therefore  the  argument  of  my  learned  fiiend  as  to  any  such  supposed 
Bishop  Oibioiu  intention  falls  to  the  sround  at  once.  I  may  observe  that  Bishop 
Gibson,  in  the  first' vdume  of  his  Codex ^  particularly  notices  this 
point;  for  he  says,  at  page  114,  '^  And  it  is  observable,  that  though 
the  act  (besides  the  penalty  of  not  electing)  hath  provided  a  plain 
and  immediate  remedy  for  the  advancement  of  the  person  recom- 
mended, in  case  the  dean  and  chapter  refiise  to  elec^  namely,  that 
he  shall  be  presented  by  the  king's  letters  patents ;  yet,  in  case  of 
election  maae,  and  a  refiisal  to  confirm,  there  seems  to  be  only  a 
penalty  on  the  person  or  persons  refiising,  without  other  remedy.'* 
And  tnen  he  goes  on  and  refers  to  lesal  authorities.  Your  lordships 
must  see,  on  looking  at  the  statute,  tnat  there  is  no  provision  made 
for  supplying^  the  place  of  the  proper  metropolitan,  and  therefore 
that  tne  wiU  of  the  archbishop  is  final.  There  may  be  violence 
done  him,  and  tyranny  ezercisea  over  him.  Supposing  he  were  liable 
to  pnsmuniref  he  might  be  prosecuted  under  that  statute.  But  his 
act,  or  his  refusal  to  act,  remains  good:  nothing  touches  it:  the 
individual  cannot  be  consecrated.  So  that  disposes,  I  think,  of  that 
objection  altogether. 

Then  my  learned  fiiend,  the  SoUeitor  General,  talked  of  con- 
firmation as  a  mere  **  sham."  Certainly  that  struck  me  as  rather 
extraordinary  language  for  a  Solicitor  (JeneraL  It  seemed  strange 
that  where  a  statute  expressly  reauires  a  particular  form  and  process 
to  be  ffone  through,  that  process  naving  a  known  and  1ml  accepta- 
tion, It  should  be  called  a  mere  sham  by  a  law  officer  of  the 
crown. 

Mr.  Justice  Colebidoe.  Before  you  go  to  that,  allow  me  to  ask 
you,  are  the  temporalities,  in  fact,  xtstored  to  the  bishop  before 
consecration,  or  afterwards  ? 
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Mr.  Badeley,  Not  till  afterwards:  there  mast  be  a  writ,  or  some  Rcgtiui«.  Th« 
process  issued  out;  and  in  practice  they  are  never  restored  until  after  '^j^ferburF*' 
consecration.  1 

Mr.  Justice  Coi^eridgr.     Would  a  mandamus  lie  to  the  arch-  ^^-  Badeley's 
bishop  to  consecrate  him  ?  •^m^t. 

Mr.  Badeley.    I  think  not     I  never  heard  of  any  such  case.     I  No  mandamiii 
apprehend  that,  by  the  ecclesiastical  law,  the  discretion  of  the  arch-  to  compel 
bisnop  is  left  open.     The  statute  has  imposed  certain  penalties,  but  **'***^™*'^°' 
has  not  gone  further.    And  those  penalties,  I  contend,  are  ^nly 
incurred,  if  at  all,  by  a  refusal  to  confirm  and  consecrate,  connected 
with  the  Papal  jurisdiction.     If  the  statute  meant  to  do  violence  to 
the  conscience  of  the  archbishop,  so  far  as  to  compel  the  consecration 
of  a  person  who  had  been  refused  by  the  archbishop,  how  is  it  that 
it  did  not  go  on  and  provide  for  the  'issuing  of  a  commission  to 
certain  other  bishops  to  consecrate  the  individual  so  named  ?    But 
this  it  has  not  done ;  and  therefore  the  statute  has  not  carried  out 
fully  the  tyrannical  intention  of  the  king. 

Mr.  Waddmgton.    As  to  the  time  the  bishop  receives  the  tem-  The  bishop 
poralities,  it  is  arranged,  by  the  6th  section  of  the  act  of  25  Henry  8,  'ew'^w  the 
that,  after  the  archbishop  has  been  consecrated,  he  shall  sue  out  his  l^^^^^njl^^ 
temporalities.     **  l^i^iesy  person  and  persons  being  hereafter  chosen,  tion. 
elected,  nominated,  presented,  invested,  and  consecrated  to  the 
dignity  or  oflBce  of  any  archbishop  or  bishop,  according  to  the  form 

of  the  act, shall  have  and  take  their  only  restitution  out  of  die 

king's  hands." 

Mr.  Justice  Colbridoe.  I  asked  the  question  to  see  whether 
there  was  a  temporal  right  dependent  upon  consecration. 

Mr.  Waddxngton.    The  statute  provides  for  every  thing. 

Mr.  Justice  Coleridoe.  You  say  it  provides  for  every  thing. 
Do  you  mean  to  suggest,  in  answer  to  the  last  observation,  that  the 
statute  does  provic^  in  case  the  archbishop  shall  refuse  to  con- 
secrate? 

Mr.  WaddingUm.  It  provides  a  penalty,  which  I  suppose  is  con- 
sidered amply  suflBcient 

Mr.  Ifadeley,  Not  sufficient  in  the  case  of  the  dean  and  chapter. 
There  is  a  provi«on  made  that  the  king  shall  elect  absolutely,  so  as 
to  supersede  the  dean  and  chapter. 

Mr.  WadixngUnu  The  effect  of  prtBrnunire  would  be,  that  the 
archbishop  would  be  deprived  of  his  archbishoprick. 

Mr.  Badeley.  That  is  an  assumption.  The  statute  says  no  such 
thing.  And  if  the  construction  I  mention  is  correct,  the  penalties 
come  to  nothing.  For  as  the  statute  of  Henry  8  is  revived  by  the 
statute  of  Elizabeth,  I  think  the  32nd  clause  of  the  statute  of 
Elizabeth  is  a  bar  to  the  penalty  of  prcsmunire. 

Well  then,  if  this  proceeding  be  a  "sham,"  I  must  beg  leave  to  Confirmation 
ask  when  it  became  so?    It  certainly  did  not  become  so  during  the  c'^i^roed 
long  period  in  which  those  precedents  occurred,  which  I  cited  to  asa'^shaiiL'' 
your  lordships  yesterday.     It  certainly  did  not  become  so  at  the 
time  of  Henry  8  himself;  because  not  only  was  the  process  gone  Instances  of 
through,  in  all  its  forms,  upon  Cranmer's  election,  but  we  have  in  the  the  inode  of 
Registry  of  Canterbury  various  confirmations  by  Cranmer  himself,  Stmilhe  Re- 
which  appear  to  be,  if  anything  can  be,  solemn  juoicial  investigations,  gistry  of  Can. 

Q  Q  terbory  in  the 
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I  have  procured  a  search  to  be  made  upon  this  subject  in  the  Registry 
of  Canterbury,  and  certainly  none  of  the  cases  that  have  been  found 
have  any  appearance  of  **  a  sham.''  There  are  notices  of  the  cod- 
firmation  of  Goodrich,  who  was  made  Bishop  of  Ely  in  1534;  of 
Shazton,  who  was  made  Bishop  of  Salisbury  in  1535 ;  and  of  othen 
in  the  time  of  Cranmer.  And  it  is  observable,  that  in  these,  as  in 
others  of  previous  periods  in  the  Archbishops'  B^gisters^  there  U 
distinct  evidence  of  examinations  carefully  made,  of  witnesses  having 
beei^alled,  and  cross^zamined,  as  to  their  means  of  knowing  the 
individual,  how  they  came  to  know  him,  how  Ions  they  had  known 
him,  and  what  his  habits  were ;  and  the  investigation  appears  to  have 
been  gone  into  much  more  fuUy  than  it  would  be  now,  in  any  court 
of  JVtin  Aittf,  in  an  undefended  action;  opposition  being  actually 
invited.  And  then  you  have  the  confirmation  made ;  and  so  &r 
fitim  its  being  '^a  sham,"  (unless  Cranmer  was  really  the  greatest 
hypocrite  that  ever  lived),  you  have  him  using  those  solemn  words 
in  the  act  of  confirmation :  *^  Christi  nomine  primitus  invocato,  ac 
ijMum  solum  Deum  oculis  nostris  praeponentes.  Can  anv  words  be 
more  solemn  than  these?  Can  any  more  clearly  show  that  the  Mi 
of  confirming  was  done  with  all  the  solemnity  that  could  be  attached 
to  it?  And  these  words  are  the  more  remarkable,  because  they 
were  first  intixxluced  on  these  occasions  by  Cranmer  himself,  and 
therefore  they  prove  that  so  far  from  regarding  these  things  as 
''shams,"  he  deemed  them  some  of  the  most  serious  in  his  archi- 
episcopai  career. 

In  the  more  ancient  Register  of  Archbishop  Chicheley,  we  find 
the  same  forms,  and  the  same  investigation ;  witnesses  examined  and 
cross-examined  in  the  same  manner,  and  the  very  language  almost 
verbatim  the  same.  The  act  of  confirmation,  inaeed,  has  not  those 
solemn  words  which  I  have  just  read,  and  which  (as  I  have  said) 
seem  to  have  been  introduced  by  Cranmer;  but  in  other  respects  it 
is  the  same,  and  those  very  words  introduced  by  Cranmer  have  been 
since  preserved.  I  believe  they  occur  in  the  form  of  confirmation 
which  was  referred  to  by  Dr.  Addams  yesterday  (o),  as  having  been 
used  in  the  case  of  Archbishop  Parker;  and  it  is  remarkable  also, 
that  there  the  process  was  continued  firom  day  to  day. 

Mr.  Justice  Colebidob.  You  said  just  now  that  witnesses  were 
not  only  examined,  but  cross-examined :  do  they  appear  to  have 
been  cross-examined  by  the  archbishop's  officers? 

Mr.  Badeley.    Yes. 

Mr.  Justice  Colrridor.    Or  some  parties  interested? 

Mr,  Badeley.    Yes :  Cross-examined. 

Mr.  Justice  Coubridoe.  That  is  sifting ;  not  technically  cross- 
examining. 

Mr.  Badeley.    Sifled. 

Mr.  Justice  Colebidoe.  Is  there  any  instance  of  an  opponent 
of  a  bishop  elect  coming  in,  and  claiming  the  right  you  are  now 
claimingr 

Mr.  Badeley.    I  think  there  is,  my  lord. 

Mr.  Justice  Coleridgb.    I  do  not  mean  a  ^'co-electus,"  or  man 


ip)  Supra^  p.  269.    See  p.  73,  n. 
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who  disputed  a  popular  election ;  but  a  person  who  objected  to  the  Regioa  v.  Tbe 
fitness  of  the  bishop.  ^S!^^^ w' 

Mr.  Baddey.    I  am  not  able  to  say.    I  have  not  had  time  to   — 

look  very  carefully  throuch  them.     At  all  events,  witnesses  were  ^^'  Bwiclcy't 
examined,  not  merely  takms  them  upon  trust  from  the  representa-  *'8^'*"®'' 
tions  of  the  proctor  of  the  bishop ;  but  witnesses  were  called  and 
examined.     And  not  only  that,  but  opposers  were  cited.     That 
appears  distinctly. 

Mr.  Justice  Coleridge.    You  mentioned  just  now,  that  the  same 
form  was  used  at  the  confirmation  of  Archbishop  Chicheley. 

Mr.  Badeley.    Yes. 

Mr.  Justice  Coleridge.    That  is  much  earlier. 

Mr.  Badeley.     I  mentioned  it  as  an  additional  proof  of  the  Constiuit  uni- 
constant  uniformity  in  these  proceedings,  both  before  the  period  of  ^"^^j^  ^^^ 
the  Reformation,  and  at  and  after  that  period.     I  showed  this  Coihbefoifand 
yesterday,  in  several  instances ;  and  we  have  the  fact  more  fully  in  unce  the  Re- 
the  confirmation  of  Archbishop  Chicheley ;  we  have  the  same  forms  '<>""■*""• 
gone  throuffh  in  perhaps  nearly  the  same  order ;  and  then  we  find 
words  of  stm  greater  solemnity  introduced  in  Cranmer's  time,  which 
seem  quite  at  variance  with  the  notion  of  a  ^'sham."    Then,  my 
lords,  It  did  not  become  such  under  Cranmer.    It  does  not  appear 
to  have  been  so  in  Archbishop  Parker*s  time;  because  in  Archbishop 
Parker's  time  we  see  tbe  whole  process  most  fully  and  most  com- 
pletely in  that  book  to  which  my  learned  friend  Dr.  Addams  referred, 
the  third  volume  of  Archbishop  Bramhall's  works,  p.  173,  &c. ;  and 
there  I  should  remark  that  it  is  not  only  quite  as  solemn  as  any,  but 
the  proceeding  seems  to  have  been  much  longer  than  usual,  and  to 
have  continued  for  several  days.     Well  then,  my  lords,  I  say  it  was 
not  a  sham  in  Parker's  time.     Neither  was  it  such  in  Whitgift's  Aitshbp.  Wliit- 
time;  because  in  the  Life  of  Archbishop  WhiMft,  by  Strype,  there  is  ^^^^^^^^ 
the  account  of  his  confirmation ;  there  is  the  citation  contra  oppo^  Strjpe. 
dtoreM;  and  it  is  expressly  said  that  the  bishops  who  were  commis- 
sioned for  the  purpose  took  upon  them  the  burden  of  the  confirma- 
tion, ^*  atting  judicially  et  pro  tribunaU;^  that  is  the  language  used ; 
and  then,  there  is  the  definitive  sentence:  **  Then  the  said  Reverend 
Father,  John,  Bishop  of  J^ndon,  with  the  assent  and  consent  of  the 
aforesaid  Reverend  Fathers,  Edmund  Peterborough,  Thomas  Lin- 
coln, and  John  Sarum,  respectively,  the  said  bishop's  colleagues, 
read  the  definitive  sentence,  or  final  decree  in  this  cause,  to  be 
pronounced  and  decreed;  and  did  other  things  as  were  contained 
and  mentioned  in  the  said  sentence ;  and  to  tbe  same  they  sub- 
scribed their  hands."    So  that,  there,  the  whole  process  seems  to 
have  been  kept  up,  and  all  the  forms  duly  observed.    Tlien  if  it 
was  not  a  mere  form  and  a  sham  in  Parker's  time,  or  in  Whitgift's  Forms  ob- 
time,(and  there  is  less  reason  for  supposing  it  so  in  Cranmer's  time),  ^Uattolemii. 
I  ask  again,  when  did  it  become  so  ?    As  rar  as  we  have  evidence  of 
the  process  used  at  later  periods,  there  is  nothing  to  show  that  it 
was  less  real  or  serious  tnan  before.    It  seems,  from  the  case  of 
Evans  v.  Asadthe,  which  was  cited  yesterday,  that  it  was  not  a  sham  'B>naa  v.  At- 
at  that  time ;  because  the  whole  process  is  almost  set  out  at  lengtli,  ^^^^ 
and  the  judges  refer  to  it  as  something  real.    And  I  do  not  thmk 
that  because  no  one  came  forward  to  oppose,  tlierefore  it  is  to  be 

c  c  2 
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Regina e.  The  inferred  that  none  might,  when  every  invitation  was  ^ven  to  them; 
^SmterbOT^  because  we  never  beard  till  the  other  day  of  such  an  inference,  and 

-^  none  of  the  books  or  precedents  justify  it     Then,  so  fiur  as  Evans  v. 

2JtJ2j^^^**   AscuUhe  goes,  the  thing  was  not  a  sham  at  that  time.     Let  as  go  on 
a  little  further  chronologically,  and  I  think  we  shall  find  an  instance 
at  a  later  period,  in  the  time  of  Charles  2.     We  have  it  upon  the 
Jf^'™2y  5>^    authority  of  no  less  a  person  than  Bishop  Fell,  who  was,  as  your 
to  tbeprJcti'M'  lordships  well  know,  a  very  learned  man ;  and  in  his  edition  of  the 
k  hat  daj.         EpistU  of  St.  Clement^  there  is  a  curious  and  interesting  note  upon 
the  subject  of  the  election  and  confirmation  of  bishops.     He  sets  out 
the  form,  not  indeed  in  totidem  verbis,  but  still  so  fully,  that  it  is 
worthy  of  your  lordships'  attention.     He  is  speaking  of  what  pre- 
vailed in  England,  in  nis  time,  and  endeavouring  to  prove  that  the 
appointment  of  bishops  in  the  English  church  was  consistent  with 
the  primitive  method;  and  he  does  this  in  order  to  defend  the 
chim:h  of  England,  and  to  answer  objections  made  to  it     Now 
Bishop  Fell  knew,  nobody  better,  what  was  the  practice  in   the 
primitive  church ;  and  having  shown  what  it  was,  he  proceeds  to 
consider  the  practice  of  the  English  church.     His  words  are  these : 
^  Nee  aliud  lere  agitur,  in  constituendis  apud  nos  episcopis ;  licet 
enim  nominatio  (quae  quidem  plurimum  valere  solet)  penes  sit  prin- 
cipem,eIectio  tamen  ad  presbyterium  sive  episcopalis  sedis  capitulum 
(veteris    Alexandrini   moris    ad  instar)  etiamnum    pertinet     £a 
tamen  peracta  (quod  etiam  Alexandriae  factum  intelligere  est,  vel  ex 
loco  Theodoreti  modo  laudati),  plebis  assensus  demum  ezpectatur ; 
in  quem  finem,  electio  a  presbyterio  seorsim  habita  ab  iisaem  plebi 
universae,  in  navi  ecclesise  catnedralis,  solemniter  solet  renunciari, 
qui  plerumque  eandem  gratam  atque  ratam  habent     In  illo  insuper 
instrumento,  quo  de  istius  modi  electionis  tenore  et  summa  cerlnor 
fit  Regia  Majestas,  cleri  item  et  populi,  quibus  communicabatur  per 
electores  electio  recens  &cta,  approbatio  et  applausus  nunquam  non 
memoratur."    He  then  proceeds  to  describe  particularly  the  process 
of  confirmation: — *' Accedente   postmodum   electioms  istiusmodi 
assensu  quem  vocant  regio,   emanat  ex  parte  serenissimi  Domini 
nostri  Regis  mandatum  ad  metrof)olitam  datum,  ut  ad  electionis 
nuper  factse  confirmationem  quamprimum  procedat,  quod  sine  juris 
^emnibus  apud  nos  nunquam  fieri  consuevit ;  hinc  metropolita,  cui 
confirmandi  solemnia  jure  competunt,  citationibus  quam  fieri  potest 
raaxime  peremptoriis,  omnesetsingulo6,qui  sua  putaverint  interesse, 
compellat,  ut  die,  hora,  et  loco  convenientibuset  praestitutis,  se  astant 
coram  eo,  aut  Vicario  ejus  Generali,  causam  si  quam  habuerint,  sive 
contra  electionis  formam,  sive  contra  personam  electam  dicturi,  et  in 
forma  juris  allegaturi:  ubi  vero  tempos  in  citationibus  assignatum 
advenerit,  procurator  eligentium  se  sistit  pro  tribunali,  et  confirma- 
tionem episcopi  electi  instanter  postulans,  petitionem  summariam 
exhibit,  in  qu&  ponit  et  asserit  episcopum  electum,  quoad  probitatem 
morum,  quoad  scientiam,  tanto  muneri  congruam,  quoad  ordines, 
natales,  statem,  et  alia  id  genus,  esse  habilem,  idoneum,  et  ecclesis? 
viduatee,  quee  eum  postulat,  apprime  utilem,  imo  necessarium.     Qus 
quidem  petitio  summaria,  ut  et  ea  quae  in  subsidium  probationis  per 
istiusmodi  procuratorem  adducuntur,  baud  |M*ius  admittit  metropolita 
Bive  Vicarius  ejus  Generalis  pro  tribunali  sedens,  quam  oppositores 
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(si  qui  sint)  in  istum  locum,  dietn,  et  horam  citatos,  preeconizari  Reginae.  The 
jusserit;  et  nemine  comparente," — (I  will  call  your  lordsnips'  atten-    -^^^^^bUhopof 

don  to  this — )  **et  nemine  comparente,  (q^uoa  tamen  non  semper  *°  ^  ^^' 

cvenit)  pronunciaverit  contumaces.     Oppositoribus  tamen  non  prae-  ^r.  Badeley*! 

cluditur  objiciendi  contra  personam  electam,  sive  formam  ipsam  ■'Kunent 

electionisy  aditus,  per  sententiam  definitivam  electi  confirmatonam ; 

nisi  prseconizatb  iterato  iilis,  quibus,  virtute  citationis  primarise,  per 

loca  solita  affizae,  semet  opponereconfirmationi  jam  ezpediendse»  vel 

in  ipso  momento  sententiae  prolationem  prsecedente,  integrum  est 

Ita  ut  populi,  etiam  quantumvis  laici,  non  soliim  approbadonem  re* 

quiri,  sea  edam  oppositionem  (si  qua  subest  causa)  attendi,  imo  et 

judicialiter  sollicitari,  ex  lege  constat**^    Words  cannot  be  stronger 

than  those  to  show  what  was  the  practice  at  that  time;  that  these 

forms  were  rieidly  observed ;  that  tney  were  living  forms;  not  merely 

forms,  but  substance,  not  shadows,  but  realities ;  and  that,  according 

to  the  practice  at  the  period  when  Bishop  Fell  lived, — a  bishop  who 

knew  the  pracdce  well, — not  only  were  the  forms  carefully  gone 

through,  but  opposers  did  appear,  (for  he  expressly  states  that  they 

sometimes  did,)  the  quesdon  was  gone  into,  and  examined  judicially, 

and  there  the  inquiry  was  not  only  as  to  the  process  of  election 

itself,  but  as  to  the  character  and  fitness  of  the  elected  person. 

Mr.  Justice  Pattesgn.     What  is  the  date  of  that? 

Mr.  Badeley,     1669;  and  therefore  it  brings  down  the  evidence 
chronologically  to  a  much  later  period  than  that  of  Cranmcn     We 
have  already  seen,  for  I  have  passed  it  by  in  chronological  order,  the 
case  of  Bishop  Mountague,  wnich  has  been  dwelt  upon  so  much  by  Bishop  Monta- 
others,  that  I  am  unwiuing  to  touch  upon  it  again.     But  I  would  ^^viSbL^S 
mention  to  your  lordships  this  fact,  that  there  is  another  account  Ltud. 
of  it  in  the  Life  of  Archbishop  Laud ;  and  there  the  account  is 
rather  more  full  than  it  is  cither  in  Bum  or  in  Collier. 

Mr.  Justice  Coleridge.     Is  that  in  Dr.  Heylin's  Life? 

Mr.  Badehy.  Yes,  in  Dr.  Heylin's  Life  of  Archbishop  I^aud, 
p.  175.  He  says,  ^'  It  is  an  ancient  custom  that  the  elections  of  all 
oishops  in  the  province  of  Canterbury  be  solemnly  confirmed  by 
the  archbishop  or  his  vicar-eeneral,  in  the  court  of  the  Arches,  held 
in  St.  Mary's  Church  in  Cheapside,  commonly  called  by  the  name 
of  Bow  Church ;  at  and  before  which  confirmadon  there  is  public 
notice  given  to  all  manner  of  persons,  that  if  they  have  anything  to 
object,  either  against  the  party  elected,  or  the  legality  of  his  election, 
he  should  come  and  tender  his  excepdons  at  the  time  appointed,  or 
else  for  ever  after  to  hold  his  peace.  Heylin  then  states  the  same 
things,  and  the  same  result,  and  pretty  much  as  they  are  given  in 
the  other  books;  but  the  account  is  rather  more  at  lengtL  And  I 
mendon  this,  because  some  doubt  was  attempted  to  be  thrown  upon 
that  case.  It  is  an  important  case,  as  it  shows  the  practice  and 
understanding  which  prevailed  at  that  period;  and  Dr.  Heylin's 
history  is  that  of  a  person  who,  from  his  intercourse  with  the  parties 
concerned,  well  knew  what  he  stated  to  be  true.  And,  at  the  later 
period  of  Charles  2,  we  have  the  valuable  and  conclusive  tcsdmony 
of  Bishop  Fell,  in  the  passage  which  I  have  cited ;  thus  proving 
that  no  cnange  had  taken  place  in  these  matters,  for  more  than  a 
century  after  the  Reformation.     My  lords,  do  we  want  further 
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Joa  «.  The  eTidence  ?  Then  we  have  it  It  is  brooffht  down  to  a  much  later  period, 
^^^^^  in  a  work  that  I  have  before  me,  a  wore  to  which  considerable  value  is 

^^"^'    attached,  that  of  Dr.  Nicholls's  Commentary  an  the  Book  of  Common 

Mr.  BaMej*9  Prayer.  It  is  a  supplement  to  his  work,  and  published  at  the  end  of 
"^"*°*'  the  copy  in  my  hancL  The  Commentaiy  b  explanatory  and  historical ; 
NicbolU'k  and  in  the  supplement  he  meets  the  various  objections  then  made 
^^nunenunr  against  our  church,  particularly  those  relating  to  the  appointment  of 
^Q^^,^^  ^  the  bishops.  He  answers  them  much  in  the  same  manner  as  Bishop 
Prmyer:  Sup-  Fell,  and  brings  forward  the  process  in  the  election  and  confirmation 
plemeot ;  evi-  of  our  bishops  as  a  proof,  (m  answer  to  the  Romanists)  that  they 
otmScI  b\]t  ^^^  ^^^^  confinned  and  consecrated  after  fiill  and  careful  inquiiy 
diy.  into  their  lives  and  characters.     The  date  of  this  work  is  the  year 

171 1 ;  and  he  says:  "  The  Romanists  would  make  the  world  believe, 
that  our  bishops  derive  not  their  consecration  ftom  bishops,  bat 
firom  princes  and  parliaments;  which  is  an  impudent  slander;  for 
oiur  kings  do  but  what  belongs  to  kings,  ana  our  bishops  what 
belongs  to  bishops.  As,  in  a  vacancy,  the  kins  by  the  statute  of 
25  Henry  8,  chapter  20,  glanteth  to  the  dean  and  chapter  (as  of  old 
time  batn  been  accustomed)  a  licence  called  conge  d^eUre  to  proceed 
to  election,  with  a  letter  containing  the  person's  name  whom  thej 
should  elect;  which  being  done  and  signified,  the  kins  gives  hjs 
royal  assent,  signifying  to  the  archbishop  and  bishops  the  name  of 
the  person  elected ;  requiring  them  to  confirm  the  election,  and  to 
invest  and  consecrate  the  person  elected,  using  all  ceremony  and 
requisites  for  the  same.  Whereupon  the  archbishop  and  bisuiope, 
proceeding  according  to  the  ancient  form,  do  cause  all  such  as  can 
object  either  against  the  manner  of  election,  or  person  elected,  to 
be  cited  to  make  their  objections.  When  the  validity  of  the 
election,  and  sufficiency  of  the  person  are  by  public  acts  and  due 
proceedings  judicially  approved,  then  follows  consecration,  which 
IS  performed  by  a  lawful  number  of  lawful  bishops,  and  that  in  such 
form  as  is  required  by  the  ancient  canons."  Then  he  speaks  after- 
wards, in  another  parr,  about  the  confirmation  of  bishops,  where  he 
is  replying  to  the  Romanists  of  bis  day,  who  said  that  tne  confirma- 
tion ought  to  be  by  the  Pope,  and  not  by  the  metropolitan.  ^  The 
confirmation  of  bishops  was  a  good  constitution  for  the  avoiding  of 
schism.  And  the  council  of  Nice  ordains,  that  through  all  provinces 
it  shall  belong  to  the  metropolitan.  And  all  the  bishops  in  England 
are  confirmed  by  their  metropolitans,  and  thai  by  a  lawful  and 
orderly  proceeding.  For  when  the  dean  and  chapter,  by  licence 
from  the  king,  have  made  the  election,  certified  it  under  their 
common  seals,  and  thereunto  have  obtained  the  royal  assent,  the 
metropolitan,  with  other  bishops,  by  commission  from  the  king,  pro* 
ceedeth  to  confirm  it,  according  to  the  canons,  sending  out  a  public 
peremptory  citation  to  summon  all  personally  to  appear,  which  can 
object  anything  either  against  the  party  elected  or  the  form  of 
election.  And  when,  after  due  examination  and  judicial  process^ 
they  are  both  found  consonant  to  the  ancient  canons,  he  confirmeth 
the  election.  Thus  it  is  clear,  that  all  the  bishops  of  England 
have  canonical  confirmation,  and  withal  that  the  Pope  in  chal- 
lenging this  unto  himself  transgresscth  the  canon,  and  usurpeth  the 
right  of  the  metropolitan.^    Now  this  is  a  direct  appeal  to  the  prac- 


IN  THE  queen's  BENCH*  391 

tioe  of  that  day,  and  an  appeal  of  the  atmost  value»  because  it  is  Regfaw  o.  The 
evidently  meant  as  a  conclusive  answer  to  the  objections  which    ^^J^b2ry. 

were  then  raised.    Dr.  Nicholls  says,  **  We  do  examine  into  the — 1 

conduct  of  our  bishops,  and  that  according  to  the  canons,  and  J^jJ^*'** 
according  to  the  ancient  rule;  and  therefore  you  cannot  impute  to  ^^ 
us  that  we  do  not  take  c^ie  to  have  that  proper  investigation  which 
the  ancient  discipline  and  primitive  onier  of  the  church  require." 
And  thus  the  system  has  been  continued  uniformly  to  our  own  Theiyftemfcu 
times.    We  had  one  or  two  more  recent  instances  mentioned  yes-  ^««>  oootumwl 
terday  where  objections  were  made,  or  would  have  been  made,  to  ^^  ^^ 
confirmations.     And  I  believe  in  the  case  of  one  right  reverend 
prelate  of  the  present  day,  objections  were  actually  o&red  on  the 
ground  of  certam  canonical  disqualifications,  which  were  afterwards 
withdrawn,  or  overruled.     My  lords,  we  have,  through  aU  these 
difierent  periods,  the  ancient  process  maintained.     We  see  it  con- 
tinued almost  in  its  original  form,  and  in  all  its  solemnity,  down  to 
the  present  time.    I  would  ask,  is  there  no  value  to  be  attached  to 
this  r    And  when  you  find  that  up  to  the  period  of  die  last  century, 
these  forms  were  appealed  to  by  the  controversial  writers  of  the 
church  of  England,  as  living  and  subnsting  proo&  of  the  church  of 
England  maintaining  primitive  discipline ;  when  they  point  to  the 
well  known  fiu;t  of  opposers  being  allowed  to  come  in,  and  actually 
making  objections;  wnen  you  see  all  this,  can  you  for  one  moment 
doubt  that  confirmation  is  and  always  has  been  a  reali^,  and  not 
merely  a  reality,  but  a  most  important  one?    Can  you  for  one 
instuit  maintain  it  to  be  a  sham  ?    To  assert  this,  is  to  contradict 
all  history,  and  all  precedent,  to  give  the  lie  at  once  to  all  the  testi- 
mony we  can  collect    And,  my  lords,  if  we  have  not  many  instances  Reafon  for  the 


ntion 
century,  tlie  nomi-   inmoderDdayf^ 

nation  of  the  bishops  was  much  more  in  the  hands  of  the  sovereign  toi  the  Um 

than  it  is  understood  to  be  at  this  moment     The  crown  nominated  <^^>.^^ 

less  through  the  intervention  of  the  prime  minister,  and  more  on  its  ^^H^^ 

own  motion.     We  know  of  two  kmgs,  Charles  2  and  William  3,  nomination  to 

who  were  both  so  convinced  of  the  great  importance  of  selecting  Iriaboprickf. 

proper  persons  for  the  office  of  bishop,  that  tney  issued  two  com-  CommiMioni 

missions,  which  are  published  in   Dr.   Cardwell's   Documentary  oi^^2.tnd 

Annals  of  the  Reformed  Church  of  England;  one  of  them  dated  in  William  a,  for 

1681,  the  other  in  1700;  and  by  these  the  sovereign  did  actually  investigating 

appoint  certain  persons,  bishops,  and  men  on  whom  he  placed  the  J^bj^I^ 

most  reliance,  for  the  sole  purpose  of  investigating  and  ascertaining  q^^^^^w^ 

the  fitness  of  any  person  recommended  for  promotion  to  a  bisboprick.  Docnmentar^ 

And  though    these   commissions  do  not  appear    to   have  been  Annalaofthe 

renewed,  or  continued  afterwards,  they  are  evidence  of  the  care  cjj|^™^ 

taken  by  the  crown  that  no  improper  person  should  be  nominated  England. 
in  the  first  instance;  and  probably  the  moral  effect  of  those  com- 
missions did  not  expire  with  the  commissions  themselves,  but  the 
successors  of  those  sovereigns  felt  how  much  importance  and  stress 
was  laid  upon  that  matter  by  their  predecessors,  and  they  were 
accordingly  careful  of  the  nominations  they  made*  And,  my  lords, 
I  believe  that  this  caution  continued  to  the  last  century.     George  3 


ro- 
opi. 
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RcghM  ff.  TW  was  known  to  be  Yerj  attentive  to  the  choice  of  bishopi  in  his 
^^terbo*^  reign.     And  thus  we  are  fimiished  with  a  reason,  and  that  a  veiy 

^'    material  one,  why  there  should  be  few,  if  any,  instances  of  oppo- 

^'  ^'nt!^**   sition.    If  the  peraons  elected  were  chosen  with  such  care,  they 

^— — were  not  likely  to  give  occasion  to  objections:  they  were  not  liable 

Care  of  George  to  be  challenged  for  any  particolar  offence.     The  proceedings  in 
lilut!^^!^  Bow  Church  would  in  such  cases  really  be  ''pro  farmd:''  there 
would  be  no  objection  made;  and  the  opposers,  though  called, 
would  not  appear.    And,  my  lords,  I  would  ask,  supposing  these 
Tbe  power  of    proceedings  to  have  been,  from  any  such  cause,  for  a  long  period, 
^•ole//l»^     rather  formal  than  otherwise,  do  they  become  in  consequence  obso- 
cainenotre.     lete,  or  ineflBcieut,  when  a  case  arises  in  which  they  are   really 
qai^jobe      necessanr?    Is  a  solemn  judicial  proceeding  to  be  abrogated  or 
hag^^^ *  annulle<C  because  for  a  while  there  has  been  no  need  to  resort  to 
it  for  protection?    Is  it  to  be  considered  dead,  because  it  has  been 
dormant?     Will  the  mere  disuse  of  any  court  destroy  die  court 
Parallel  Casei.  itself?    Surely  not     Circumstances  of  that  sort  have  occurred  in 
BberiiTs  court,   our  own  experience :  we  know  that  the  sheriff's  court,  the  com- 
mon county  court,  had  for  many  years  become  a  perfect  nullity; 
that  its  jurisdiction  had  almost  become  a  matter  of  histoiy;  but 
still  it  bad  not  ceased  to  exist;  its  jurisdiction  and  its  process 
remained,   and  might  at   any  time  have  been  resorted  to;    the 
right  of  parties  to  sue  there  was  still  the  same,  and  this  court 
would  have  given  its  assistance  to  enforce  that  ririiL    The  same 
Court  f^ :      may  be  said  of  some  other  courts,  as  the  court  leet,   the  court 
f^,^?^    of  chivahy,    and  others:     though   long   disused,  they   are  not 
destroyed     Then  we  have  had  particular  modes  of  trial,  and  oei^ 
tain  forms  of  action,  which  had  been  almost  obsolete  for  centuries, 
which  were  notwithstanding  ready  at  any  time  to  be  adopted,  and 
Waeer  of         some  of  which  have  since  been  revived.   The  case  of  wager  ot  battle(p) 
^  astonished  every  one  when  it  was  revived  a  few  years  ago;  but  it 

was  considered  and  found  to  be  a  real  subsisting  process,  a  thing 
which  had  effect  in  law,  and  could  not  be  got  rid  of  without  an  act  of 
Action  of  debt   parliament(9).    Take  another  more  familiar  case,  the  action  of  debt 
iract!"^  *  ^^  ^"  simple  contract :  we  know  that  it  was  scarcely  ever  used ;  but  did 
that  destroy  the  action  ?    Certainly  not«     There  is  also  at  this  very 
day  another  form  of  action  which  is  very  seldom  heard  of,  the  action 
Acttonof         of  account:  is  the  action  itself  destroyed?  By  no  means ;  but  because 
there  is  another  remedy  more  generally  available,  it  is  less  wanted; 
but  still  it  may  be  usetl,  when  desired.     Many  other  examples  of  the 
same  kind  might  be  adduced,  from  which  it  is  clear  beyond  all  ques- 
tion that  the  mere  disuse  of  a  court,  the  mere  disuse  of  a  judicial  pro- 
cess will  not  destroy  them ;  and  if  the  court  or  the  process  be  not 
expressly  taken  away  by  act  of  parliament,  it  remains,  and  may  at 
any  time  be  put  in  force :  its  energies  may  be  called  into  action, 
Value  of  an-      when  a  proper  case  arises.     And  that  is  one  great  use  of  preserving 
cient  onni.       ancient  forms,  and  not  allowing  them  to  be  broken  through  or  dis- 
carded ;  because  so  long  as  they  remain,  they  serve  as  a  safeguard 
for  other  objects ;  though  they  may  seem  to  be  mere  shadows,  they 
have  a  substance  behind  them,  and  may  be  beneficially  applied 

(p)  Ashford  v.  Thorntoiu  1  B.  &  A.  405.  (q)  69  Geo.  3,  c.  46. 
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when  the  occasion  ocCora.    And  this  we  should  find  to  be  true  Reginav.  The 
with  respect  to  the  process  of  confirmation,  even  if  it  had  been  lone   Aijchbi^opof 

disused  as  a  means  of  opposing  improper  episcopal  appointments.   i~ 

But  we  have  seen  that  it  never  has  been  treated  as  a  mere  form :  Mr.  Badelej^s 
we  have  positive  evidence  of  its  practical  efficacy,  and  of  objections  ^'S^™*'^^ 
made  from  time  to  time ;  and  if  this  has  been  less  finequent  of  late, 
it  may  in  great  measure  be  attributed  to  the  care  which  the  crown 
and  the  government  have  taken  in  their  nominadons.     We  know, 
however,  of  one  instance  in  which  the  apprehension  of  opposition 
at  Bow  Church  actually  prevented  an  improper  appointment ;  that 
of  Dr.  Bundle,  which  was  mentioned  by  my  learned  fiiend  Dr.  CueofDr. 
Addams{r\  Dr.  Bundle  would  have  been  opposed,  and  the  govern-  Rundle. 
ment  withdrew  him,  because  they  knew  that  such  opposition  would 
have  been  an  effectual  bar  to  nis  confirmation.    What  thus  hap- 
pened with  respect  to  Dr.  Bundle  is  most  important  testimony  in 
my  favour;  for  it  shows  that,  at  that  time,  confirmation  was  felt  to 
be  no  sham.     My  learned  friend,  Mr.  HUlf  with  a  sarcastic  tone 
remarked  (s),  **  what  misery  Ireland  must  be  in,  and  how  dreadful 
must  be  the  state  of  matters  there,  and  in  the  Isle  of  Mann,  where 
there  are  no  confirmations  of  bishops!"    But  I  think  my  learned 
firiend  was  rather  unhappy  in  his  allusion  to  Ireland;  for  as  it  was- 
found  that  Dr.  Bundle  would  not  be  able  to  stand  the  ordeal  in 
Bow  Church,  the  minister  of  the  day,  in  order  to  avoid  that  diffi- 
culty, sent  him  over  to  Ireland ;  and  he  was  actually  made  a  bishop 
there  I    So  perhaps  it  would  have  been  better,  if  the  right  of  election  No  election  or 
by  the  dean  and  chapter,  and  the  confirmation  consequent  upon  oonfirmfttion  in 
that,  had  been  preserved  in  Ireland  as  it  is  in  England.     And  as  it  "^^"^ 
has  been  preserved  in  England,  we  have  more  reason  to  be  thankful 
for  it,  ana  to  uphold  it  in  all  its  strength.    I  should  have  thought 
that  the  state  of  the  Irish  church  historically,  from  the  time  of 
Queen  Elizabeth  downwards,  would  have  been  sufficient  to  induce 
my  learned  fiiend  to  keep  that  in  the  back  ground :  for  I  believe  it 
is  generally  allowed  that  there  is  no  greater  scandal  and  disgrace  to  Scandalous 
the  government  of  this  country,  in  the  last  century  at  least,  man  the  appoiotmcnits 
state  of  the  Irish  church,  and  the  manner  in  which  its  bisbopricks  ^JlJ^fJt!^ 
were  disposed  of,  and  its  highest  offices  frequently  given  to  persons 
who  were  utterly  unworthy  of  them.     And  therefore,  when  my 
learned  friend  alluded  to  Ireland,  it  seems  to  me  that  he  was 
treadine  on  very  tender  ground.     And  with  respect  to  the  Isle  of  Confinnationof 
Mann,l  believe  my  learned  fiiend  was  rather  unfortunate  in  his  the  bishops  of 
instance;  for  the  bishop  of  Sodor  and  Mann  is,  or  at  all  events  ^^''"^ 
always  used  to  be,  confirmed  in  the  regular  form  by  the  arch-        °' 
bishop  of  York.     There  is  one  such  confirmation  particularly  men-  o^^^i^  rj^   ^ 
tionea  by  Strype  in  his  Life  of  Archbishop  GrindoL  ilxchbp. 

The  Attorney  GeneraL     It  is  not  so  now.  Grindal. 

Mr.  Badeley.    That  I  do  not  know.     If  it  is  not,  so  much  the 
worse  for  the  Manx  church. 

My  learned  friends  have  ^argued,  that  the  principles  of  the  The  principles 
Beformation  are  at  stake  in  this  matter,  and  that  those  principles  ^^*„^f  ™" 
require  that  this  statute  of  Henry  8  should  be  construed  stricdy,  volJed  in  the 

present  qnes- 
(r)  Supra,  p.  299.  («)  Svpra,  pp.  198,  200.  *"*"• 
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R<gfa»f*TU  80  as  to  pierent  all  oppodlion  to  the  confirmatioD  of  a  bnliopu  And 
^^^^1^^^  I  think  that  one  of  the  learned  commiflrioDen  at  Bow  Chureh 

^  ventmed  to  make  some  such  asaeition  (t\     My  lords,  I  beg 

2J^v^>^7'*   leave  to^  deny  that  doctrine  altosethen    I  oeny,  most  poaidVely  and 
*^'^'^^***'         emphatically,  that  the  principfes  of  the  BemmatioD  aie  at  all 
involved  in  this  qoestion.     How  can  they  be?    Whether  bdm  or 
after  the  Relbrmation,  it  was  equally  the  duty  of  those  who  had  the 
right  to  make  these  anpointmentB,  to  select  only  the  moat  fit  per* 
sons  to  be  bishops  of  tne  church.    It  was  equally  the  duty  of  these 
who  had  the  right  of  opposing  to  object  to  an  improper  appcnnt- 
ment    Their  duty  and  their  interest  in  this  respect  mnst  oe  the 
same  since  the  Refonnadoo,  as  it  was  before.    How  can  the  Befiv- 
mation  have  made  any  difierence  in  that?    Such  a  nocioo  is  retUj 
2^^^^T^  absurd :  it  is  contrary  to  common  sense.     But»  my  loida,  I  will  go 
the  canw  of  the  Airther;  and  I  will  say,  that  if  the  prindplesof  the  RefixinatioD  are 
oppoeen.         at  all  involved  in  this  case,  they  are  much  more  thoixxiffhly  aad 
completely  identified  with  the  right  for  which  I  am  conteodm^  and 
with  the  cause  of  those  persons  whom  I  have  the  honour  to  repre* 
sent,  than  they  are  with  that  which  is  advocated  by  my  kaned 
fiiends  on  the  other  side.    For,  my  lords,  what  were  the  principles 
of  the  Beformation  ?    Certainly,  not  the  transfer  of  infidlioiiitj  and 
absolute  dominion  from  the  Pope  to  the  sovereign  of  this  ooontrj. 
Not  a  mere  change  of  rulers,  the  despotism  remaining  the  same. 
But  if  there  be  anv  truth  in  the  writers  of  that  age,  or  any  meaoiop 
in  our  statute  boolc,  the  olgect  of  the  Refi>rmation  was  to  apportbo 
to  the  state  on  the  one  hand,  and  to  the  church  on  the  other,  those 
rights  and  duties  which  respectively  belong  to  each;  to  give  to  the 
state  and  to  the  temporal  sovereign  that  raich  was  their  doe ;  and 
to  secure  to  the  church  and  to  the  hierarchy  those  powers  whicb 
undoubtedly  belong  to  them :  **  to  render  unto  Caesar  the  things 
which  are  CsBsar^^  and  unto  God  the  things  that  are  God'&' 
These  were  the  ooctrines  put  forward  by  all  the  leaders  of  the 
Reformation;   and  they  are  those  which  our  statutes  and  our 
history  declare.    And  what  were  the  ancient  rights  <^  the  crowo  oo 
the  one  hand,  and  of  the  metropolitan  on  the  other?    The  crown 
nominated,  the  metropolitan  examined  Judicially  the  sufficiency  of 
the  person  chosen.     Each  party  had  his  own  rights  and  his  own 
duties;  and  if  the  restoration  of  the  doctrines  and  practice  of  the 
primitive  church  was  at  all  the  object  which  the  rerormera  had  in 
view,  as  they  always  professed  it  was,  then  I  apprehend  the  prin- 
ciples of  the  Reformation  are  identified  with  the  cause  of  those  who 
call  upon  your  lordships  to  make  this  rule  absolute. 
suDiMMOi^all      ^^  learned  fiiends  are  quite  wrong  in  supposing  that  all  the 
iberol^for.  V^^^  which  belonged  to  the  Pope  was  transterred  to  the  crowa 
meriybeloBg.    There  is  no  statute  which  says  so.     There  are  many  statutes  that 
iSf  S^J^  prove  directly  the  contraiy.    Neither  the  power  of  dispensations, 
to  the  crown.     ^^HiT  the  doctrine  of  infiillibilitv,  nor  spiritual  authority,  belonra  or  is 
attributed  to  the  crown.     Tne  r^ht  of  granting  aispensatioDs  is 
given  expressly  to  the  archbishop  by  a  particuhr  statute  (a) :  the 


(«) 
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rights  of  the  archbishops  and  bishops  are  preserved  by  others.  B«giiui «.  Tft« 
And  in  one  of  the  statutes  of  Henry  8,  there  is  a  very  remarkable   "^J^^^ 

preamble  declaralory  of  the  rights  of  the  two  estates,  ecclesiastical — iL 

and  temporal    It  is  the  statute  of  the  24th  of  Heniy  S,  chapter  12.  Mr.  Bideley't 
After  defining  the  authority  of  the  crown,  and  its  right  "  to  render  "^""^°^ 
and  yield  justice,"  without  being  subject  to  any  foreign  power,  it  Sut24Heii.8, 
speaks  of  **  the  body  spiritual  having  power,  when  an^  cause  of  the  ^  ^*^" 
law  divine  happened  to  come  in  question,  or  of  spiritual  learning, 
then  it  was  aeclared,  interpreted,  and  showed  hj  that  part  of  the 
said  body  politic,  called  the  spirituality,  now  bemg  usually  called 
the  Englisn  Church,  which  always  hath  been  reputed,  and  also 
found  of  that  sort,  that  both  for  knowledge,  integrity,  and  suffi- 
ciency of  number,  it  hath  been  always  thought,  and  is  also  at  this 
hour,  sufficient  and  meet  of  itself,  wlmout  the  intermeddling  of  any 
exterior  person  or  persons,  to  declare  and  determine  all  such  doubts, 
and.  to  administer  all  such  offices  and  duties,  as  to  their  rooms 
spiritual  doth  appertain."    And  then  it  makes  provision  for  checking 
tne  interference  of  the  Pope,  and  securing  the  authority  of  the  arch- 
bishop's courts.     But  the  matter  does  not  rest  there.    Look  at  the 
doctnne   of  Lord  Coke;    look  at  the  very  authority  which  my  Coke. 
learned  friends  cited  the  other  day(t;),  the  case  of  Caudrey^  what  Caudre/s 
does  it  say  ?  Why  it  says  expressly,  that  the  intention  of  the  statutes  case, 
of  Henry  8  and  of  Elizabeth  was,  to  restore  that  which  was  the  The  object  of 
ancient  rule,  to  give  to  the  crown  its  original  rights  and  preroff»-  h*'*^m^ 
tives,  to  give  to  the  church  the  same;  to  confirm  the  old  eccle-  Eu^wasthe 
siastical  laws  of  the  realm.    Then,  if  so,  if  my  Lord  Coke,  in  com-  restoration  of 
mentine  upon  these  very  statutes,  declare  that  this,  and  this  alone,  ^^  ancient 
was  then:  intention,  I  shall  be  glad  to  know  how  my  learned  fiiends  ^[|d%hti^ 
can  contend,  for  a  single  moment,  that  it  was  the  object  or  the  effect  the  crown  and 
of  anything  done  at  the  Reformation  to  give  to  the  crown  all  that  c^^ch. 
the  Pope  possessed,  or  in  fact  anvthing  more  than  that  which  had  ori- 
ginally belonged  to  it    And  if  the  church  was  intended  to  regain  its 
rights,  and  (when  appeals  to  Rome  were  cut  off)  the  jurisdiction  of 
the  archbishop's  courts  was  confirmed,  surely  we  are  entitled  to  say 
that  the  Reformation,  so  far  firom  destroying  the  power  of  the 
metropolitan,  with  respect  to  his  suffiragans,  has  really  restored  and 
affirmed  it,  and  that  the  archbishop's  court  at  Bow  Church  pos- 
sesses its  ancient  jurisdiction,  and  may  and  ought  to  exercise  *it,  and 
hear  and  examine  the  objections  duly  made.    If  the  Pope,  as  was 
alleged,  had  usurped  upon  the  church  and  upon  the  state,  and  the 
Refermation  was  meant  to  destroy  that  usurpation,  and  to  vindicate 
the  rights  of  each  (and  this  is  aU  that  our  legal  and  ecclesiastical 
writers  assert),  there  can  be  no  doubt  that  the  true  construction  of 
all  the  statutes  which  were  passed  at  that  period,  is  that,  and  that 
only,  which  most  effectually  carries  out  this  principle,  and  restcffea 
to  the  spiritual,  as  well  as  to  the  temporal,  power,  that  which  was 
previously,  and  is  inherently,  its  own. 

My  lords,  we  have  hearcl  a  great  deal  from  the  law  officers  of  the  Exaggerated 
crown  respecting  the  prerogative.     And  certainly,  the  lang^uage  notioitfofthe 
that  has  been  held  on  that  subject  (coming  particularly  from  such  a  ^|JJ*'  Vi^* 
quarter  as  my  learned  friends  opposite)  niu  surprized  me ;  for  it  ward  on^the^  * 


(r)  iSiipra,  p.  242.    See  abo  pp.  318,  815.,  other  aide. 
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ina  9.  The  would  ha?e  done  credit  to  the  time  of  king  James  1.  Some  went  so&r 
^•"^^P^^  as  to  say,  that  the' crown  could  do  away  altogether  with  the  dectioo 

— ^  by  theaean  and  chapter;  that  it  could  in  bet  supersede  or  dispense 

Mr.  B«deley*ft   with  the  provisions  of  the  statute  {w).    But  what  abeolote  power  has 

"^'™*°*-        the  crown,  or  what  power  at  all,  similar  to  that  which  the  court  of 

Rome  exercised  or  cuimed  to  exercise?  And  how  is  the  pverofntiTe 

TlMpnrag*.    aflected?  It  is  not  really  a  question  of  prerogative.    We  are  told  by 


tofenotm 


qiMfdoii  ben  ^^  CMke,  that  "no  prerogative  can  be  claimed 'contrary  to  Magna 
TIm  '  hti  of  ^^^^^^"^^^  ^^^  ^^^^^  rights  which  wc  claim  fiir  the  archbishop  on 
the  JalLfAk  and  the  one  hand,  and  for  the  people  on  the  other,  in  the  coofirmation  of 
the  people  bishops,  existed  long  before  Magna  Charta;  and  Masna  Chaita 
fiwDaCUiuL  **^®°*"'y  confirms  the  rights  of  the  church  and  the  sobject.  ^  Bat 
^^  what,  after  all,  is  the  prerogative  of  the  crown?  Whatever  it  is,  we 

are  told  that  it  is  for  the  public  benefit;  that  it  is  not  to  be  exerted 
to  the  prejudice  of  the  subject;    that  it  cannot  be  presumed  to 
destroy  any  pre-existing  rights,  or  to  require  an  act  of  poriiament  to 
be  construed  in  a  harsh  or  un&ir  manner.     But,  my  lords,  how  is 
the  prerogative  of  the  crown  interfered  with  here  ?  Is  it  suj^xwed  to 
be  mterfered  with  in  the   case,  which  was  put  by  Dr.  Adiam 
EzamfaMtion     yesterday  (x),  of  a  person  nominated  to  a  living  by  the  crown,  and 
a^d'^^m  ^  presented  by  the  crown  to  the  bishop  for  institution?  When  such  a 
preaeStod  to  a   person  goes  to  the  bishop  to  be  instituted,  the  bishop  examines  him, 
crown  living,     and  ascertains  his  fitness  and  his  qualifications.     He  is  bound  to  do 
the"''T*"  ^    ^  •  ""^^  ^  ^^®  denjyman  is  unfit  or  unqualified  the  bishop  is  bound 
tiTe.     °^      to  reject  him,  and  he  does  reject  him ;  and  the  crown  must  then  find 
another  person  to  fill  the  living,  who  must  also  be  examined  by  the 
bishop,  and  is  subject  to  his  "approval    But  is  the  prerogative  affected 
by  this?   Who  ever  heard  of  such  a  notion?    And  yet,  if  the  pre- 
rogative is  in  danger  when  the  metropolitan  examine^  into  the  fitness 
of  a  bishop  elect,  why  is  it  not  as  much  in  danger  when  a  bishop 
examines  the  presentee  of  the  crown  on  institution  to  a  living? 
Repeal  of  let-        Take  again  the  case  of  letters  patent.   We  have  proceedings,  firom 
tors  patent  no    ^j^^  ^  \\me^  m  this  court  and  elsewhere,  for  the  repeal  of  Icttew 

inTaSlOn  Ol  tne  nn        n       rm  •^■i  1  11- 

prerogative.      patent     Why?    The  reason  assigned  is,  that  'Hhe  crown  has  been 
deceived  in  its  granu"    If  the  crown  may  be  deceived  in  its  grant  in 
other  letters  patent,  why  not  in  those  which  nominate  a  bishop  ?  I^ 
the  crown  to  have  an  infallibility  with  respect  to  the  appointment  of 
bishops,  which  it  has  in  no  other  thing?    And  in  proportion  to  the 
more  eminent  importance  and  solemnresponsibility  of  such  appoint- 
ments, is  the  crown  to  be  less  open  to  information,  less  open  (o 
correction,  than  it  is  in  the  insignincant  grant  of  an  ordinary  patent 
of  privileges  ?    If  the  prerogative  of  the  crown  is  not  interfered  with 
by  such  proceedings  as  those  which  are  instituted  to  repeal  letters 
patent,  when  they  are  erroneously  granted  for  inventions,  or  copj^ 
rights,  or  such  things,  I  should  be  glad  to  know,  how  it  is  more 
So,  the  prero-    affected  or  interfered  with  in  a  case  of  this  kind  ?    For  what  does  an 
S*b7oppSa^  objector  at  confinnation  come  forward  to  do?    To  show  that  great 
tionandi^niry  scandal  cxists  against  the  person  who  has  been  elected  to  the  office 
at  confinnation.  of  bishop,  the  most  important  and  sacred  oflBce  in  the  church;— w 
suggest  that  **  the  crown  has  been  deceived  in  its  grant;"  that  it  has 

(to)  Sf^pra^  pp.  169, 170.  (a?)  Suproy  p.  280. 
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fixed  upon  a  person  of  unsonnd  belief,  or  evil  life,  or  against  whom  Regina  «.  The 
there  is  that  scandal  which  at  all  events  onght  to  be  inquired  into  by    ArehbiAopof 
his  spiritual  superior.     How,  ray  lords,  can   the  prerogative  tie         ^^  ^^' 
affected  by  such  a  proceeding  as  that?  Surely  it  is  rather  in  aid  of  Mr.  Badeley't 
the  prerogative  than  to  its  prejudice ;  because,  if  the  prerogative  is  argument, 
in  tne  crown  for  the  benefit  of  the  subject,  (and  this  all  our  writers 
affirm)  what  can  be  more  for  the  benefit  of  the  subject  than  that  an 
appointment  of  a  nature  so  solemn,  so  important,  so  high,  so  respon- 
sible, should  be  thoroughly  and  deliberately  weighed ;  that  it  should 
not  be  made  without  the  most  anxious  care ;  and  that  till  the  very 
last  moment,  when  it  is  to  be  rendered  complete,  it  should  be  open 
to  all  persons  to  show,  that  the  man  so  selected  has  been  improperly 
selected,  and  is  unworthy  of  the  ofiice  designed  for  him  ?   Even  for 
the  sake  of  easing  persons'  consciences,  and  quieting  difierenoes,  and 
preventing  discomfort  and  disorder,  it  is  rignt  that  such  an  investi* 
gation  should  be  made  as  will  set  the  matter  at  rest  one  way  or  the 
other.    For  that  afier  all  is  the  whole  that  is  asked.    Nothing  more 
is  claimed  than  the  exercise  of  a  right  which  is  to  aid  the  crown  in 
doing  the  very  thine  which  the  prerogative  professes  to  seek. 

Then,  my  lords,  if  there  is  no  invasion  of  the  prerogative,  is  there  No  injiutioe 
any  injustice  done  to  any  other  person?  Have  my  learned  firiends  |J*™^J^|^ 
on  the  other  side  shown  any  wrong  inflicted  on  the  bishop  elect?  person. 
He  surely  has  no  right  to  complain.     He  is  duly  apprized  beforehand  None  to  the 
of  what  will  happen.     He  knows  of  the  citation  that  is  to  be  made,  bbhop  elect, 
that  certain  forms  will  be  gone  through,  and  that  persons  will  be 
challenged  to  come  forward,  and  oppose  him.    He  therefore  is  not 
taken  by  surprize  by  the  fact  of  opposition  being  made.     And  if  it 
be  made,  he  is  not  put  into  an  unfair  position.     He  has  full  oppor^ 
tunity  to  meet  the  cnarge.   An  investigation  of  its  truth  or  fiEilsehood 
is  the  very  object  of  the  opposition,  the  very  piu'pose  for  which  the 
court  is  assembled.     Does  it  follow  that  the  court  is  to  decide  at 
once  ?     Clearly  not.    Instances  of  confirmation  show  (and  among 
others,  that  of  Archbishop  Parker)  that  the  court  may  be  continued 
firom  day  to  day:  there  need  be  no  undue  speed,  no  such  breathless 
haste.     The  whole  inquiry  may  be  most  calm,  and  dispassionate, 
and  impartial     So  that  there  is  no  danger  of  any  injustice  being 
done  to  the  bishop  elect. 

But,  my  lords,  is  the  bishop  appointed  to  the  office  for  his  own  Theffoodof 
benefit  ?  God  forbid  1  He  is  appointed  for  the  benefit  of  the  Church ;  ^^^  ^^^^^J^. 
and  it  is  not  with  reference  to  the  interests  of  the  individual,  that  Sdlmj^on.  ^^ 
such  an  appointment  is  to  be  looked  at.    It  is  for  the  interests  of  the 
church,  for  the  well  being  of  those  who  are  to  be  submitted  to  his 
jurisdiction,  that  the  appointment  is  to  be  made  at  alL     And  if  it 
can  be  fairly  shown,  upon  a  legal  and  judicial  inquiry,  that  things 
exist  which  ought  not  to  exist,  m  his  life  or  history,  surelv  common 
sense,  and  common  reason,  and  the  whole  history  of  Cfnristianity 
show,  that  such  a  person  ought  to  be  put  away. 

So  that  looking  at  the  question  in  any  point  of  view ;  looking  at  In  etery  noint 
it  with  reference  to  the  crown,  with  reference  to  the  church,  with  o'v>«^»w« 
reference  to  the  individual,  wi^  reference  to  the  diocese  to  be  com-  q|[^L  for  the' 
mitted  to  him ;  in  each  and  all  of  these,  the  same  aspect  presents  good  of  all 
itself,  the  same  voice  is  heard ;  proving  that  such  a  process  is  essential  P*^^ 
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RegiM  V.  TIm  to  the  best  interests  of  aU  parties^  and  to  the  maintenanoe  of  religion 

Arehbidiop  of    {(gel^ 

^     ^'        Then,  my  lords,  look  at  the  enormoos  mischief  which  may  arise 

Mr.  Baddeyi  from  any  contrary  course;  the  immense  danger  that  most  occur,  if 
argqnmit,  ^^  process  is  not  allowed.  You  may  hare  a  person  appointed  righdy 
Mitditaf  ^^  wrongly,  as  fiir  as  the  minister  himself  is  concerned.     He  may 

that  may  triM  appoint  him  conscientiously,  but  in  ignorance ;  or  he  may  do  it  from  a 
fromaoontnty  bad  moti?e,  for  party  purposes.  He  may  appoint  a  person  totally  unfit, 
^"^"^  not  only  unfit  m  morals  and  in  life,  but  also  canonically  and  legaDy 

disquahfied.  The  minister  may  be  very  anxious  to  promote  such  a 
person,  and,  in  order  to  effect  his  object,  to  get  the  appointment 
completed  as  speedily  as  possible.  But  such  a  person  ought  not  to 
hold  the  office,  whatever  promises  he  may  make  at  his  confirmation 
as  to  his  future  conduct  Ought  not  therefore  an  opportunity  to  be 
given  fi;)r  an  inquiry,  in  such  a  case  as  that  ? 
S°PP<"^t><»  <>f  Take  the  case  again  of  a  mere  layman.  As  the  matter  stands,  a 
a^ajau  DoaBu  |||y,ug||  miglit  be  nominated  by  the  prime  minister  of  the  day.  For 
Uahoprick.  it  has  been  generally  supposed  (I  myself  know  that  the  opinion  is 
entertained  in  very  nigh  quarters  in  this  country)  that  a  layman  may 
be  consecrated  a  bishop  per  <aAicm,  without  goinfir  through  the 
inferior  orders.  What  would  be  the  case  there  ?  You  might  have 
a  bishop  of  the  churdi  of  England  actually  forced  on  to  consecration, 
without  having;  subscribed  Uie  Thirty-nine  Articles  of  Religion  at 
all.  Such  an  instance  might  easily  happen,  under  a  corrupt  or  no- 
principled  minister,  (and  we  have  seen  such  in  this  country,  m  former 
days).  This  bishop  would  then  at  once  be  a  judge,  not  only  of  the 
morals,  but  of  the  doctrine  of  the  clergy  committed  to  him.  He 
would  exercise  an  arbitn^y  control  and  absolute  power  over  a  greit 
portion  of  his  clergy.  £very  curate  in  his  diocese  would  be-sub- 
mitted  to  him,  and  might  be  removed  at  his  pleasure.  Every  penon 
about  to  be  instituted,  or  wishing  to  transfer  himself  finom  one  benefice 
to  another,  supposing  he  had  to  take  a  fi!esh  one  in  that  diocese, 
would  have  to  be  examined  by  this  bishop,  before  he  could  be 
admitted  to  his  new  preferment  And  thus  a  bishop  who  had  never 
entered  into  those  ensaoements  which  the  church  of  England 
requires  from  all  her  inferior  ministers,  might  be  exercising  spiritual 
jurisdiction,  determining  questions  of  doctrme,  and  holding  an  entire 
control  over  the  habits  and  fortunes  of  his  clei^,  without  any  test 
at  all  of  the  soundness  of  his  own  principles.  Can  any  rme  or 
practice  which  is  to  sanction  this,  be  allowed  and  adopted  in  this 
court  ?  I  apprehend,  my  lords,  that  your  lordships  cannot  entertam 
such  a  proposition  for  a  moment 
A  system  of  If,  as  we  have  been  told,  the  principles  of  the  Reformation  are  at 

rk'i^to •'tare  ^  conccmed  in  this  matto*,  that  alignment  will  cut  two  ways. 
•Btowi^m!'  Suppose  a  minister  of  the  day  anxious,  not  upon  the  side  of  presby- 
the  principles  tenanism,  but  upon  the  side  of  Romanism,  and  instead  of  being  half 
of  the  Befomi.  ^  presbvterian,  or  having  certain  rationalistic  views,  being  more  than 
^'^  half  a  Koman  Catholic,  of  course  his  object  would  be  to  place  in  the 

dioceses  of  this  country,  not  persons  whose  feith  on  fundamental 
doctrines  was  unsound,  not  dissenters  or  rationalists,  but  men  who 
were  actually  almost  Roman  Catholics.  And  suppose  such  a  minister 
remained  in  oflSce  for  a  very  long  time,  as  we  know  ministers  have 
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sometiines  remained,  he  would  have  half  the  bishopricks  in  England  Begina  9.  The 
and  Wales  at  his  disposal;  and  he  would  be  able  to  fill  them  with    ^^J^J**^®' 

persons  holding  pernaps  almost  all  the  peculiar  doctrines  of  the  ^ — ^*- 

church  of  Rome.  So  tnat»  if  the  argument  of  those  who  profess  such  Mr.  Badelej's 
concern  for  the  interests  of  the  Reformation  is  to  be  allowed^  it  is  ■'S^™^^ 
evidendy  suicidal;  for  it  applies  with  quite  as  much  force  against 
those  who  uive  it,  as  for  them.  The  principles  of  the  Reformation 
are  quite  as  likely  to  suffer,  as  they  are  to  be  supported;  for  the 
prime  minister  of  to-morrow  is  perhaps  almost  as  likely  to  favour 
Komanism,  as  the  one  of  to-day  may  be  to  lean  to  puritanism  or 
presbyterianism. 

And,  my  lords,  look  what  you  do  if  you  dischaige  this  rule.  You  ^J^^]^^'**'^ 

not  only  let  loose  the  prerogative,  and  give  an  unrestricted  power  ^^J^^  "*** 

to  the  minister  of  the  oay,  to  nominate  and  appoint  whom  he  will;  chine. 

but  what  do  you  do  to  the  archbishop?    You  annul  his  ancient 

jurisdiction.    You  destroy  his  inherent  rights:  you  make  them  of 

no  effect    You  convert  tne  archbishop  himself  m  his  metropolitan 

character,  into  a  mere  machine,  as  merely  a  machine  as  the  veriest 

clerk  in  die  oflBce  of  die  Secretsury  for  the  Home  Department,  who  is 

concerned  in  preparing  or  copying  the  letters  patent  for  the  promo* 

don.   He  is  a  mere  registrar,  nothing  more ;  a  mere  machine.   And 

you  will  call  upon  him,  as  such,  to  perform  the  most  high,  the  most 

solemn  and  sacred  funcdon  of  the  Christian  religion.     You  will 

compel  him  to  prosdtute  his  office,  (for  it  becomes  nothing  less),  at 

the  Deck  of  the  minister  of  the  crown.     You  will  call  upon  him  to 

consecrate  any  person,  good,  bad,  or  indifferent,  be  he  infidel,  be 

he  dissenter,  be  ne  Romanist,  be  he  what  he  may,  whatever  objec* 

dons  there  may  be  against  him,  however  scandalous  lus  fife  or 

morals)  however  unsound  his  fiuth,  according;  to  the  doctrine  which 

has  been  upheld  by  my  learned  friends.    There  is  no  alternative ; 

no  peraon  can  appear  in  court  to  make  any  objection  at  all;  no 

objection  however  grave,  however  well  founded,  can  be  entertained 

by  the  archbishop.    The  decree  of  the  prime  minister,  and  of  the 

crown,  is  final  and  conclusive.     And  the  archbishop  has  no  more 

power  in  the  matter  than  the  humblest  person  in  the  whole  realm. 

Uan  that  be  common  sense?  Can  that  be  common  reason?  Can 

that  be  the  English  consdtudon?  Can  that  be  religion?   Can  the 

rights  of  the  church  and  the  interests  of  the  highest  order  of  the 

cleigy  be  so  tampered  with  and  so  destroyed?    Can  the  dearest 

and  most  sacred  interests  of  the  people  of  this  country  be  thus 

lightly  put  aside  and  annihilated? 

My  lordfl^  I  am  quite  sure  that,  in  this  court,  where  so  anxious  a 
care  is  always  shown  for  respecting  the  rights  of  all  pardes,  I  am 
quite  sure  that  thid  doctrine  can  never  be  fdlowed.  1  teel  confident 
that  your  lordships  will  give  effect  to  the  ancient  rule,  the  ancient 
law  of  this  realm.  And  with  these  observadons,  I  leave  the  case  in 
your  lordships'  hands.  I  leave  it^  my  lords,  with  confidence, 
though  certainly  not  without  anxiety;  for  it  is  imposuble  not  to  see 
and  Know  the  mtense  interest  which  is  felt,  firom  one  end  of  the 
kingdom  to  the  other,  in  the  issue  of  this  most  important  quesdon ; 
.  m  quesdon  in  which  all  pardes  are  interested;  which  is  not  a  party 
quesdon,  either  in  the  church,  or  out  of  the  church,  but  which  all 
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Rcginav.  The  regaid  as  one  of  vital  moment,  and  for  which  they  are  deeply  aon^ 
^^i^^  that  it  should  be  properiy  decided. 


My  lords,  the  question  whether  Dr.  Hampden  is  fit  or  unfit  for 


Canterfaary. 

^- y^JI^**   any  particular  bisfaoprick,  shrinks  into  absolute  inognificance,  when 

•r^miit.        oompaied  with  the  qoestimi  now  before  your  loroships.    TTie  in- 

Lwdiig  im.      fluence  for  good  or  evil  of  any  single  bishop  can  be  but  limited  in 

I»rt>nMo|^  its  extent,  and  short  in  its  duFBUon.     He  will  soon  die  and  be 

ontbem^  buried;  and  the  good  or  the  evil  which  he  may  do  may  in  a  few 

quettioa.  years  cease  to  be  lelt     But,  my  lords,  the  appointment  of  Ushops, 

the  right  of  the  crown  to  nominate  without  appeal,  and  without 

oontroT,  and  without  any  responsibility  at  all,  is  to  continue  ibr  ever. 

The  injury  therefore  to  the  chureh  of  England,  if  its  paston  are 

thus  to  be  forced  upon  it  at  the  mere*  beck  of  the  prime  minister  of 

the  day,  will  be  incalculable ;  for  a  succession  of  prelates  may  thos 

be  perpetuated,  who  may  be  a  diflgrace  to  Christendom.    God 

forbid,  my  lords,  that  that  should  ever  be  so !  but  undoubtedly  it 

may  happen ;  it  may  be  even  more  than  possible,  if  your  lordships 

discharge  this  rule.     But  I  need  not  dwell  longer  on  this  subject; 

for  your  lordships  cannot  fidi  to  see  the  terrible  results  which  may 

ensue.     I  do  therefore  roost  earnestly  and  anxiously  implore  your 

lordships,  in  the  name  of  the  chureh,  in  the  name  of  the  stale,  and 

in  the  name  of  our  common  religion,  to  look  carefully  and  anxiously 

mt  this  question,  with  that  reliffious  tone  and  deep  feeling  which  1 

am  quite  sure  that  your  lordships  possess ;  and,  in  doing  so,  I  m 

confident  that  your  lordships  will  make  this  rule  absolute^ 


Sir  Fitiroy 

Kelly'i 

argument 


Importance  of 
tbe  presGut 
case. 


Sir  Fttzroy  KeTfy  (jf\  My  lords,  I  have  to  solicit  yorarinduIfleDce 
for  a  ver^  short  time  only,  while  I  proceed  to  address  yomrl<»miip8 

Xn  this  most  important  case ;  sincerely  assuring  tlie  court,  that, 
r  the  long  and  able  discussion  which  it  has  already  undeigone, 
and  whilst  it  is  with  some  personal  diflBcul^,  and  perhaps  risk,  that 
I  can  address  your  lordships  at  all,  nothing  less  than  the  high  and 
commanding  importance  of  the  question  involved  in  this  case,  could 
induce  me  to  occupy  one  moment  of  your  lordships'  time,  even  by 
offering  a  single  sentence  further  in  this  argument 

But,  my  lords,  I  do  consider  the  importance  of  this  case  to  be 
unspeakable ;  so  far  so,  that  I  must  say,  1  am  greatly  relieved  finom 
tbe  anxiety  and  the  distress  which  I  should  otherwise  feel,  at  my  own 
inability,  at  thisjnoment,  to  do  justice  to  it,  by  the  conviction  (if  I 
may  humbly  venture  to  use  that  word),  arising  from  its  all  command- 
ing importance,  that  unless  all  of  vour  lordships  should  feel  eveiy 
point  in  it  to  be  wholly  clear  and  nee  from  any  approach  to  a  doubt, 
(which,  however,  the  present  state  of  the  aigument  seems  to  con- 
tradict), you  will  do  as  your  lordships  have  always  done,— -therein 
imitating  the  example  of  the  wisest  and  greatest  of  your  predeces- 
sors,— abstain  from  finally  determining  a  case  involving  such  consi- 
derations and  such  consequences,  upon  a  mere  motion  on  afiidavit ; 
and  that  you  will  decide  to  put  it  into  such  a  course  of  inquiiy,  as 
to  submit  the  whole  question,  if  it  should  become  necessary,  to  the 
highest  tribunal  in  the  kingdom. 

(y)  In  consequence  of  indisposition,      court,  on    the   two  days  preceding. 
Sir  Fitzroy  Kelly  was  absent  from      Vide  supm^  p.  204. 
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« 

For,  my  lords,  what  are  the  considerations  in  this  case?    If  it  has  RcgiM.©.  The 
been  truly  urged  by  my  learned  friend,  the  Attorney  General,  that    ^^^^^^f^ 

the  prerogative  of  the  crown  is  assailed,  or  if  the  extent  of  the  -- — ^ * 

exercise  of  that  prerogative  is  to  be  considered  and  defined  in  this  ^''.p**^^ 
case,  surely  your  lordships  will  not  forget  that  this  case  also  involves  u-gument 
the  highest  interests  of  ttie  church  and  people  of  this  country ;  that 
it  involves  the  character  and  the  efficiency  of  its  greatest  atid  most 
exalted  ministers;  that  it  involves  the  respect  and  reverence  in 
which  they  are  henceforward  to  be  held,  and  the  confidence  to  be 
henceforth  reposed  in  them  by  their  entire  flock,  the  people  of  this 
country ;  that  it  involves,  moreover,  not  only  the  temporal  interests 
(for  that  were  little)  of  the  clergy  of  the  diocese  of  every  bishop^  but 
the  eternal  interests  of  the  whole  Christian  community  of  this 
country.  And,  my  lords,  this  is  the  case  which  the  law  officers  of 
the  crown,  and  those  whose  able  assistance  they  have  had,  are  to 
contend  before  your  lordships  ought  to  be  finally  determined  here, 
on  a  mere  motion  upon  the  affidavit  which  is  before  the  court  I 

My  lords,  what  is  the  real  nature  of  this  question  ?     It  has  been  Tlie  prerojtt- 
said,  on  the  part  of  the  Attorney  General,  that  this  is  a  question  ^^^^ 
touching  the  prerogative  of  the  crown,  and  the  prerogative  of  the  sought  to  be 
crown  only.      My  lords,  I  say  at  once, — I  believe  that  I  said  it  in  impeached, 
addressing  your  lordships  upon  the  motion  for  this  rule, — I  say,  that 
we  seek  not  to  deny,  or  to  impeach  in  anyvrise,  the  prerogative  of  the 
crown.  We  admit  tne  prerogative:  we  admit  the  clear  and  exclusive 
and  unassailable  right  of  the  crown  to  nominate  the  clergyman  who 
shall  be  elected  and  chosen  to  any  bishoprick  in  this  kingdom.    But 
I  must  intreat  your  lordships  to  bear  in  mindi  whatever  degree  of 
consideration  you  may  think  it  right,  in  this  stage  of  the  argument,  Distinction  t>e- 
to  bestow  upon  this  case,  that  there  is  a  areat  and  ever  prevailing  !JLt^J?*  !iT^ 

j«    •       •       1  1        •   1      /    1      1        •    1^   •       1  *       •        t      nght  of  nomi- 

distinction  between  the  right  (whether  it  be  m  the  crown,  or  m  the  nation,  and  the 

subject,  in  the  people  in  general,  in  the  clergy,  or  in  the  Pope,)  to  ecclesiatical 

elect  or  nominate  a  bishop,  and  the  ecclesiastical  privile^  and  ^j^on^^"*'" 

Christian  duty  of  the  archbishop,  or  of  some  other  high  minister  of 

the  church,  to  examine,  and  (if  found  fit  and  sufficient)  to  confirm^ 

and  so  to  perfect  the  bishop  in  his  office.     The  right  of  nomination 

is  one  thing ;  and  the  process  of  confirmation  is  another^    The  one 

may  be  in  lay  hands :  it  may  be  in  the  hands  of  the  Pope^  or  of 

the  prince,  or  of  the  people.     But  the  other  must  be  an  ecclesiastical 

matter,  touching  the  rignts  and  most  solemn  du^s  of  the  church, 

and  must  be  exercised  by  an  ecclesiastical  authority. 

My  lords,  am  I  advancing  any  new  doctrine  in  this  case  ?  I  must  'The  ecclesias- 
beg  leave  to  remind  your  brdships,  that  while,  on  the  one  hand,  1  ^Jgr^J^n  ^^ 
deny  not  nor  impeach  the  power  of  the  crown  to  nominate,  at  its  has  alwayi 
pleasure,  any  one  whom  it  shall  deem  fit  and  right  to  make  a  exiatodinthe 
bishop  in  this  country,  the  right  anfd  solemn  duty  of  the  archbishop,  ^|||j[^^^ 
or  of  some  high  ecclesiastical  autiiority,  to  go  through  the  process 
of  confirmation, — to  examine,  and,  only  if  upon  examination  and 
inquiry  the  person  proposed  be  found  nt  and  sufficient,  to  approve 
and  confirm, — has  existed  in  every  Christian  community  on  the 
surface  of  the  earth,  has  existed  undenied  and  unquestioned,  and 
has  been  acted  on — with  variations,  indeed,  in  point  of  form,  in 
various  times,  and  in  various  countries,  but  acted  on — solemnly, 
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deliberately,  and  undetiied,  from  the  time  of  the  Apostles  to  this 
hour  in  which  I  am  now  addressing  your  lordships.  It  b^an,  mj 
lords,  at  a  period  which,  I  understand,  has  been  referred  to  in  the 
ai]guroent:  it  began  in  the  time  of  the  Apostle  Paul,  who  imposed 
that  duty,  under  the  dmne  authority  itself  upon  Timothy,  snd 
upon  Titus,  to  whom  his  Epistles  were  addr^seo.  It  has  continued 
without  change  or  variation,  except,  indeed,  in  mere  matters  of 
form  I  It  has  continued  to  be  exercised,  to  be  solenmlj  performed 
by  the  heads  of  the  church,  in  every  Christian  country,  onder  ail 
circumstances,  and  even  among  all  sects,  and  in  all  ages  of  religion, 
down  to  the  present  time  in  which  we  are  conmdering  this  question. 
And  it  is  this,  one  of  the  most  solemn  acts  of  the  church,  one  of  the 
roost  solemn  proceedings  or  processes  in  which  mankind  in  general 
can  be  interested,  that  by  the  law  officers  of  the  crown  is  to  be 
denounced  or  rejected  as  a  mere  trifle,  a  vision,  an  unsubstantial 
form  I  My  lords,  I  deny  that  it  has  ever  been  a  form ;  and  I  trust 
your  lordships  will  not  now,  for  the  first  time,  hold  it  to  be  a  fona. 
And  I  cannot  here,  at  this  moment,  in  considering  this  quesdoo, 
but  ask  your  lordships,  if  this  be  a  form,  if  the  citation  of  opposers, 
the  heanng  of  opposers,  and  the  inquiry,  through  testimony,  into  tbe 
fitness  of  the  inaividual  about  to  be  made  one  of  the  highest  nunis- 
ters  of  the  chureh,  be  itself  a  form,  how,  with  reference  to  the  terms 
of  this  statute,  and  to  the  whole  of  the  arguments  of  tbe  JManfff 
General  and  my  other  learned  friends,  any  other  part  of  this  cere- 
mony, except  the  mere  act  of  confirmation,  which  ne  declares  to  be 
a  mere  ministerial  act,  is  not  likewise  to  be  treated  as  a  vain, 
fiivolous,  and  insignificant  form  ?  And  if  that  be  so,  among  other 
things,  what  actually  took  place  in  the  great  precedent,  which 
amounts  to  an  authority,  as  oeing  the  first  case  after  the  re^nact- 
ment  of  this  statute,  in  the  first  year  of  the  reign  of  Elisabeth 
(Archbishop  Parker's  case),  was  altogether  a  form;  and  so  the  takiii; 
of  an  oath  upon  the  holy  Gospel  itself  is  to  be  denounced  or  treated 
with  contempt,  as  a  form  also.  Have  then  our  sovereigns  and 
legislators,  have  the  archbishops  and  the  hierareh;^  of  our  church, 
in  all  times  from  Elizabeth  to  the  present  hour,  mdulged  in  that 
which  to  call  only  a  form  were  impious  in  the  extreme?  Haw 
they  administered  oaths?  Have  they  caused  other  persons  to  take 
oaths  upon  the  holy  Gospel,  in  what  is  to  be  called  a  mere  matter 
of  form,  a  mere  and  vain  matter  of  ceremony?  My  lords,  I  cannot 
uTiderstand  the  ground  upon  which  such  an  ailment  can  be 
seriously  put  forward,  in  this  high  and  Christian  court  of  justice. 

But,  my  lords,  let  us  see  then  what  is  the  distinction  to  which 
I  am  intreatingyour  lordships'  attention,  between  the  two  important 
portions  of  the  act  which  perfects  a  clergyman  of  the  church  in  the 
office  of  bishop;  that  is,  between  the  nomination  or  the  electioo 
(by  whichever  of  those  modes,  in  the  first  instance,  the  individual 
is  to  be  determined),  and  the  ecclesiastical  process,  which  afterwards 
follows,  of  confirmation  and  consecration.  And  then  your  lord- 
ships, looking  to  what  it  was  before,  will  have  to  consider  whether 
this  act  of  Henry  8,~though,  as  I  freely  admit,  it  settles  the  qoep- 
tion  of  election  and  nomination,  beyond  all  doubt, — touches,  or  in 
any  way  afiects,  the  process  of  the  confirmation  or  the  ceremony  d 
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consecration,  except  in  so  far  as  the  interference  of  the  Pope  made  Regina  v.  The 
a  part  of  the  one  process  or  of  the  other  ceremony.     And  1  think  I   ^^^^^^ 

shall  be  able  completely  to  satisfy  your  lordships, — not  upon  autho- ^ 

rity,  for  there  is  no  authority  bearing  upon  the  question,  except  SirFitoroj 
those  numerous  authorities  to  which  you  have  already  been  referred,  ]^*]^^nt, 
all  showing  that  this  is  a  part,  and  a  material  part,  of  the  process  of 
confirmation, — but  I  think  I  shall  satisfy  your  lordships,  upon  the 
plainest  principles  of  reason,  applied  to  tne  ordinary  meaning  of  the 
English  language,  in  this  statute,  that  what  the  statute  did  (and 
I  admit,  and  I  rejoice  in  believing,  it  did  this  most  effectually), 
was  to  destroy  the  power  of  the  Pope,  and  the  influence  and  right 
of  interference  on  the  part  of  the  Pope,  in  this  country,  and  to 
confer,  inalienably,  and  for  ever,  the  absolute  and  peremptory  right 
of  election  or  nomination  (by  whatever  name  it  is  to  be  called),  of 
the  person  to  be  made  bishop,  upon  the  crown ;  that  is,  leaving  the 
Christian  or  ecclesiastical  process  of  confirmation  and  the  ceremony 
of  consecration  altogether  untouched,  except,  as  I  have  already 
observed,  by  excludmg  from  it  all  reference  to  or  interference  on 
the  part  of  the  church  of  Rome. 

My  lords,  the  mode  in  which  nomination  has  been  made,  has  Variations  in 
varied  in  many  countries,  and  through  many  generations.  There  the  mode  of 
can  be  no  doubt  that,  in  the  very  first  age  of  the  Christian  church,  "o"™****^"- 
the  immediate  admission — for  it  could  hardly  in  those  days  be 
deemed  an  appointment ;  for  there  was  neither  benefit  nor  advan- 
tage in  it,  but  only  toil  and  danger;  but  the  admission — to  the 
highest,  as  to  the  lowest,  offices  in  the  church,  was  in  the  Apostles 
themselves,  or  in  those  high  and  distinguished  members  of  the 
church,  standing  in  the  place  of  our  arcnbishops  and  bishops,  to 
whom  thej  committed  that  very  solemn  and  important  duty.  As 
the  Christian  religion  spread,  when  the  people  of  various  countries, 
and  the  princes  and  sovereigns  of  those  countries,  became  interested 
in  the  question,  then  indeed  bishops  were  elected,  sometimes  by 
the  people,  often  subject  to  the  approbation  of  the  princes,  and, 
throughout  the  whole  reign  of  the  court  of  Rome,  in  Roman 
Catholic  times,  of  the  Pope,  either  by  direct  nomination,  or  at  least 
by  confirmation ;  so  that  in  various  countries,  and  at  various  times, 
the  right  of  election  and  nomination  has  thus  varied. 

In  this  country,  I  admit,  that  the  account  given  by  my  learned  History  of  the 
fi-iends,  of  the  history  of  the  nomination  of  bishops  (ir),  is  perfectly  JS^!J"o"' 
correct ;  except,  indeed,  that,  in  the  very  earliest  times,  we  have  England. 
every  reason  to  believe  that  it  was  subject  to  the  approbation  of  the 
crown.     It  then  passed  to  the  crown  altc^ther.     And  then,  in  the 
contests  which  took  place  in  the  time  of  Henry  1,  and  of  John,  if  it 
did  not  become  actually  vested  in  the  Pope,  it  was  at  least  exercised 
by  the  Pope,  even  to  the  prejudice,  and  often  against  the  will  of  the 
crown,  as  it  was  against  the  interests  of  the  people.     By  various 
statutes,  at  last,  it  was  declared  to  be  in  the  crown ;   the  Pope  no 
longer  having  the  nomination  of  bishops,  and  interfering  only  (but 
interfering  most  effectually)  by  requiring  that  bulls  should  be  issued 
fiiom  the  court  of  Rome,  to  authorize  various  portions  of  the  pro- 

(z)  Supra^  p.  124. 
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Rcgina  V.  The  cesses  and  ceremonies  which  took  place,  and  without  which  no 
-^^J'^^P®'  bishop  could  be  perfected  in  his  office.  The  nomination,  therefore, 
_ .  ^'    in  this  country,  changing  from  the  people  to  the  crown,  sometimes 

v'^if  l^*^^^       not  actually  according  to  law,  but  being  exercised  by  the  Pope,  at 
•mment.        ^^^  returned  to  the  crown,  but  subject  to  the  interierenoe  of  tbe 
Pope.     And  then  came  the  act  of  Henry  8 ;    the  object  of  which, 
when  I  refer  to  it  (as  I  shall  do  shortly,  for  the  purpoae  of  calling 
your  lordships'  attention  to  the  three  or  four  pomts,  touchinff  this 
act,  which  have  been  raised  in  the  argument),  will  be  seen  to  be,  to 
put  an  end  most  effectually  to  all  interference  on  the  part  of  the 
Pope,  and  to  leave  to  the  crown  the  absolute,  sole,  ana  exclusive 
power,  not  indeed  of  nominating  bishops,  (for  that  is  not  the  fonn 
pointed  out  by  this  act),  but  of  causing  a  particular  individual  to  be 
elected;  providing  that  Done  but  that  person  should  or  could  be 
elected,  and  then,  that  individual  being  elected  and  being  approved 
by  the  crown,  that  he,  and  he  alone,  should  be  a  bishop. 
CoDftrmaiion         But,  my  lords,  during  all  this  time,  what  became  of  the  question  of 
•cd«Laficd     confirmation?    Without  wearying  your  lordships,  by  again  going 
act,  accompi.     through  the  authorities  which  have  been  cited  in  such  numbers  upon 
pied  bj  inquiiy  fhis  occasion,  I  venture  to  say,  that  no  one  authority  of  any  foreign 
fiuien.^  ^"^  *  iurist  or  canonist,  or  of  any  English  jurist  or  canonist,  or  of  any 
judge,  civil  or  ecclesiastical,  has  been  found,  or  can  be  found,  to 
show  that  any  bishop  was  ever  confirmed,  except  under  eccleaiasdcal 
authority  ;  the  exercise  of  authority  involving  an  inquiry  and  exami- 
nation into  the  party's  fitness,  by  all  necessary  means  for  that  purpose. 
There  is  no  autnority,  no  shadow  of  authority,  in  any  country,— fiff 
less  in  this,  — to  be  Brought  forward,  showing  either  that  the  process 
of  confirmation  ever  ought  to  have  taken  place,  or  that  by  any  estab- 
lished usage  it  ever  did  take  place,  without  such  an  examination  in  to 
the  qualifications  and  fitness  of  the  bishop  elect  lliereisnonel  But 
Ivhat  do  we  find  ?  My  lords,  we  find  that  which  is  the  foundation  of 
the  canon  law  throughout  Christian   Europe,  that  which  is  the 
foundation  of  the  common  law  oi  this  realm,  that  which  is  the 
foundation  of   the    usage   which  has    prevailed  in  this  conntiy 
unvaryingly,  at  least  for  300  years,  ever  smce  the  passing  of  this  act 
Thefoundatioii  of  parliament, — we  find  in  Holy  Scripture  itself,  we  find  in  the 
hdd**Ui's^*'*    Epistle  of  Paul  to  Titus,  that  which  laid  the  foundation  for  the 
^re.'*'      ^     custom  and  for  the  law  which  has  since  prevailed.     I  will  not  refer 
to  what  my  learned  friend,  I  understand,  has  already  adverted  to,  tbe 
Ep^.  to  Titui,     Epistle  of  Paul  to  Timothy.     But  in  the  Epistle  to  Titus,  chap.  1, 
we  find  in  the  3rd  verse,  the  Apostle  says,  that  the  word  of  God 
had  been  in  due  times  manifested  through  preaching,  which  was 
committed  unto  Saint  Paul  the  Apostle  (and  by  him  unto  Timothy)^ 
according  to  the  commandment  of  God  our  Saviour.     He  then 
proceeds  to  point  out  to  Titus  the  reason  why  he  had  left  him  in 
Crete ;  which  was,  so  to  set  things  in  order,  as  to  see  that  none  bat 
fit  persona  should  be  appointed  to  minister.     He  then  proceeds 
ajcam  to  state  the  qualifications  of  a  bishop ;  that  he  must  be  blame- 
less, and  the  other  qualifications  there  stated.     And  among  them 
(and  here  it  is  that  the  text  of  Scripture  bears  direcdy  upon  the 

Question  now  at  issue,  namely,  the  question  of  fitness  in  point  of 
octrine)  he  enumerates^  **  Holding  fast  the  foithful  word,  as  ne  hath 
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been  taught,  that  he  may  be  able  by  sound  doctrine  both  to  exhort  Recnna  v.  The 
and  to  convince   the  gainsayers."      Here   we   have   the   Apostle    Archbishop  of 
enjoining  Titus  to  take  care  that  those  who  are  appointed  bishops      •n*g'^"^y 
should  be  of  sound  doctrine,  that  they  might  refute  and  answer  Sir  Fiizroy 
gainsayerSy  that  their  leaching  might  be  pure,  efficient,  and  holy,  to  Kelly's 
the  people  of  the  church  of  God.     And  this  has  been  unvaryingly  "S^"'*"*^ 
acted  on,  now  for  1800  years,  in  every  Christian  country,     And  yet 
it  is  now  to  be  said,  that  this  is  to  be  regarded  as  a  vain  and  useless 
form  which  ought  to  be  despised  I 

My  lords,  what  follovi^?  That  in  all  those  countries,  where  the 
Christian  religion  had  spread,  it  had  become  necessary  to  lay  down 
some  rules  of  church  government ;  but  which,  however,  were  to  be 
always  founded  upon  the  doctrine  of  Scripture,  and  the  examples  to 
be  found  in  Scripture,  where  such  coula  be  found.  Accordingly, 
in  the  council  of  Carthage,  the  Nicene  council,  and  other  early  The  practice 
councils  of  the  church,  where  some  of  the  purest  canons  that  ever  ^J^J'^^ancii, 
were  enacted  passed  and  became  the  ecclesiastical  law  of  the 
Christian  world,  we  find  that,  substantially,  the  same  process  which 
I  am  speakii^  of  was  specially  enjoined  and  ordained;  and  that,  in 
all  those  councils,  provision  is  made,  first,  for  an  examination  and 
inquiry  by  the  archbishop  or  bishop,  or  some  high  minister  of  the 
churcn,  into  the  fitness  ot  the  person,  and  also,  in  many  of  them,  for 
the  citation  of  opposers. 

Then  we  come  to  the  canonists.     And  my  learned  fi-iends  here  The  pnictioe 
allege, — but  it  is  a  mere  assertion,  without  a  shadow  of  proof  to  »ffi™f<*  *>y  ^^ 
support  it, — that  whatever  may  be  found  in  the  foreign  jurists,  the  f^^  ^nd 
practice  does  not  appear  ever  to  have  been  adopted  as  law  or  usage  English. 
m  this  country^     My  lords,  we  find,  upon  this  point,  that  all  the 
great  jurists  of  Europe,  Lancelattus^  Ferraris,  and  Van  Espen,  (who 
has  been  cited  by  my  learned  fiiend,  the  Solicitor  General),  all  agree, 
though  not  in  the  same  words,  nor  precisely  in  the  same  forms,  in 

E minting  out  this  sort  of  process  in  the  confirmation  of  bishops, 
ut  does  it  stop  there  ?  Do  not  we  find,  wherever  the  subject  is 
refened  to,  wherever  the  confirmation  of  any  bishop  is  referred  to, 
and,  more  specifically,  where  the  confirmation  of  bishops  of  the 
church  of  England  is  referred  to,  that  the  same  doctrine  is  set  forth? 
We  find  those  very  foreign  jurists  cited,  as  showing  that  the  law  is 
the  same,  in  Ayliffe,  in  LyTtdtoood^  in  Gibson^  and  in  Bum* 

I  agree  that  variations  will  be  found.   There  was  a  time,  when  the  Though  the 
name  of  archbishop  did  not  exist,  and  when,  consequently,  no  arch-  *°"?  ▼iried, 
bishop  could  be  found.     But  when  Christianity  spread  and  became  ^^  joways  an 
established  in  many  parts  of  Europe,  and  when  the  difierent  minis^  ecclesiastical 
ters  of  the  chiu*ch  acquired  the  names  which  they  now  bear,  we  ^^' 
find  that  confirmation  took  place,  being  performed  sometimes  by  an 
archbishop,  sometimes  by  six  bishops,  sometimes  by  three  bishops; 
often  indeed  (and  hence  occurs  the  only  source  of  confusion,  and 
even  of  doubt,  which  can  be  introduced  into  this  case)  by  the  Pope 
himself;  but  always,  in  every  country,  at  all  times,  purely  and 
exclusively  by  ecclesiastical   authority;    never  by  lay   authority; 
never  with  lay  interference ;  always  by  some  high  minister  of  the 
church,  whether  it  were  the  Pope  himself,  or  the  archbishop,  or  any 
number  of  bishops.    Always  by  some  high  dignitaries  of  the  chim;h 
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was  the  confirmation  proceeded  with;  and  always— thou^,  as  1 
have  said  before,  Tarying  sometimes  in  form — always  substautially 
in  the  way  pointed  ont  by  those  various  foreign  jurists;  and  alwa^rs 
declared  to  be  part  of  the  law,  or,  at  least,  the  custom  of  tms 
country,  by  the  English  jurists  who  have  written  upon  the  same 
subject 

And,  my  lords,  this  continued  till  the  time  of  Henry  8.  In  Ger- 
many, where  the  bishops  possessed  sreat  temporal  authority,  whone 
bishops  were  princ^  and  in  En^and,  where  the  bishops  were 
merely  high  dignitaries  and  ministers  of  the  church,  in  whooisoever 
the  nomination  or  election  might  be,  confirmation  was  always  an 
ecclesiastical  act*  In  Germany,  as  your  lordships  well  know,  the 
election  of  bishops  was  nominally,  though  not  really,  in  the  people, 
and  it  afterwards  devolved  substantially  on  the  Emperors  <x  uer- 
many ;  but  even  there,  whatever  may  have  been  the  mode  of  electioo, 
or  the  persons  in  whom  the  right  of  election  was  vested,  confirma- 
tion was  a  separate  and  distinct  process,  and  was  always  a  matter  of 
ecclesiastical  jurisdiction.  It  was  so,  I  say,  at  that  time,  in  England 
also.  It  was  so  everywhere :  confirmation  was  universal ;  with  one 
single  exception;  and  the  reason  for  that  exception  accounts  for 
what  my  learned  friend,  the  SoUcUor  General^  adverted  to,  when 
he  callea  your  lordships*  attention  to  a  passage  in  the  very  book  we 
have  cited,  namely  Lancelottus ;  who,  in  one  part  of  his  gloss,  says, 
At  this  day  such  is  not  the  case  with  bishops  (a).  Does  not  that 
very  exception  prove,  when  it  comes  to  be  considered,  that  con- 
firniation  was  always  a  necessary  and  indispensable  process,  and  that 
it  was  always  an  ecclesiastical  process,  that  is  a  process  performed 
by  some  high  minister  of  the  church,  having  the  power,  and  sup- 
posed to  possess  the  means,  of  inquiring  into  the  fitness,  in  point  of 
doctrine  and  piety,  of  the  person  to  be  confirmed?  My  loros,  what 
was  that  exception?  Lancelottus^  who  wrote  in  those  early  times, 
was  himself  a  Perugian :  he  was  bom  within  the  Roman  states,  and 
he  wrote  within  the  Roman  states,  and  for  the  people  of  that 
country ;  and  when  he  says.  In  our  day  this  ceremony  or  process 
of  confirmation  does  not  takeplace,  what  is  his  meaning?  Through- 
out the  Roman  states,  the  Pope,  and  the  Pope  alone,  confirmed. 
The  Pope  nam.ed;  the  Pope  admitted;  the  Pope  inquired,  or  satis- 
fied himself  without  inquiry,  as  to  the  fitness  ot  the  party ;  and  the 
Pope  confirmed.  This  very  exception,  therefore,  shows  that  con- 
firmation by  the  ordinary  ecclesiastical  authorities  of  the  country 
was  unnecessary,  because  the  head  of  those  authorities,  the  highest 
ecclesiastical  authority  in  the  church,  in  those  days,  (or  indeed,  in 
these  days,  in  Roman  Catholic  countries),  namely,  the  Pope  him- 
self, confirmed,  with  reference  to  the  people  of  whom  Lancdottut 
was  speaking,  namely,  the  people  of  the  Roman  states,  the  Pope's 
own  temporal  as  well  as  ecclesiastical  subjects. 

And  when  my  learned  friend  refers,  I  think,  to  some  case  in 
Croke  James  (i),  where  it  seems  to  have  been  said,  (it  is  no  deci- 
sion, but  a  mere  dictum),  that,  at  the  common  law,  the  king  of  this 

(a)  **  Hodie  hsec  confirmatio  non  est  (b)  O'Brian  r.  KnivAD,  Cro.  Jac. 

necessnria."     iSuy^ro,  p.  183.  ^52;  supra,  p.  131. 
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country  possessed  the  power  of  nominating  bishops  by  letters  patent,  Begina  r.  The 

does  that  case  show,  or  does  any  authority  show,  that  the  king  has  ^^^^rbmr. 

ever  made  and  perfected  a  bishop  in  his  office,  without  the  cere- '- 

mony  of  confirmation,  except  by  statute,  where  an  act  of  parliament  ^^^^^y 

steps  in  ?   It  may  be  so  in  Ireland ;  but  that  case  was  cited  to  show  ^^^ent. 

that  there  had  been  introduced  into  the  canon  law  of  England  some         

exceptions  to  what  was  the  canon  law  throughout  Europe.     Does  it  '^"^®^^  ^ 

show  any  exception  ?    It  touches  only  the  right  of  nomination  or  q?j|. 


man  v. 


of  election,  which  I  admit  by  this  statute  to  be  completely  and  per-  Knivu. 
fbctly  in  the  crown ;  but  it  says  not  one  word  on  the  subject  of 
connrmation.  My  lords,  I  want  to  see  an  authority,  in  the  law  of 
England,  or  in  the  law  of  any  Christian  country  in  the  world,  for  a 
power  in  the  sovereign  (always  excepting  the  Pope,  who  was  the 
nead  of  the  church  ecclesiastical,  as  well  as  of  the  state  temporal)  to 
perfect  the  tide  of  a  bishop,  without  the  intervention  of  the  church 
through  the  process  of  confirmation.     There  is  absolutely  none. 

But  dgain,  when  my  learned  friends  say,  that  this  is  foreign  law  The  canon  law 
only,  and  that  it  was  never  made  part  of  the  law  of  this  country,  J|^?^'^nfiJI. 
how  is  it  that  we  no  where  find  it  asserted,  by  any  judicial  authority,  mation,  the 
or  by  any  text  writer,  when  alluding  to  this  subject,  that  although  same  as  that  of 
the  process  of  confirmation  means  confirmation  in  a  certain  manner  other  countnes. 
and  with  certain  forms  in  foreign  countries,  such  is  not  the  meaning 
of  it  in  this  country?    My  lords,  on  the  contrary,  wherever  the 
subject  is  mentioned,  we  find  that  the  law,  as  respects  the  whole 

!>rocess  of  confirmation,  is  treated  as  exactly  the  same  everywhere ; 
or  not  only  is  that  the  case  in  the  text  writers  to  which  I  have 
adverted, — and  more  particularly  in  the  very  learned  writer,  Gibson^  Gibion. 
in  his  Codexy  to  which  your  lordships'  attention  has  so  often  been 
called, — but  we  find  that,  wherever  any  judges,  sitting  here,  as  your 
lordships  sit  here,  have  had  incidentally  to  deal  with  the  subject  at 
all,  they  treat  this  process  of  confirmation  as  part  of  the  law  and 
usage  of  England,  exactly  in  the  same  way  as  it  is  the  law  and 
usage  of  other  countries  of  Europe.  It  was  for  that  purpose,  and 
that  only, — ^not  as  a  direct  authority,  but  to  show  your  lordships 
that  the  universal  impression  among  judges,  among  the  most  learned 
in  the  realm  in  the  common  law,  as  well  as  among  churchmen,  was 
that  the  law  and  usage  were  the  same  here, — ^it  was  for  that  purpose 
that  I  cited  (c)  the  case  of  Evans  y.  AscuUhe^  firom  Palmer  ana  Sir  Evans  v. 
WUUam  Jane$y  and  other  books,  in  which  it  is  reported.  I  cited  it  Ascuithe. 
to  show  you,  that  when  they  were  dealing  with  tne  question  of  the 
right  of  a  bishop  to  his  temporalities,  and  consequently  were  under 
the  necessity  of  considering  the  various  stages  of  the  process  by 
which  a  bisfiop  can  be  perfected  in  his  ofiice,  where  it  was  essen- 
tially necessary  that  their  attention  should  be  minutely  directed  to 
those  points,  for  the  decision  of  the  question  before  them,  they  have 
referred  to  the  whole  process  after  the  election ;  they  have  referred 
to  the  confirmation  of  a  bishop,  as  being  precisely  that  which  we  say 
it  always  has  been,  still  is,  and  ought  to  be,  by  the  canon  and  the 
common  law  of  this  country,  as' well  as  by  the  law  of  other  states. 

Your  lordships,  in  addition  to  this,  in  addition  to  what  is  to  be  The  usage  has 

likewise  con- 
(c)  SuprOf  p.  107. 
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BmIu  r.  The  found  in  the  text  writen,  and  in  the  language  of  the  common  law 
Cttterburr^  judges  of  thb  countiy,  will  not  fomet,  that,  whether  it  be  matter  of 

- .— . ^^i™  or  otherwise,  such  has  been  Uie  actual  usage  in  this  country, 

K^lhr?"^^  from  the  first  year  of  the  reign  of  Elizabeth,  down  to  the  other  day, 
■rgameiit  when  the  coofinnation,  or  the  proceeding  towards  coafirmatioii, 
now  in  question,  took  place  in  Bow  Church. 


ch^edTfrwD  ^7  \or6B,  I  turn  now  to  the  statute ;  because  it  manifestly  anpears 
the  first  rev  of  ^^  ^^«  ^^  what,  upon  historical  authority,  and  upon  the  aouiwity 
Eiiubeth  to  of  all  foreign  jurists,  and  upon  the  authority  of  alt  English  jurists, 
Uie  present       ^e  have  Submitted  as  the  process  of  confirmation,  is,  and  ought  still 

The  Stat.  25     ^^  ^  ^^  '^^'     '^^^  ^  ^^^  come  to  the  consideration  of  the  great 
Heo.  8;  c  20,    question  that  ought  to  be  determined,  as  touching  this  prooeedin^Ci 
has  made  no      namely,  whether  this  act  of  parliament  alters  the  process  of  confirm- 
thl^eoc?«i!L    ^^^^*  whether  it  dispenses  with  or  nullifies  any  thing  which,  by  the 
tical  rittT'*^    canon  law  of  England,  as  well  as  of  the  rest  of  Europe,  had  thereto- 
fore formed  part  of  the  process  of  confirmation;  or  whether  it  b  not 
entirely  connned  to  the  exchision  and  destruction  of  the  power  aod 
interference  of  the  Pope,  and   the  conferring  of  the  nomination 
of  bishops,   by  means  of  a  compulsory  election,  ezdusirely  aod 
unassailably,  upon  the  crown.     I  wink  I  shall  show  your  lordships, 
by  a  very  briet  reference  indeed  to  the  leading  provisions  of  this  act 
of  parliament, — stringent  and  peremptory  as  I  admit  it  to  be  (and  I 
repeat  my  own  satisfieustion  that  it  is  so)  as  to  the  total  exclusion  of  all 
interference  of  the  Pope,  and  as  to  the  conferring  on  the  crown  of 
the  absolute  right  of  commanding  the  election  or  nominaring  the 
bishop  ~  that  it  leaves  the  process,  the  power,  and  the  duty  of 
confirmation,  according  to  the  doctrine  of  the  Christian  church,  in 
the  archbishops  of  this  realm,  exactly  as  it  existed  before,  and  exactly 
as  it  will  be  found  that  it  has  been  exercised  ever  since. 
Title  of  the  Now,  first,  my  lords,  some  criticism  was  offered  upon  my  referring 

*^'^  to  the  title  of  this  statute.     I  really  do  not,  in  the  slightest  degree, 

rely  upon  the  title.  The  title,  as  I  find  it  printed,  is,  *'  An  act  for 
the  non-payment  of  first-firuits  to  the  Bishop  of  Rome''(d).  I 
referred  to  it,  only  for  the  purpose  of  showing  that  fix>m  this,  perhaps 
the  almost  immaterial  commencement  or  heading  of  the  act  of 
parliament,  to  the  last  line  or  letter  of  it,  it  is  all  directed  against  the 
interference  of  the  Pope  of  Rome. 
The  real  ob-  But  I  will  refer  at  once  to  that  section  which  has  been  most 

jcct  o  the  act.  p^ggggj  jjj  ^jj^  aigument,  as  tending  to  show  that  the  object  of  this 
(  act  of  parliament  was  not  only  to  confer  upon  the  crown  the  right  of 
compelling  the  election  of  a  particular  bishop,  not  only  to  exclude 
the  Pope  fix>m  all  interference  either  in  the  election  or  in  any  thing 
that  followed  the  election  of  a  bishop,  but  also  to  point  out,  to  limit, 
and  to  define  the  processes  and  ceremonies  which  were  to  take  place 
after  election,  and  after  the  approbation  of  the  crown  had  been 
signified  of  the  election  of  the  bishop,  in  order  to  perfect  him  in  his 
office.  It  has  been  argued  that,  inasmuch  as  the  act  points  out 
nothing  of  an  opposite  kind,  but,  on  the  contrary,  strictly  enjoins 
confirmation,  under  the  penalties  of  npramttmre^  therefore  all  that 
could   by  possibility  interfere  with  such  confirmation    must  be 

(d)  Vide  supra,  pp.  52,  103,  194. 
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treated  as  a  matter  of  form,  and  rejected  as  unnecessaiT}  and  as  Begin  v.  Tlw 
rendered  of  no  avail.     That  is  the  argument     Now,  I  think  I  shall   q^^^^"^ 

show  your  lordships  that,  by  the  direct  terms  of  this  statute,  in  the  '— 

very  provision  most  pressed  upon  the  court  by  the  Attorney  General^  8>r  Piuroy 
it  is  enacted,  (and  therefore  it  is  made  the  law,  if  it  were  not  the  law  g^uLent. 
before),  that  the  whole  process  of  confirmation  and  consecration  is  to 
remain  in  all  things  as  it  was  before,  saving  interference  by  or  reference 
to  the  Pope.     For  what  is  this  3rd  section  ?  *^  Forasmuch  as  in  the  S^ct.  d. 
said  act  it  is  not  plainly  and  certainly  expressed,  in  what  manner 
and  fashion  archbishops  and  bishops  shall  be  elected,  presented, 
invested,  and  consecrated  within  this  realm,  and  in  all  other  the 

kinff's  dominions,  be  it  now  therefore  enacted that  the  said  act 

ana  every  thing  therein  contained  shall  be  and  stand  in  strength, 
virtue,  and  eflect,  except  only,  that  no  person  or  persons  hereafter 
shall  be  presented,  nominated,  or  commended  to  tne  said  Bishop  of 
Rome,  otherwise  called  the  Pope,  or  to  the  see  of  Rome,  to  or  for  the 
dignity  or  office  of  any  archbisnop  or  bishop  within  this  realm,  or  in 
any  other  the  king's  dominions,  nor  shall  send  nor  procure  there  for 
any  manner  of  bulls,  breeves,  palls,"-*- and  so  on.  That  is,  this  veir 
section  enacts  that  the  said  act  shall  remain  in  full  force,  in  all 
respects^  except  that  there  shall  be  no  reference  to  the  Pope,  norany 
payment  of  money  or  otherwise  for  bulls  or  any  thing  of  that  kind, — 
in  short,  that  the  court  of  Rome  shall  in  no  wise  interfere  in  those 
proceedings.  But,  with  that  exception,  (which  I  am  content  shaU 
be  enforced  to  the  fullest  extent),  the  said  act  of  23  Henry  8,  is  to  Sut  23  Hen. 
remain  in  full  force.  Now  I  b^  your  lordships'  attention  to  what  ®'  ^'  ^' 
is  a  little  higher  op  in  the  pa^e.  In  the  1st  section,  23  Henry  8  is 
recited,  which  says:  '*And  if  any  person,  being  named  and  pre- 
sented, as  is  aforesaid,  to  any  archbishoprick  of  this  realm,  making 
convenient  suit,  as  is  aforesaid,  should  happen  to  be  letted,  delayed, 
deferred,  or  otherwise  disturbed  from  the  said  archbishoprick, 
for  lack  of  palls,  bulls,  or  other  things  to  him  requisite  to  be 
obtained  at  the  see  of  Rome,  that  then  every  such  person,  so  named 
and  presented  to  be  archbishop,  might  and  should  be  consecrated  and 
invested,  after  presentation  made,  as  is  aforesaid,  by  any  other  two 
bishops  within  this  realm  whom  the  king's  highness,  or  any  his 
heirs,  or  successors,  kings  of  England,  would  appoint  and  assign  for 
the  same,  according  and  after  like  manner  as  divers  archbishops  and 
bishops  have  been  heretofore,  in  ancient  time,  by  sundry  the  king's 
most  noble  progenitors,  made,  consecrated,  and  invested  within  this 
realm."  Now  what  is  the  meaning  of  all  this?  Evidently,  that 
those  forms  and  processes,  those  ceremonies,  rites,  and  proceedings, 
were  to  take  place  as  heretofore  within  this  realm ;  excepting  always, 
— the  exception  being  introduced  into  the  3rd  section,— -excepting 
always,  with  reference  to  any  application  to  the  Pope  on  the  one 
side,  or  any  interference  of  the  irope  on  the  other.  Now  what  is 
there  here  to  alter  anything,  as  to  consecration  or  confirmation,  or 
any  other  rite  or  ceremony  or  process  in  the  church  ?  Absolutely 
nothing,  so  far  as  this  country  is  concerned.  The  act  directs  that, 
in  all  these  things,  you  are  to  do  as  has  heretofore  been  done  by  law 
and  usage  within  this  realm,  except  that  you  are  to  pay  nothing  to 
the  Pope,  that  you  are  to  make  no  application  to  the  I'ope,  that  you 
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B«giiM  «.  The  are  to  receive  no  balb  from  the  Pope,  bot  that  70a  afe  to  reject  and 
^^^^2^^^  exclude  all  interference  on  the  part  of  the  court  of  Boiiie. 

^^^'        But  it  is  said  (and  herein  consists  the  whole  qoestioo  at  issue), 

8nr  Fteroy  that  the  Statute  allows  the  archbishop  no  altematiTe.  Whilst  we 
^L*^^  contend  on  the  one  hand,  that  this  statute,  when  it  requires  the 
"^""^"^^         archbishop^  after  the  party  shall  have  been  elected  b;  the  dean  and 

chapter,  and  approved  bj  the  crown,  and  those  proceedings  duly 
notified  to  him,  to  proceed  to  confirm  and  consecrate  the  party, 
means  that  he  is  to  confirm  and  consecrate  according  to  the  usages 
and  the  doctrines  of  the  Christian  church,  and  of  the  canon  snd 
common  law  of  this  realm, — ^namely,  bj  means  of  and  after  doe 
examination  into  the  fitness  of  the  person  to  be  confirmed,  andonlj 
upon  approval; — whilst  we  contend,  I  say,  that  the  statute,  in 
requiring  confirmation  and  oonsecraticm,  means  confirmation  and 
consecration  according  to  the  usaces  and  doctrines  of  the  Christian 
church,  and  not  otherwise,  my  learned  opponents,  on  the  other 
hand,  say,  that  it  renders  all  usages,  all  doctrines,  all  processes, 
and  all  ceremonies,  mere  matters  of  useless  and  impertinent 
form,  and  that  it  converts  confirmation  and  consecration  into  mere 
ministerial  acts,  which  the  archbishop  must  perform,  nnder  peril 
of  a  prtBtRunxre.  And,  for  that  purpose,  these  words,  in  the 
last  section  of  the  act,  are  relied  on,  pointing  out  what  is  to  be 
done:  '*0r  else,  if  any  archbishop  or  bishop  within  any  the 
king's  dominions,  after  any  such  election,  nomination,  or  presenutioo 
shall  be  signified  unto  them  by  the  king's  letters  patents,  shall  refine, 
and  do  not  confirm,  invest,  and  consecrate,  with  all  doe  circumstances 

The  Mine  pe-    as  IS  aforesaid,  every  such  person," he  diall  incur  pnenumire.  Now 

ndtyappli.       y^^  lordships  will  observe  that  here  is  one  and  the  same  provision 

cable  to  renual   7.^  ^••^l  -.  i^  j-u  «:»;«« 

to  confinn  end  {^^^  ^o  provisions  m  the  same  terms,  but  one  and  the  same  provision, 
refusal  to  ooo-  and  one  only),  in  respect  both,  of  confirmation  and  consecrstioa 
fecrate.  Because  the  archbishop  is  to  incur  a/ircemtrimv,  if  he  refiise,  and  do 

not  ^confirm,  invest,  and  consecrate,''  within  twenty  days^  the 
argument  is,  that  therefore  both  confirmation  and  consecration  must 
be  performed  within  the  twenty  days)  that,  whatever  may  take 
place  in  the  very  process  of  the  ceremony,  either  of  confirmaUon,  or 
of  consecration,  tne  confirmation  and  consecration  must  take  place 
within  twenty  days  as  a  ministerial  act,  and  must  be  done  as  a 
ministerial  act,  or  the  archbishop  incurs  Kpramunire. 

Now,  my  lords,  I  will  come  in  a  very  few  moments  to  what  the 

actual  process  is,  in  respect  to  confirmation,  and  what  it  has  been 

now  for  nearly  300  years,  without  the  slightest  deviation  or  varia- 

If  confinnation  tJon.     But  if  the  argument  is  good  for  anything  with  regard  to 

M  Is'conscciik!!'  confinnation,  it  is  equally  good  and  equally  unassalQable  with  regard 

tion.  to  consecration.     The  archbishop, — however  unfit  he  may  find  the 

bishop  elect,  in  point  of  doctrine  (and  here  we  are  upon  doctrine 

alone), — must,  says  the  Attorney  Generalj  nevertheless  consecrate 

him :  it  is  a  ministerial  act,  and  he  incurs  a  prmmumre  if  he  fiiils  (/> 

consecrate  within  twenty  days.     My  lords,  if  that  were  so,  if  this 

act  of  parliament  were  imperative  to  msJce  consecration  a  mere 

ministerial  act,  and  to  forbid,  under  the  penalty  of  a  pramumre, 

anything  and  everything  but  what  is  there  enjoined, — if  that  wei« 

so,  the  first  observation  that  ariaes  to  the  mind  upon  it,  is,  that  the 

Form  of  conse-  form  of  consecration,  which  is  to  be  found  in  the  Book  of  Coromon 
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Prayer  (which  did  not  exist  in  the  time  of  Henry  8,  but  which  has  Begim  v.  Tbt 
been  composed  and  adopted  since),  is  a  direct  contravention  of  this   '^^^JlISJ^^ 

act  of  parliament;  because  if  this  act  of  parliament  means,  You,    ^V. 

the  archbishoDy  when  I  have  sent  to  you  my  letters  patent  notifying  Sir  Fitxroy 
the  election  of  a  certain  individual  by  the  dean  and  chapter  of  A.  B.,  j^^^^t. 
are  directed, — no  matter  what  you  may  find,  in  the  course  of  the 


proceeding,  no  matter  what  may  appear  to  you  as  to  his  doctrine  SjS|*^f"coi!i- 
and  character, — are  directed,  are  bound  to  confirm  and  to  conse-  mon  Pnyer. 
crate  him;  and  you  must  reject  all  forms  and  ceremonies  which 
would  interfere  with  the  absolute  and  prompt  performance  of  that 
ministerial  act; — then,  my  lords,  I  say,  this  very  form  of  consecra* 
tion, — solemn  and  important  as  it  is,  and  introduced  into  the  Book 
of  Common  Prayer,  now  universally  adopted  throughout  the  whole 
of  t)^e  British  dominions, — is  not  merely  a  mockery  (which  is  bad 
enouffh),  but  is  a  direct  violation  of  the  act  of  parliament.  For  I 
say,  that  it  is  impossible  to  read  this  act  of  parliament  as  an  absolute 
command  to  the  archbishop  unconditionally  to  consecrate,  and  not 
to  see  that  this  whole  ceremony  of  consecration  is  a  direct  invasion 
and  violation  of  the  act. 

What  do  we  find  ?    I  will  go  no  further  than  to  refer  your  lord- 
ships to  a  few  questions  which,  in  this  form  or  ceremony  of  conse- 
cration, are  put  by  the  archbishop  to  the  bishop  elect     And  I  will 
refer  you,  in  particular,  to  that  one  which  more  immediately  bears 
upon  this  question ;  because  it  relates  to  the  fitness  of  the  party  in 
point  of  doctrine.     The  archbishop  says,  **  Are  you  persuaded  that 
the  holy  Scriptures  contain  sufficiendy  all  doctrine  required  of 
necessity  for  eternal  salvation  through  faith  in  Jesus  Christ?    And 
are  you  determined,  out  of  the  same  holy  Scriptures,  to  instruct  the 
people  committed  to  your  charge ;  and  to  teach  or  maintain  nothing, 
as  required  of  necessity  to  eternal  salvation,  but  that  which  you  shall 
be  persuaded  may  be  concluded  and  proved  by  the  same?"    The 
answer,  to  be  given  by  the  bishop  elect,  is,  ^*  I  am  so  persuaded, 
and  determine<C  by  God's  grace."  Now,  we  are  upon  the  verjr  point 
of  doctrine  and  of  teaching,  with  reference  to  one  who— be  it  ever 
so  unfounded  (as  I  trust  hereafter  it  will  prove  to  be)—  lies  under 
a  deep  and  wide-spread  suspicion  of  some  unsoundness  of  doctrine 
and  of  teaching.     We  are  here  upon  the  very  question,  whether 
we  are  to  regard  as  a  mere  form  that  which  is  the  only  part  of 
the  whole  process,  fix>m  his  first  recommendation  to  the  crown  by 
the  minister,  to  the  time  of  his  being  finally  consecrated  and  per- 
fected in  all  respects  as  a  bishop  of  our  church,  in  which  that  matter 
can  he  inquired  into,  or  in  any  way  ascertained,  for  the  benefit  of 
the  church  and  the  people,  namely,  whether  he  be  of  sound  doctrine 
and  teaching.    We  are  upon  the  question,  whether  it  Is  a  mere  form  Soundness  of 
or  not;  and  I  turn  to  this  part  of  the  ceremony  of  consecration,  as  ^JJlne  «^ 
now  required,  and  adopted,  and  unvaryingly  acted  upon  by  our  pre^slvre- 
church.     I  find  there,  tnat  soundness  of  doctrine  and  teaching  is  an  quired  in  a 
important  and  essential  part  of  the  character  and  qualification  and  p^^of^Q^n! 
fitness  of  a  bishop.     I  find,  that  the  (question  I  have  read  is  put;  Becration. 
and  I  say  again,  tne  Attorney  General  is  driven  to  contend,  and,  in 
order  to  prevail  in  this  case,  he  must  first  satisfy  your  lordships,  that 
this  question  also  (because,  if  it  be  more  than  a  mere  form,  an 
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umtriActory  answer  to  it  would  be  a  oomplete  and  afaaolute  impe- 
diment to  conseciBtion)^ — ^that  this  Question  ako  is  only  a  fiinn, 
which  may  be  struck  out  of  the  Bow  of  Common  Prayer,  and  be 
dismissed  and  rejected  altogether.  He  must  do  so ;  and  why  ?  If 
he  says  that  the  archbishop  is  bound  to  perfiHm  the  ceremoDj  of 
confirmation,  as  a  ministerial  act,  whatever  the  bishop  elect  may  be, 
whether  he  be  a  Soman  Catholic,  or  an  infidel,  or  any  thing  else; 
then  he  must  also  maintain  that  the  archbishop  is  equally  bound  tu 
consecrate  him.  But  if  the  archbishop^  in  such  a  case,  be  not  boimd 
to  consecrate,  he  cannot  be  bound  to  confirm,  under  this  act  of 
parliament;  the  provision  being  the  same  as  to  both.  Uoles, 
therefore,  my  learned  friend  has  made  out  that  the  aidibishopis 
bound  both  to  consecrate  and  to  confirm,  whatever  may  appear,  be 
fails  in  his  opposition  to  our  case  altogether.  And  if  he  do  make  it 
out,  what  is  the  consequence?  Here  is  the  whole  ceremonj  of 
consecration,  as  pointed  out  in  the  Common  Prayer,  and  as  acted 
upon  in  every  case,  without  exception,  of  the  conaecratioo  of  a 
bishop,  in  this  kingdom,  and  throuffhout  the  queen's  dominions: 
we  find  here  that  the  above  question  is  put  to  him;  and  now  let  me 
for  one  moment  suppose  that  he  were  to  answer  that  question,— 
^  Are  you  persuadea  that  the  holy  Scriptures  contain  suffidentlj 
all  doctrine,  and  so  forth  ? — **  I  am  not  so  persuaded :  I  cannot  aj 
with  truth  that  I  am  ;"  what  is  the  archbishop  to  do  ?  I  ask  tbti 
question ;  and  it  is  one  which  must  be  answered.  It  roust  be 
answered,  in  order  that  this  case  may  be  determined,  upon  the  onlj 
principle  upon  which  it  can  be  determined,  namely,  tne  right  and 
true  construction  of  this  act  of  parliament.  Here  is*one  and  the 
same  provision,  in  the  7th  section,  relating  to  confirmation  and 
consecration, — the  provision  relied  on  by  the  Attorney  Generdf" 
inflicting  the  penalties  of  jonBtnunire  if  the  archbishop  does  not 
confirm  and  consecrate  within  twen^  days.  My  learned  iiiends 
contend  it  means,  that  he  must  confirm,  that  he  must  consecrate, 
though  on  confirmation  he  may  find  the  bishop  is  an  infidel,  though 
on  consecration  he  may  find  that  the  bishop,  as  an  honest  man, 
cannot  and  dare  not  answer,  in  the  afiirmative,  the  questions  upon 
doctrine  which  are  put  to  him.  My  learned  friend  says,  that  still 
the  archbishop  must  confirm,  still  he  must  consecrate.  1  defy  those, 
who  appear  against  me  upon  this  occasion,  to  escape  firom  that  con- 
sequence. If  the  language  of  the  act  of  parliament,  in  enjoining 
consecration  by  the  archbishop,  were  difierent,  even  in  form,  inxii 
that  which  enjoins  confirmation,  it  might  be  said,  as  my  learned 
friends  have  said,  that  the  meaning  had  reference  rather  to  the  well 
known  form,  than  to  the  substantial  nature  of  the  ceremony  of  con- 
secration, and  to  the  quesiions  which  were  thereon  to  be  put  to  the 
bishop  elect,  and  that  therefore  there  was  a  distinction  which  ren- 
dered a  different  principle  applicable  to  the  case  of  conffamation. 
But  the  provision  is  one  and  the  same. 

There  is  the  whole  of  the  statute ;  and  those  are  all  the  provisions 
upon  which  the  Attorney  Getieral  relies.  The  statute  says  substan- 
tially, that  the  richt  of  nomination  is  conferred  ezclusiveiy  upon  the 
crown,  because  the  crown  names  to  the  dean  and  chapter,  and  the 
dean  and  chapter  must  elect  the  individual  named,  and  no  other. 
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So  far,  I  admit,  my  learned  friend  is  right.     And  upon  the  notifi-  Reginao.  The 
cation  of  that  election  by  the  dean  and  chapter,  and  tne  approbation    ^^^^?J-°^ 

of  the  crown  to  that  election,  and  the  signification  of  it  to  the  arch- _Zl 

bishop,— then,  says  the  Attorney  General^  the  archbishop,  accordbg  ®'  ^'*«~y 
to  the  statute,  must  and  shall  within  twenty  days  confirm  and  con-  ™,J,gnt. 

secrate  the  bishop  so  named.     My  lords,  if  confirmation  be  a  mere 

ministerial  act;  if  confirmation  is  not  to  proceed  according  to  the  the  crown  by 
doctrine,  according  to  the  usages  of  the  church  of  Christ,  here  in  ^^  »*»*«»•. 
this  country,  and  elsewhere;  and  if  the  archbishop  is  to  be  a  mere  ]^J^^,,f 
automaton  in  the  discharge  of  his  sacred  duties ;  if  he  is  to  confirm  oonfirmBtkm 
and  consecrate,  without  inquiry,  any  one,  be  he  who    he   may,  bettowed  with- 
whom  under  misrepresentation  or  bad  advice  the  crown  may  have  JJJJ[JJ**^  ^ 
recommended  for  that  purpose  t  or  if  the  archbishop  must  do  so, 
though,  upon  inquiry,  he  may  find  the  person  to  be  unfit  upon  the 
very  grounds  upon  which,  in  the  time  of  the  Apostles,  great  and 
high  ministers  of  the  church  have  gone  through  thb  process  and 
duty  of  consecration ;  if  such  be  the  case,  then  the  ceremony  is  fiEu: 
worse  than  a  mockery ;  it  is  an  impiety,  which  it  would  be  indecent 
to  impute  to  our  own  legislators,  or  to  any  who  have  to  carry  our 
laws  into  efiect. 

Your  lordships  now  have  this  point  clearly  before  you.  The  act 
has  all  the  coercive  power  whicn  it  was  the  intention  of  the  arbi*- 
trary  tyrant,  who  caused  it  to  be  passed,  to  confer  upon  the  crown, 
1  very  fully  admit  And  if  the  crown  appoint  or  nominate  an 
unworthy  person,  or  any  number  of  unworthy  persons  in  succession, 
the  subject  has  no  redress;  there  is  no  help.  There  is  no  means  of 
obtainimg  a  good,  and  worthy,  and  sufficient  bishop,  so  long  as  the 
crown  (if  it  be  not  irreverent  to  suppose  it  possible)  will  continue  to 
a{^int  a  succession  of  unworthy  ^rsons.  But,  consistently  with 
that  great  and  extensive  power  of^the  crown,  may  exist, — and,  I 
trust  your  lordships  will  hold,  does  and  shall  continue  to  exist — the 
sacred  and  ancient  power  of  the  church,  to  inquire  into,  to  examine, 
and  determine  upon  the  sufficiency  of  the  person  so  appointed, 
before  the  archbishop  shall  go  through  the  solemn  forms  and  cere- 
monies of  confirmation  and  consecration,  and  before  the  bishop 
shall  acquire  the  power  over  the  temporal  and  eternal  interests  of  a 
great  portion  of  the  people,  who  may  be  committed  to  his  chargei  , 

My  lords,  it  is  said,  however,  that  this  is  an  attack  upon  the  prero^  Freedom  of 
gative,  and  upon  the  principles  of  the  Reformation.    My  lords,  after  ^ofi^J^^Q 
the  observations  which  I  have  already  made,  and  the  distinction,  doefnotim- 
which  I  have  endeavoured  to  press  upon  your  lordships'  attention,  P^^S'^  t^« 
between  the  nomination,  virtual  or  actual,  of  the  crown,  or  of  any  ^^SveofapT" 
other  person  or  body  of  persons,  and  the  purely  ecclesiastical  process  pointment 
and  ceremony  of  confirmation  and  consecration,  it  is  hardly  neces- 
sary that  I  should  detain  your  lordships  any  furtiier  upon  this  point. 
I  do  not  deny  the  unqualified  power  and  prerogative  of  the  crown. 
And  surely  it  is  extensive  enough,  if  we  concede,  as  we  must 
concede,  that  while  there  may  be  a  subsequent  examination  into 
the  fitness  of  the  persons  named,  still  the  crown  must  nominate  all 
who  are  to  become  bishops     We  do  not  interfere  with  the  power 
of  the  crown  solely  and  exclusively  to  appoint  the  bishops  of  the 
church:  we  say  the  crown,  and  the  crowti  only, shall  appoint  them; 
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lUfina  •.  TIm  none  Other  can  be  elected  by  the  dean  and  chapter;  none  odier  can 
-^^Jj^2^'  be  confirmed  or  consecratea  by  the  archbbhop;  none  other  can  be 
T_?l  obtained  by  the  people  of  this  kingdom.  From  the  crown,  and  the 
Sir  Kitsroy  CTQwn  onlj,  muBt  emanate  the  original  appointment  of  all  who  are 
iimimnit  ^  become  bishops  and  archbishops.  But  is  there  anjthini^  umear 
^^  sonable-^I  might  here  adopt  the  arguments  so  ably  urged  in  cod- 

elusion  by  my  learned  friend,  Mr.  Badeky  («)~i8  there  anytiung 
unreasonable  or  unjust,  anything  irreyerent  or  indecorous  towanfe 
the  crown,  in  holding,  that,  with  the  full  and  undispnted  power  of 
the  crown,  there  yet  must  be  the  power  and  the  duty  in  the  charcb, 
and  in  the  highest  ministers  in  the  church,  to  examine  into  and 
determine  on  ntness?  I  a^ee  it  is  not  to  be  supposed  that  the 
crown  would  appoint  knowmgly,  or  that  any  minister  of  the  crown 
would  knowingly  recommend,  an  improper  person.  That  I  admit 
But  it  is  because  no  improper  person  ongnt  to  become  a  bishop, 
that  this  power  is  in  the  churco,  that  some  great  minister  of  the 
church,  wno  alone  can  be  fit  to  enter  into  the  inquiry  as  to  doctrine^ 
is  so  appointed  by  the  laws  of  the  church  to  examine  into  the  quali- 
fication of  the  person  who  is  named  by  the  crown.  Sorely  there  is 
nothing  unreasonable,  there  is  nothing  disrespectful  to  the  crown,  in 
submitting  that  just  limitation  to  the  exercise  of  its  power.  We  are 
to  remember  that  the  whole  argument,  in  this  case,  against  the 
power  and  right  of  the  church  to  inauire  into  the  fitness  of  the 
person  named  by  the  crown,  is  founded  upon  the  statute  passed  in 
the  reign  of  Henry  8.  My  learned  fnenos  have  said, — I  think  it 
was  my  learned  fiiend,  the  SoHcUor  General  (/), — Is  it  to  be  pr^ 
sumed  that  the  crown  will  appoint,  or  that  any  prime  minister  will 
dare  to  recommend,  one  unfit  in  point  of  doctrine,  or  unfit  on  any 
Kecenity  for  a  other  ground,  to  become  a  bishop  ?  My  lords,  even  in  these  times, 
?jj™^"  the  crown  may  be  deceived,  and  the  minister  may  be  mistakea 
pointmenur  But  it  must  not  be  forgotten  that  this  statute  was  made,  not  to 
^vern  the  times  only  of  a  Geoive  3,  or  a  Queen  Victoria,  but  the 
times  of  a  James  2,  wno,  if  he  could  have  done  so  under  the  sanction 
of  law,  would  have  filled  the  whole  bench  with  Ronuin  Cath<dic 
bishops.  And  what  security  are  we  to  have,  if,  to  the  affliction  of 
this  nation,  we  should  ever  have  a  monarch  upon  the  throne  with 
the  religious  fiiith  of  James  2,  if  there  be  no  power  in  the  hands  of 
the  church  to  consider  the  fitness,  in  point  of  piety,  doctrine,  and 
religion  itself,  of  the  person  named  to  be  the  bishop?  What  securitj 
have  we,  in  such  a  case*  that  the  whole  bench  of  bishops  will  not 
be  filled  with  Roman  Catholics  ?  This  act  of  parliament  was  in 
force  during  the  whole  time  of  James  2 ;  and  this  act  of  parliament 
would,  upon  the  doctrine  now  contended  for,  have  enabled  King 
James  2  to  recommend  to  the  dean  and  chapter,  and  to  compel  the 
archbishop  of  his  day  to  confirm  and  consecrate  Roman  Catholics, 
for  every  vacant  bisnoprick  of  the  church,  during  his  time;  and 
unless  the  archbishop  nimself,  in  the  performance  of  that  sacred 
duty  which  we  contend  was  imposed  upon  him,  had  the  power  to 
examine  into  the  doctrine  and  tne  fitness  of  the  person  proposed,  I 
know  no  way,  but  by  a  departure  from,  or  abdication  o(  his  high 

(e)  Supra^  p.  896.  (/)  Stqtra^  p.  171. 
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functions,  in  which  he  could  escape  from  the  vain  and  wicked  cere*  KtnliiM,  v.  The 
mony  of  placing  upon  the  bench  of  bbhops  of  this  Protestant  '^cwrte^Sv^ 

country  a  Konian  Cfalholic  thus  recommended  by  the  crown.  _Zl 

But,  my  lords,  again  looking  to  this  act  of  parhament,  surely  there  ^^  Fiuroy 
is  some  confusion  m  the  argument  which  is  urged,  that,  because  it  ^ffuinent. 
was  the  object  of  the  act  to  vest  in  the  crown  absolute  and  exclusive 
power  to  name  and  appoint  bishops,  and  to  take  that  power  away 
from  the  Pope,  and  from  every  and  all  other  person  and  persons, 
therefore  it  mtended  to  dispense  with  one  of  the  most  solemm  and 
important  religious  processes  and  religious  ceremonies  known  to  the 
Christian  Church.     Why,  my  lords,  suppose  that  the  same  kind  of  Suppoeition  of 
controversy  had  existed  in  this  country,  as  to  the  nomination  or  *  legislatWe 
presentation  of  individuals  to  livings,  to  benefices  in  general,  which  the  crown^the 
existed  with  respect  to  the  appointment  to  bishopricks.     Suppose  patrona^  of 
that  the  crown,  as  it  did  witn  regard  to  bishopricks  agunst  deans  ^"f®"^ 
and  chapters  and  against  Popes,  had,  in  early  and  tyrannical  times,  ^*' 

insisted  that  the  crown  had  the  sole  and  exclusive  power  of  pre* 
senting  to  all  the  benefices  of  this  kingdom ;  that  the  people  bad 
opposed  this  clum ;  and  that  it  had  been  (as  this  was)  a  suDJect  of 
controversy  during  an  entire  reign,  or  loneer.  Suppose  that  the 
dispute  had  terminated  (as  in  those  times  it  probably  would  have 
terminated)  in  favour  of  the  crown.  And  then  suppose  that  an  act 
of  parliament  had  passed,  like  this  act  of  25  Henry  8,  reciting  the 
controversy,  or  false  claim,  as  it  would  have  been  called,  of  the  lay 
patrons  made  against  the  sacred  rights  of  the  crown ;  and  that  then 
there  had  followed  an  enactment,  that  thenceforth  all  persons  pre- 
sented to  benefices  by  the  crown  should  become  the  beneficed 
clerks  of  those  benefices,  and  should  be  instituted  and  inducted 
without  any  reference  to  any  lay  patrons,  or  the  rights  of  lay 
patrons.  Suppose  that  there  had  been  an  act  of  parliament  to  that 
effect:  that  it  would  have  taken  from  all  lay  patrons  their  patronage, 
their  right  of  presentation,  and  would  have  exposed  to  whatever 
penalties  were  provided  by  the  act,  either  the  authorities  of  the 
church,  or  the  lay  patrons  tnemselves,  who  might  attempt  to  oppose 
the  performance  of  the  act,  no  one  can  dispute.  That  it  would 
have  vested  in  the  crown  the  nomination  and  presentation  to  all 
the  livings  in  the  country  of  every  clerk  who  was  to  be  thus  bene- 
ficed, as  clearly  and  exclusively  as,  I  admit,  this  act  of  Henry  8  has 
vested  the  original  nomination  of  bishops,  I  fully  allow.  Sut  will  Such  an  act 
any  one  tell  me,  that,  without  express  words,  it  would  have  put  an  r!?^**°*^*^t|, 
end  to  the  right,  and  not  only  to  the  right,  but  to  the  duty  of  the  epiioopal  eia- 
church  to  inauire  into  the  fitness  of  the  person  before  any  such  minationoftlie 
institution  or  induction  ?  Because,  according  to  the  present  law,  at  ^^wn'a  pre- 
the  time  the  man  is  presented,  but  before  he  can  be  instituted  and 
inducted,  he  must  be  examined;  he  must  be  examined  by  the  bishop; 
and  it — I  was  about  to  use  an  expression  which  I  will  not  resort 
to-rbut  it  is  one  of  the  great  and  necessary  powers  exercised  by  the 
bishops  of  this  country,  that  no  one  can  accept  a  benefice  (and  will 
you  compare  a  bishoprick  to  a  common  benefice?)  but  upon  the 
approbation  of  the  bisnop ;  no  one  can,  even  thoush  he  has  already 
undergone  an  examination  himself,  be  transferred  from  one  benefice 
to  another,  without  the  approbation  of  the  bishop.    And  will  any 
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lUgina  V.  The  one  Bay,  that  If  this  act  of  pariiamenty  instead  of  being  for  paitii^ 

^^^'^^^   an  end  to  the  controyersy  Ijetween  the  Pope  and  the  crown, bui 

.  -     ^1.   been  to  determine  a  controversy  between  the  crown  and  the  subject. 

Sir  Fitsroy        and  had  vested  exclusively  in  the  crown  the  patrona^  of  all  the 

5^|[i^,  benefices  of  the  kingdom,  it  would  have  dispensed  with  or  put  id 

^^^  '         end  to  the  right  and  duty  of  the  church  to  examine  into  the  fitncs 

of  the  persons  appointed  under  it  ?     If  such  had  been  the  iDtemiofi, 

the  act  of  parliament  would  have  been  expressed  accardin^y.  Aixi 

8iat  of  Hen.     when  your  lordships  look  at  this  act  of  Henry  8,  besides  the  ciitom- 

BprMcHbeioo   stance  that  we  fina  no  words  in  it  for  altering  the  fbnn  and  mode  of 

fdrmofconfir.    ^^^^^  confinnatiou  or  consecration,  besides  that,  on  the  cootraiy. 

natioa  or  eoa-   We  find  in  it  that  these  proceedings  affe  to  take  place — 1  think  the 

•«»^o«»-  words  are  all  "  the  usual  ceremonies,"*  and  aU  the  *•  usnal  ohscrf 

ances**  (always  however  excluding  any  reference  to  the  Pope  i: 
Rome) ;  besides  all  that,  my  lords,  we  find,  that  this  act  of  puiif' 
The  Stat,  di-      ment,  in  all  its  provisions,  is  directed  solely  to  the  exclusion  of  the 
'•^  p!^     Pope,  and  to  the  conferring  of  the  original  nomination  of  hishofs 
^l^§^g^^    exclusively  upon  the  crown,  and  that  it  has  nothing  at  all  to  do  vitli 
the  usual  and  accustomed  Christian  process  of  confirmation,  or  the 
usual  and  accustomed  Christian  ceremony  of  consecration.    Ami, 
^J2Jj«?»rt»        therefore,  I  apprehend  that  your  lordships,  looking  to  the  Dina 
ezprcnraMt*    ongin  of  this  verv  proceeding;  looking,  my  lords,  to  the  hooff^ 
ment,  ought      of  time  duriuff  which  it  has  invariably  been  adopted  in  all  CDnstttQ 
tMAmtw^Sa     *^''°^®®»  before  any  one  could  be  made  a  bishop  of  the  Christiifl 
ofoonirBuatoii.  ciiurch ;  looking  also  to  the  mode  in  which  it  has  invariably  bea 
laid  down  by  foreign  jurists  and  by  English  jurists,  that  such  is  the 
form  and  process  and  mode  in  which  bishops  before  the  timeof 
Henry  8,  and  bishops  since  the  time  of  Henry  8,  were  to  be  cod- 
firmed,  and  afterwards  consecrated,  in  this  country ;  I  apprebend, 
^our  lordships,  looking  at  all  this,  would  pause  before  you  wookL 
m  fiivour  of  the  prerogative  of  the  crown,  mtroduce  into  this  set  or 
parliament  (for  it  would  be  introducing  into  this  act  of  parliameDt) 
a  provision  altering,  or  worse  than  altering, — ^putting  an  end  Uh^ 
destroying — this  most  sacred,  solemn,  and  important  ceremooy  and 
proceeding  on  the  part  of  the  churdL 
tntent  of  ttn.        But  one  word  more,  my  lords,  upon  the  subject  of  the  usage  in 
e!^20^iiMted  ^^^  country.    X^ertainly,  after  well  considering  the  language  of  © 
from  mode  in     Act  of  parliament,  there  is  no  better  way  of  ascertaining  the  troe 
whWi  it  w»      intent  to  be  ascribed  to  the  legislature  who  passed  it,  than  by  loot 
•«*^  "PO"-       ing  carefiilly  to  the  circumstances  of  the  time,  and,  above  all,  to  the 
mode  in  which  that  act  of  parliament  was  acted  upon,  if  acted  upon 
without  complaint  or  op{K)6ition  at  the  period  of  time  when  the 
question,  as  to  what  was  its  meaning  and  object,  must  have  been 

I)resent  to  the  minds  of  those  who  were  to  act  upon  it  Now,  let  us 
ook  at  this  act  of  parliament  It  does  not  appear  to  have  be<° 
acted  upon  at  all,  in  the  reign  of  Henry  8.  It  was  suspended  duriog 
the  reign  of  Edward  6,  and,  by  the  prevalence  of  the  Kom 
Catholic  religion,  during  the  reign  of  Mary  alsa  But  it  was  revived 
in  the  first  year  of  the  reign  of  Queen  Elixabeth ;  and  that  is  tbe 
important  date  to  which  we  are  to  refer;  when  the  act  became  the 
law  of  this  kingdom^  and  when  it  was  necessary  that  the  people  of 
this  country,  deeply  interested  in  it  as  they  were,  should  undeBttf* 
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of  whatever  may  be  (as  they  call  it)  the  ministerial  act  of  confirma-  Sir  Fiuroy 
tion,  is  a  useless  form,  which,  if  it  has  taken  place,  ought  not  to  argument 
have  taken  place,  because  it  is  in  contravention  of  the  act  of  parlia- 
ment That  is  what  ihey  say.  When  then  was  the  time  when,  if 
it  were  so,  it  is  certain  that  those  forms  would  have  been  dispensed 
with,  and  when  the  true  object  of  the  act  of  parliament  would  have 
prevailed  and  would  have  been  in  force  ?  Why,  on  the  first  great 
occasion  when  the  reformed  religion  again  became  the  religion  of 
this  country,  and  when  this,  perhaps  the  most  important  act  of  par- 
liament in  the  statute  book,  was  revived  by  the  Protestant  monarch, 
queen  Elizabeth.  It  would  certainly  be,  on  the  first  occasion,  in 
her  Protestant  reign,  when  a  bishop  or  archbishop  should  be  ap- 
pointed, and  when  it  would  be  necessary  to  confirm  him  under  and 
according  to  that  statute,  that  a  precedent  would  be  laid  down,  and 
an  authority  established,  which  was  to  govern  the  church,  and  the 

high  authorities  of  the  church,  and  the  people  of  this  country,  in  all  i 

times  to  come.     But  what  do  we  find  tnen  took  place  ?     Why,  my  ! 

lords,  upon  the  election  of  Archbishop  Parker,  in  the  very  year,  I  Eipecially  in  j 

think,  in  which  the  statute  was  revivecl — when  the  attention  of  the  *J®  j?*"^  ®^  ' 

whole  country  was  directed  to  those  questions  relating  to  the  supre-  p^i^e^ 
macy  of  the  Protestant  sovereign  of  this  realm,  to  the  absolute 
exclusion  of  all  interference  on  the  part  of  the  Pope,  and  to  the 
thorough  carrying  into  effect,  to  the  last  letter,  of  this  important  act 
of  parhament,  in  order  to  the  furtherance  of  the  reformation  and 
the  establishment  of  the  reformed  religion, — we  find,  in  this  very 
first  year  of  Queen  Elizabeth's  reign,  in  the  case  of  Archbishop 
Parker,  that  every  step  and  stage  of  the  proceeding, — which,  we 
say,  is  all  more  than  matter  of  substance ;  which,  we  say,  is  matter 
of  legal  and  religious  duty  and  necessity;  but  which,  they  say,  is  an 
idle  and  delusive  form, — that  every  step  and  stage  of  that  proceed* 
ing  took  place  as,  we  contend,  it  ougnt  now  to  take  place  in  the 
case  before  the  court  Was  the  act  of  confirmation  a  mmisterial  act, 
which  was  to  be  performed  within  the  twenty  days,  under  the 
penalty,  on  those  who  had  to  perform  it,  of  prcBmuniref 

Dr.  Addams,     The  election  was  not  within  twenty  days. 

Sir  Fitzroy  Kelly.    I  believe,  my  lords,  I  am  right  in  saying,  that,  In  Parker's 
in  the  first  place,  the  proceeding  was  not  completed,  that  the  con-  J"®  *!*®  ^^' 
firmation   did  not   take    place,   within   twenty  days:    and   why?  not  completed 
Because  we  find,  fi'om  the  record  which  has  been  brought  nnoer  within  twenty 
your  lordships'  notice,  I  think  by  my  learned  friend,  Dr.  Addanis,  ^J^^^  **'® 
from  BramhaWs  book(^),  that  so  minute^  so  precise,  was  the  whole 
proceeding,  in  conformity  with  the  canons  of  the  church,  in  con- 
formity with  the  usages  of  this  and  all  other  Christian  countries, 
that,  though  the  statute  was  observed   in  the   final  election   and 
confirmation  of  the  individual  nominated  by  the  queen,  and  in  the 
total  and  absolute  exclusion  of  all  interference  on  the  part  of  the 
Pope,  yet  all  the  usual  steps  of  the  proceeding  took  place, — the 

ig)  Supra,  p.  268. 
E  E 
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R^giuv.  TIm  citation  of  oppoeera,  the  examination  of  witneflsea  npoo  their  oaths 
^^^^^    aa  to  the  qualification  and  fitness  of  the  bishop  elect,  and  time  and 
jmufiHtfy.     |]eliberation  in  the  investigation, — exactly  as  we  contend  that  it 
Sk  FitMny       ooffht  to  take  place  at  the  present  day. 

I^j^^  M^  lords,  am  I  now  to  meet  an  argument,  or  an  assertion,  that  all 

^^  this  IS  the  law  of  foreign  canonists,  and  that  it  never  was  the  law  of 

Inqmatcoa.  this  kingdom?  In  my  turn,  I  ask,  how  can  this  usage  be  dis[»oved? 
Snnmtioii  joTft-  Xhere  is  no  proof  whatever  in  support  of  the  statement  of  my  oppo- 
ll^n^  „  nentfl  to  the  contrary,  which  never  was  the  law.   Show  u^  they  say, 

legally  reqot.  the  law*book,  touching  the  subject,  in  which  you  find  that  what  yoa 
^!*^*^  all^e  is  the  law,  that  it  is  the  usage.  Show  me,  I  say,  a  sin^ 
^'^'^^    ^'      instance,  firom  the  time  of  the  Ist  of  Elizabeth,  when  this  statote 

became  the  law  of  this  countrVf  down  to  this  very  proceeding  on  the 

part  of  Dr.  Hampden,— -<»r  taxe  the  case  of  Dr.  Uampden  himsd^-- 

m  which  any  one  part  or  portion  of  this  form  has  ever  been  omitted. 

Unimpogned     There  18  none.     My  lords,  at  the  time  when,  of  all  otbers, — apoD 

^r<q^Mn  ElU    ^^  g|,(  proceeding  under  an  act  of  this  important  character — men's 

attention  was  directed  to  the  subject ;  when  all  minds  vrere  beat 
upon  these  very  points ;  when  the  queen,  if  not  a  tyrant  like  her 
fiuher,  was  at  least  as  jealous  of  her  prerogative  as  any  one  of  her 
royal  predecessors  upon  the  throne  of  this  realm ;  and  when  she  had 
to  determine  how  her  own  imperious  will  was  to  be  obeyed ;  did  d)e, 
even  at  such  a  time,  pretend  that  the  sacred  offices  of  the  church 
were  to  be  dispensed  widi  and  abolished?  Did  she  ever  augsest  that 
there  should  be  no  examination  of  fitness,  that  there  should  be  no 
citation  of  opposers,  or  that,  if  there  were,  the  opposers  ahould  not 
be  heard  ?  On  the  contrary  (and  it  must  have  been  under  the  rojal 
eve  that  it  was  done,  as  well  as  upon  the  advice  of  statesmen  and  of 
the  dignitaries  of  the  church),  eyery  step  took  place  in  the  pro- 
ceeding, exactly  as  we  are  now  humbly  urging  betore  yoor  lordstups 
that  it  ought  to  have  taken  place  upon  the  present  occasion.  And, 
my  lords,  fi*om  that  time  to  this,  the  usage  has  been  the  same.  I 
dwell  not,  my  lords,  upon  particular  instances.  I  will  not  allude 
Moantague*!  further  to  the  case  of  Bishop  Mountague.  I  admit  that  it  is  not  a 
^*'^*  direct  or  a  very  high  authonty,  because  it  was  not  discussed  in  any 

court  of  justice :  and  I  give  no  further  weight  to  it  than  thia^  that 
the  form  was  observed,  that  the  whole  process  was  gone  through, 
and  that  when  an  opposer  appeared,  he  was  not  told  that  it  was  all  an 
idle  form,  and  that  he  had  no  riffht  to  appear;  but  it  was  judicially 
determined — aye,  and  properly  determined,  as  it  must  have  been  in 
the  present  day,  if  a  similar  question  had  arisen, — that,  in  the  form 
in  which  the  opposer  propounded  his  objections,  he  could  not  be 
heard. 

My  lords,  the  usage  has  been  so  from  that  time  to  the  present 
We  find  that  firom  the  first  year  of  the  rei^  of  Elizabeth,  wnen  this 
proceeding  took  place  upon  the  confirmation  of  Archbishop  Parker, 
to  this  day,  no  bishop  or  archbishop  has  ever  been  confirmed  gc 
consecrated,  without  these  very  acts  being  done,  of  inquiry  and 
examination  into  the  fitness  of  the  person  proposed,  of  the  citadon 
of  opposers,  and  of  the  final  declaration,  in  a  judicial  form,  by  the 
archbishop,  that  the  party's  fitness  and  other  qualifications  having 
been  proved,  the  confirmation  should  take  place.     And  we  alwajs 
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find  that  the  conBmnation,  and  afterwards  the  consecration  itself,  ReginR  v.  The 
according  to  the  forms  and  ceremonies  of  the  church,  have  likewise  Archbishop  of 
been  performed  by  the  archbishop.  ^^"^2^ 

Now,  my  lords,  with  regard  to  the  question,  whether  the  citation  Sir  Fittroj 
of  opposets,  or,  in  other  words,  an  inquiry  into  the  qualification  of  a  ^JJjj^i^ 

bishop  elect,  is,  under  the  law  of  this  country,  a  part,  not  merely  of  ^ 

the  power  and  the  right,  but  of  the  duty  of  the  archbishop,  all  the  ^"  authoriti*^ 
authorities  are   uniform;  and   all   histories, — the  history  of  this  rictl^unifomW 
country,  and  the  history  of  all  other  Christian  countries, — are  like-  in  fsvoar  of 
wise  uniform,  to  show  that  such  is  the  law,  and  that  such  has  been  ^^®  °^C^®* 
the  usage.     Again,  if  the  statute  be  urged  against  it,  I  have  sub«  The  ttat.  of 
mitted  to  your  lordships  that  the  statute  itself  contains  no  provision  Henry  a  con. 
against  it ;  and  that,  as  far  as  we  find  any  express  provisions  in  the  iJJ^JL^nrt^^^ 
statute  touching  any  of  these  processes  or  ceremonies  of  the  church, 
those  processes  or  ceremonies  are  preserved  unaltered,  instead  of 
bemg  dispensed  with  or  set  aside.     And  then  we  find  that,  under 
this  statute,  and  upon  every  proceeding  that  has  taken  place  since 
it  was  revived  in  the  first  year  of  the  reign  of  Queen  Elizabeth, 
such  has  been  the  constant  and  unvarying  process  upon  confirma- 
tion;   and  that,  afterwards,  since  the  form  of  consecration  was 
established  and  introduced  into  the  Book  of  Common  Praver,  such 
has  been  the  proceeding  and  ceremony  of  consecration.     And  this, 
therefore,  if  it  stood  alone,  would  suffice  for  disposing  of  the  whole 
question,  and  for  calling  upon  your  lordships  to  direct,  that  the 
judicial  duty  of  carrying  on  the  process,  according  to  the  law  of  the 
church  of  this  country,  should  be  performed. 

My  lords,  such  being  the  state  of  the  argument,  in  the  way  in  Difficulties 
which  we  present  it  to  your  lordships,  it  is  only  by  difficulties  in  «ngge«'«d  by 

•   ^     r  c  i_     •  •  *•  ^  '^j'iE      !*•  •.!.    the  countel on 

pomt  of  form,  or  by  mgenious  suggestions  as  to  ditnculties, — with  the  other  side; 

which  I  must  be  pardoned  for  humbly  observing,  that  even  your 

lordships,  with  your  profound  learning,  may  find  it  somewhat  hard 

to  deal, — it  is  only  by  suggestions  ol  difficulties  of  that  kind,  that 

even  a  shadow  of  an  argument  can  be  raised  against  your  inters 

ference.     And,  accordingly,  my  learned  opponents  say  this,  What 

is  the  nature  of  this  court?     Has  it  the  power  to  enter  into  the 

examination?    Has  it  the  power  to  go  through  the  judicial  forms 

and  proceedings  necessary  to  the  attainment  and  the  administering 

of  justice  ?     Why,  my  lords,  I  certainly  heard  with  some  surprise 

that  it  had  &llen  fi*om  my  learned  friend.  Dr.  Bayford,  who  argued 

this  case  upon  the  other  side, — or  at  least  that  a  doubt  had  been 

suggested  by  him,  whether  there  was  the  power  in  the  court  to  aatotheexa* 

examine  witnesses  (A);  and  that  a  difficulty  nad  been  raised  as  to  min**ionor 

the  bishop  himself  not  being  a  party.     Why,  my  lords,  this  is  the 

court  ecclesiastical  of  the  archbishop.    It  is  true  that,  in  ordinary 

cases,  the  proceedings  cannot  be  said  to  take  place  inforo  contentiaso. 

It  is  true  that  in  ordinary  cases  there  would  be  no. opposition  of 

party  to  party,  so  as  to  call  for  the  exercise  of  any  contentious 

jurisdiction.     But,  my  lords,  can  it  be  contended  that  any  court, 

which  is  held  as  a  court  having  the  power  and  ordinarily  exercising 

the  power  ofexamining  witnesses,  and  of  examinii^g  those  witnesses 

(hi)  Supra^p,210. 
E  E  2 
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upon  oath,  and  upon  that  eiamination  of  determining  upon  perhaps 
the  most  solemn  and  important  ouestion  that  can  be  nused  in  any 
court  in  any  kingdom;— can  it  oe  contended  that  that  court  h«B 
not  some  power  inherent  in  itself  of  citinuz  witnesses,  if  witnesses  are 
necessary  to  the  elucidation  of  the  truth? 

My  lords,  first,  with  regard  to  the  bishop  elect  being  made  a  party, 
I  state  it  to  be  clear,  by  analosy  to  the  proceedings  of  every  other 
ecclesiastical  court,  and  particularly  all  the  courts  of  the  archbisboD, 
that  if  these  parties  had  oeen  admitted  by  their  proctor  to  be  heard, 
and  had  exhibited  the  articles  which  they  were  prepared  to  exhibit, 
a  citation  must  immediately  haye  issued!  to  the  bishop^  if  he  were 
interested,  dEdling  upon  him  to  meet  and  to  answer  these  artidea. 
That  is  the  proceeaing  in  all  other  courts  spiritual ;  and  I  cannot 
but  conceive  that  it  would  be  the  proceeding  nere.  It  is  true  that  in 
point  of  form  the  party  who  appears,  as  it  were,  for  the  bishop^  or 
rather  on  behalf  of  the  bishop,  is  the  proctor  for  the  dean  and  chapter. 
It  is  the  dean  and  chapter  who  exhibit  the  petition,  setting  forth  the 
election,  with  the  approbation  of  the  crown,  the  fitness  of  the  bishop 
elect,  and  all  those  other  matters  that  ought  to  be  proved  And  it 
may  be  that  they  are  considered  as  the  representatives  of  the  bishop, 
and  that  it  would  be  they  who  come  forward  and  exhibit  articles,  m 
which  they  allege  fitness,  and  under  which  they  are  bound  to  pn>ve 
fitness.  It  may  be  that  it  is  they,  and  not  the  bishop  elect  himaelC 
who  are  the  parties  that  would  nave  to  meet  the  all^;ations  of  the 
opposers,  if  opposers  were  to  appear.  My  lorcLs,  I  fireenf  admit  that ; 
I  am  not  sufficiently  familiar  with  the  proceedings  of  these  courts  to 
say  what  would  be  the  form  of  proceeding  under  the  circumstanoe& 
But  I  find  in  Archbishop  Parker^s  ctue^  there  was  a  citation  for 
opposers.  I  think  there  was  some  delay  in  the  proceeding,  to  see  if 
opposers  would  come  in  to  appear,  and  that  even  none  appearing 
(that  being  the  first  proceeding  under  the  act  of  parluunent), 
witnesses  were  examined  upon  oath,  and  deposed  upon  oalh,  at 
considerable  length,  and  with  minute  particulara,  to  the  qualification 
of  the  bishop  elect  (z).  My  lords,  I  cannot  doubt  that  if,  upon  the 
citation,  opposers  had  come  in,  that  would  have  been  met,  euher  by 
calling  upon  the  bishop  elect,  or  by  calling  upon  the  dean  and  chapter 
who  did  exhibit  this  petition  alleging  bis  fitness,  (which  is  a  matter 
of  practice  of  which  I  do  not  pretend  to  know  any  thing);  that,  in 
some  way  or  other,  and  in  some  form,  they  would  nave  done  justice; 
and  that,  according  to  the  usual  course  of  practice  of  courts  spiritual, 
either  the  bishop,  or  the  dean  and  chapter  on  behalf  of  the  bishop, 
would  have  haa  an  opportunity  of  coming  forward,  to  meet  the 
allegations  on  oath ;  and  that  those  opposers  would  have  made  their 
allegation  on  oath,  which  actually  to  this  day  are  recorded,  as  a  part 
of  the  proceeding. 

My  lords,  if  it  were  necessary,  though  I  do  not  conceive  that  it  is, 
to  call  in  aid  any  other  judicial  authority  possessed  by  the  archbishop, 
for  the  purpose  of  doing  justice,  I  conceive  that  it  would  have  been 
done :  that  if  it  had  been  necessary  for  the  archbishop,  sitting  in  any 
other  character,  to  exercise  any  other  judicial  power  (and  in  many 

(i)  Suproj  p.  71,  n. 
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courts,  I  need  not  say,  it  is  held,  that  under  the  archbishop,  and  Regina  v.  The 
under  his  authority,  there  is  power  to  exercise  a  contentious  jurist   ^^terh2rv*^ 

diction,  to  cite  witnesses,  and  to  determine  upon  adverse  testimony)  — . --^ 

— I  say,  if  such  a  power  were  necessary,  I  conceive  that  it  is  inherent  ^''.f',*""^ 
in  the  Archbishop  of  Canterbury,  metropolitan  of  all  England,  for  „LJ|^t. 
the  purpose  of  enabling  him  to  do  justice  in  any  court  spiritual,  in 
which  he  has  the  duty  imposed  upon  him  of  administering  justice. 

My  lords,  I  do  not  forget  what  fell  from  a  very  high  authority,  Exerciie,  bv 
the  late  Lord  Chancellor,  Lord  Lyndhurst,  upon  a  case  by  no  means  JJf\S*'"^„7* 
unlike  that  which  is  now  before  your  lordships ;  upon  a  question,  u  sucbTwhen 
whether  all  the  powers  which  are  inherent*  in  any  judge  who  may  •HtinginBank- 
exercise  powers,  in  various  courts,  in  various  ways,  and  for  various  "*P*®y* 

Eurposes,  under  the  constitution,  may  be  exercised  by  him  and  may 
e  applied  by  him  in  the  administration  of  justice  for  the  discharging 
of  any  duty  which  the  statute  or  common  law  may  impose  upon  him. 
I  remember  a  case  in  which  Lord  Brougham,  who  was  then  Lord 
Chancellor,  succeeding  to  Jx>rd  Lyndhurst,  committed  a  person  of 
the  name  of  Dicas,  the  attorney  in  a  proceeding  in  bankruptcy,  under 
an  order  in  bankruptcy.  Dicas  brought  an  action  against  Lord  Dicas  v.  Lord 
Brougham  (J).  I  was,  with  the  present  Mr.  Baron  Piatt  and  the  Bronghtm. 
late  Sir  WUUam  Folktt,  counsel  for  the  plaintiff;  and,  not  one  of 
your  lordships  present,  but  a  learned  judge  of  this  court,  Mr.  Justice 
Wightmauy  was  counsel  for  the  defendant.  Upon  that  occasion,  the 
question  arose  whether  the  action  was  maintainable;  and  it  was 
urged  b^  the  learned  counsel  for  the  defendant,  that  the  action  was 
not  mamtainable ;  because,  although  it  was  true,  as  alleged  on  the 
part  of  the  plaintiff,  that  the  statute  in  bankruptcy,  under  which 
alone  jurisdiction  in  that  case  had  been  conferred  upon  the  Lord 
Chancellor,  gave  him  no  power  to  commit  at  alU  or  to  make  the 
order  of  commitment  which  he  had  made  in  that  case,  yet  (it  was 
answered  by  the  learned  counsel,  now  a  learned  ludge,)  that  all  the 
powers  that  were  inherent  in  the  Lord  Chancellor,  might  be  exer- 
cised under  the  statute  which  gave  him  jurisdiction  in  bankruptcy, 
and  that  it  was  for  that  very  purpose,  in  all  probability,  that  the 
l^^lature  had  conferred  upon  him  the  power  to  act  iudicially  at 
alL  And  it  was  so  held  by  Lord  Lyndhurst^  and  the  court  of 
Exchequer  aflSrmed  that  rule.     Elis  lordship  said,  that  he  should 

Sesume  that  it  was  the  object  of  the  law,  in  intrusting  the  Lord 
igh  Chancellor  with  diat  power,  ^at  the  Lord  High  Chancellor, 
(I  well  remember  his  expression)  might  bring  to  bear  upon  the 
exercise  of  that  jurisdiction  all  the  authorities  and  powers  which 
he  held  as  Lord  High  Chancellor  under  the  law ;  and  that 
therefore  he  had  undoubtedly  the  power  of  commitment,  although 
it  was  not  expressly  conferred  by  the  statute ;  that  he  had  all 
the  powers  incidental  to  this  high  judicial  office,  in  every  pro- 
ceeding in  bankruptcy,  and  that,  under  the  limited  statutes  in 
bankruptcy,  he  mignt  exercise  them.  Jndieialpowen 

My  lords,  so  I  say  here.  The  Lord  Archbishop  of  Canterbury  ^^J^^*^ 
has  very  high  and  extensive  judicial  powers.  He  has  the  power  competent  fw 
of  compelling  the  attendance  of  witnesses.     He  has  the  power  of  the  fdil  admi. 

nistntion  of 
(/)  Dicas  ».  Lord  Brougharo,  6  Carr  &  P.  249.  j^^^* 
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BcgiM  9,  The  administering  oathsy  and  hearing  and  detennining  opon  oontenuooB 
^o^l^iZ^  testimony.  He  has  Tarioos  other  powers  neceasanr  to  the  due 
—  -^j— —  aommistXBtion  of  jostioe.  And  I  apprehend  that,  hj  Tirtue  of  the 
Keir?^  high  oflke  which  he  fills  jndiciallj,  as  well  as  ecclesiastically,  if  it 
J^Ja&oL  become  necessary,  in  thb  very  court,  (which  he  holds,  for  oon?e- 
nience,  through  the  vicar  general,  for  him)  to  exercise  the  power  d 
citing  and  summoning  witnesses,  compelling  the  attendance  of  wit- 
nesses, or  any  other  judicial  power  which  he,  as  Lord  ArchlMshop  of 
Canterbury,  and  metropolitan  of  all  England  possesses,  he  might 
bring  those  powers  to  bear  Tto  use  the  expression  of  Lord  Lynd- 
hurst)  upon  the  cause  before  nim,  in  order  effectually  to  administer 
justice.  And,  my  lords,  to  suppose, — where  we  find,  fixxn  jurists 
and  canonists  ancT  writers  of  other  countries  and  of  this  country,  that 
all  these  proceedings  took  place,  and  have  invariably  taken  place,  at 
all  times,  and  in  aU  countries,  and  that  they  incluae  the  preceding 
steps  taken  in  relation  to  the  opposers  and  the  opposed  there  alluded 
to, — to  suppose  that  in  the  court  of  the  Archbishop  of  Canterbuij, 
the  highest  ecclesiastical  judge  that  we  have  in  this  realm,  there  are 
not  all  the  powers  which  are  incidental  and  necessary  to  the  doing 
of  justice,  is  really  to  suppose  that  the  law,  which  in  that  respect  is 
as  ancient  as  any  portion  of  the  common  law  of  this  resim,  is 
miserably  defective  and  insufficient. 

My  lords,  if  there  were  any  doubt  upon  this  subject,  it  is  a  doubt 
which  ought  to  be  settled  upon  a  return  to  a  mandamus.  1  most 
fiieely  admit  myself  incompetent,  at  any  time,  but  especially  at  the 
present  moment,  to  deal  fiilly  with  what  b  the  extent  of  jonsdictioii 
of  a  hi^h  ecclesiastical  judge  in  a  court  spiritual.  I  cannot  sav 
what' it  is,  or  what  it  is  not;  but  I  do  venture  to  take  for  ffrantea, 
that,  if  we  find  under  the  canons  of  the  chureh,  if  we  fina  in  our 
own  text  books  of  law,  if  we  find  in  the  language  of  the  judges  of 
the  common  law  courts,  that  a  certain  process  and  various  forms  of 
proceeding  take  place  in  a  certain  court  of  the  Archbishop  of 
Canterbury,  in  wnich  he  judicially  administers  justice,  terminatiog 
in  a  regular  sentence  or  decree  in  a  perfectly  legal  and  judicial  form, 
^I  cannot,  my  lords,  but  take  it  for  granted,  that  he  has  a  power 
inherent  in  himself  by  the  law  of  this  count^  to  do  all  which  it  is 
necessary  to  do  for  the  administration  of  justice. 
Limiutionw         Again,  my  lords,  it  has  been  said,  what  power  has  the  archbishop 

to  time,  in  ^        ^      '  ,  •(  '  #.    i  •  «     nH  •         •!•  ^i         t 

Cborcb  DiicU    ^^  proceed  in  a  case  of  this  nature  ?    The  parties,  ii  they  bave 
pline  Act,        anything  to  complain  of,  must  proceed  under  the  Church  DiscijJinc 
^HT^"  and  ***     ^^  (*)•     Why,  my  lords,  the  very  provision,  on  which  reliance  for 
tLatutTin^      another  purpose  has  been  placed,  m  the  Chureh  Discipline  act,  is  an 
present  cue.     answer  to  that  objection.     No  proceedings  under  the  Church  Disci- 
pline act  can  prevail,  after  the  lapse  of  two  years  firom  the  ofience  or 
wrong  committed:  ihere  is  a  statute  of  limitations;  and  two  yean 
will  put  an  end  to  proceedings  under  that  act.    Then  suppose  any 
bishop  elect  had  erred  in  point  of  doctrine,— ever  so  grievously  and 
badly  erred, — ^but  more  than  two  years  ago:  though  he  might 
retain  the  same  opinions ;  though  he  might  carry  those  opinions  with 
him  to  the  bench  of  bishops ;  though  there  might  be  a  danger,  or 
even  a  certainty,  of  his  acting  upon  those  erroneous  opinions  in 

(A)  3  &  4  Vict.  c.  86.    Vide  nipra,  pp.  12d,  154,  228,  230. 
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every  judicial  act  which,  as  bishop,  he  might  do,  in  relation  to  Ragina  o.  Tbe 
deacons  and  priests;  although  that  were  the  case,  if  he  had  ffivcn   ^^^^^ 

utterance  to  those  opinions,  but  if  there  were  no  overt  act  of  that 

kind  within  two  years,  the  Church  Discipline  act  would  not  prevail ;  ^^^^^7 
and  such  a  person  might  be  confirmed  and  consecrated.  For  though  ~,^,^t. 
the  archbisnop  himself,  who  was  about  to  confirm  and  consecrate 
him,  might  he  perfectly  aware  of  his  error  of  doctrine,  he  might 
neverthdess  be  compelled,  under  the  penalties  of  a  prcBmumre^  to 
confirm  and  consecrate  him.  My  lords,  I  admit  that  that  agdn  is  a 
difficulty  which  has  been  thrown  out ;  but  it  is  a  difficulty  of  no 
weight  whatever. 

Again,  it  is  said,  that  if  yon  come  forward  and  object  before  the  Aawrtrto Um 
Archbishop  of  Canterbury,  or  his  vicar  general,  that  the  bishop  elect  ^[JSSmi^* 
has  been  guilty  of  some  offence  which  is  known  to  the  common  law,  eommoD  Uw  b 
YOU  are  to  procure  his  conviction  first;  because  how  is  the  arch-  fint r«qiiiiit9. 
oisbop,  without  the  means  of  empannelling  a  jury,  to  try  a  subject  of 
the  realm  for  a  crime  against  the  common  law  or  the  statute  law  of 
the  country  ?     Why,  my  lords,  my  answer  is,  that  what  the  arch- 
bishop would  do  under  such  circumstances,  is  entirely  for  his  own 
judgment  and  his  own  conscience.    I  apprehend,  he  would  take 
the  best  means  that  the  law  affords  him  to  satisfy  himself  whether 
the  bishop  elect  was  or  was  not  so  fiir  justly  suspected  of  the  offence 
in  question,  as  to  make  it  his  duty  to  abstain  from  the  solemn  act  of 
confirmation  and  promotion  to  tne  office  of  bishop.     And  am  I  to 
be  told  that  that  could  not  be  done,  because  he  has  no  power  to 
empannel  a  jury,  or  because  there  had  been  no  conviction,  supposing 
that  there  had  been  no  conviction?    My  lords,  there  are  thousands 
of  analogous  proceedings  in   the  courts  of  justice.     The  highest  In  other  coans, 
courts,  as  well  as  the  inferior  courts,  have  the  duty  imposed  upon  tliegriiiit<Mr 
them  of  considering  the  guilt  or  innocence  of  offences  known  to  the  j^[^^cJ[ 
law,  of  persons  who  are  mfore  them,  where  it  is  impossible  for  them  considered, 
to  put  in  operation  the  usual  constitutional  means  of  trying  the  without  a  for- 
parties  accused.   I  need  only  put  the  case,  with  which  your  loroships        ^^^ 
are  peculiarly  familiar,  of  an  attorney  of  this  court  who  is  chaiged  j^f ^ wiSot^ 
with  any  ofience,  which  is  brought  before  you  upon  a  motion  to  ney  off  the  roll. 
strike  him  off  the  roll.     Whether  your  lordships  think  proper  to* 
direct  that  he  should  be  convicted  of  that  offence,  if  it  be  an  offence 
punishable  by  law,  before  you  will  exereise  your  summary  jurisdic- 
tion, and  strike  him  off  the  roll;  or  whether  you  will  look  into  the 
facts,  and  judge  for  yourselves,  as  to  whether  he  is  a  fit  person  to 
remain  upon  uie  roll  of  attorneys, — is  a  matter  entirely  aependent 
upon  your  own  practice  and  your  own  mode  of  exercising  your 
jurisdiction.    I  believe  that  a  case  very  lately  occurred  before  your 
lordships  (2), — I  was  prevented  firom  arguing  it,  but  I  rather  believe  Re  King. 
it  was  before  this  court, — in  which  there  was  a  motion  to  strike  an 
attorney  off  the  roll, — I  think  an  attorney  of  the  name  of  Kins, — 
where  ne.  had  been  convicted  of  an  offence ;  but  afterwards  it  mtp- 
pened  that  the  judgment  of  conviction,  the  judgment  of  guilty  of 
that  offence,  was  reversed  upon  a  writ  of  error ;  so  that,  in  point  of 
law,  he  bad  been  guilty  of  no  offence.     I  rather  think  the  case  came 

(0  Be  King,  8  Q.  B.  Bep.  129. 
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Rcgina  v,  TIm  before  jour  lordships,  at  a  subseauent  period,  as  to  whedier  that 
^l^wb**^**'  attorney,  who  had,  1  think,  before  been  struck  oflF  the  roll,  shoidd  be 

— -'"^'    restored.     Whether  it  came  originally  upon  the  motion  that  he 

S\f  Fitsroy        should  be  struck  off  the  roll,  I  am  unable  to  say.   But  your  lofdships 

argument         ^^®"  considered  the  Question,  whether  it  could  be  said  that  he  had 

been  legally  convicteo,  inasmuch  as  the  judgment  of  conviction  had 

been  reversed  upon  the  writ  of  error.     Your  lordships  held  that 

enough  had  come  out  and  been  satisfactorily  proved  before  yoo,  to 

show  that  he  was  an  unfit  person,  guilty  or  not  guilty  of  that  offence 

according  to  law,  to  practise  as  an  attorney  upon  the  rolls  of  this 

court;  and  he  b  at  this  moment  off  the  rolls  of  the  <x>iirt,  under 

In  tho  case  ofa  your  lordships'  judgment.     So,  my  lords,  I  should  say  here,  I  cannot 

a^bMho^SeS!   ^^'^  whether  the  archbishop  (that  is,  I  cannot  answer  for  his  judg- 

the  arebbishop    ment),  if  any  offence  like  peijury  or  felony  were  imputed  to  aa 

jadm  bow  it     individual  in  this  situation,  would  require  conviction,  or  whether  he 

^atedL*"^**"    ^ould  himself  enter  into  the  investigation  of  the  chaxge  :  that  is  a 

matter  of  practice  in  that  court ;  it  is  a  matter  for  his  judgment,  sod 
for  his  judgment  alone.  But  certainly,  my  lords,  that  has  nothiog 
at  all  to  do  with  the  question  whether,  where  the  person  is  in  tbe 
situation  of  a  bishop  elect,  and  about  to  be  promoted  to  the  highest 
ministry  in  the  church,  there  shall  be  an  ecclesiastical  examinatioo 
(some  examination,  by  persons  competent  from  their  station  in  the 
church  themselves,)  as  to  the  soundness  of  his  doctrine  and 
teaching,  before  he  shall  be  put  into  a  situation  in  which  any  cnxir 
in  doctrine  and  teaching  is  &tal  not  only  to  himself  but  to  thousands 
of  others  who  are  committed  to  his  chaise. 

My  lords,  some  objections  have  also  neen  urged,  in  this  case,  to 
this  particular  remedy  by  writ  of  mandamus.     My  lords,  the  cases 
have  l)een  so  very  fully  brought  under  your  lordships*  attentioih 
that  even  if  I  were  able,  I  should  be  very  unwilling  to  occupy  jour 
lordships'  time  much  further  upon  this  subject     (I  see,  by  the  waj. 
my  lords,  that  Mr.  King,  the  attorney,  had  been  struck  off  the  roll 
in  the  first  instance;  and  although  the  conviction  was  set  aside 
ultimately,  such  was  your  lordships' judgment,  that  he  should  remain 
off  the  rolls  of  this  court.) 
Mandamus  a     .    Now,  my  lords,  it  has  been  said  in  this  case,  that  no  mandamos 
notSithstMd/'  ^*'^  Hc,  because  this  b  a  matter  piu-ely  of  spiritual  jurisdiction.  Bot, 
ingtheobjec     my  lords,  let  us  see  what  is  the  meaning  of  the  proposition.    It  i^ 
tioQur^edtbat    very  vague,  conveniently  vague  for  those  who  have  propounded  it. 
o/IpWtua'*^'^  ^^  ^^".  °"ly  collect  the  meaning  and  object  of  it  finom  the  auihori- 
jurisdiction.       ties  which  are  cited  in  support  of  it.     And  what  was  the  first  and 
Rex  p.  St.         principal  case  referred  to?     Why,  that  a  mandamus  will  not  lie  out 
Peer's,  Thet-    of  this  court,  to  compel  the  makmg  of  a  church-rate  (m) :  and  why? 
Because  the  proper  remedy  was  a  proceeding  for  obstruction  of  the 
church-rate,  m  the  ecclesiastical  court     And,  my  lords,  I  entirelj 
admit  the  justice  of  that  principle.     Your  lordships  will  not  murp 
the  functions  of  the  court  spiritual,  by  using  the  writ  of  mandamus 
as  a  means  of  administering  justice  in  spiritual  matters,  which  9xe 
exclusively  within  the  jurisdiction  of  the  ecclesiastical  court   t 
would  be  exactly  the  same  case  as  if  yoiu:  lordships  weie  applied  to 

(»0  The  King  v,  St.  PeterV,  Thetford.    Vide  svpra,  pp.  150,  157. 
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for  a  mandamus  to  compel  the  restitution  of  conjugal  riffhts.     The  Bcgina  v.  The 
answer  would  be  this:  if  you  sue  in  the  court  spiritual  and,  you   '^q^^^^^ 

having  a  right  to  be  heara,  they  refuse  to  hear  you,  you  may  come  - — ^ - 

to  us,  and  we  will  command  them  to  do  justice ;  but  to  come  and  ®''.p,**"y 
call  upon  us,  sitting  here,  to  give  you  a  mandamus  for  the  restitu-  ^gu^ent 
tion  of  conjugal  rights,  is  to  ask  this  court  to  apply  a  mandamus  to 
a  purpose  wholly  of  a  spiritual  nature,  and  to  something  exclusively 
within  the  jurisdiction  of  a  spiritual  court.  Therefore,  ^y  lords, 
there  is  really  nothing  in  that  objection.  The  ground  upon  which  Tniegnrandof 
we  submit  to  your  lordships  that  a  writ  of  mandamus  is  the  correct  mterference  by 
and  proper  remedy  in  this  case,  is,  that  this  court  will,  by  that  high  "»»**•"«*• 
prerogative  writ,  cause  justice  to  be  administered,  wherever  an  infe- 
rior court,  having  jurisdiction,  refuses  the  queen  s  subjects  to  exercise 
that  jurisdiction  upon  a  proper  occasion.  It  is  a  high  prerogative 
writ  to  enforce  the  performance  of  a  judicial  duty  cast  upon  an 
inferior  court  And  when  my  learned  friend  talks  of  a  mandamus 
to  the  Vice  Chancellor  of  England  to  admit  parties  to  a  bill  in 
Chancery  (n),  in  the  first  place,  that  is  a  superior  court,  and  no 
mandamus  would  lie.  But  even  if  that  were  not  so,  it  then  would 
be  an  interference  with  the  jurisdiction  of  the  court  of  Chancery,  a 
court  co-ordinate  with  this  high  court  itself.  But,  my  lords,  we  do 
say,  that  the  rule,  without  exception,  is  this ;  that  where  any  cause 
is  brought,  or  sought  to  be  brought,  before  any  inferior  court,  in 
which  it  is  the  duty  of  that  inferior  court  either  to  proceed  to  hear 
certain  parties  who  have  an  interest  in  the  matter  in  question,  or  to 
proceed  to  adjudicate,  or  to  perform  any  other  judicial  act,  to  dis- 
charge any  other  judicial  duty,  if  tlie  inferior  court  fails  to  perform 
that  duty,  this  court  will  interfere  by  way  of  mandamus  and  compel 
its  performance.  I  quite  agree  that  your  lordships  will  not  inter- 
fere, by  way  of  mandamus,  with  the  practice  of  any  inferior  court ; 
and  if  this  court  of  the  vicar  general  had  held,  that,  as  a  matter  of 

Eractice  and  usage  in  that  court,  the  particular  parties  claiming  to 
e  heard  on  this  occasion  were  not  the  right  parties,  and  so  were  not 
entitled  to  be  heard,  that,  according  to  the  usage  and  practice  of  that 
court,  such  was  the  law,  then  it  would  be  the  law  of  that  court,  and 
it  would  be  the  law  of  England  that  this  court  could  not  interfere: 
It  is  a  matter  of  appeal,  if  an  appeal  would  lie;  but  this  court  could 
not  interfere,  to  correct  the  error  of  an  inferior  court,  in  a  matter 
either  of  law  or  of  practice.  But,  my  lords,  this  is  a  case  in  which 
the  inferior  court  has  refused  to  hear  the  parties,  or  to  admit  them  ^ 

to  be  heard  at  all ;  and  if  your  lordships  will  not  interfere  by  way 
of  mandamus  to  compel  that  court  to  hear,  there  is  no  remedy,  and 
the  writ  of  mandamus  would  fail  in  one  of  its  most  efficient  usqs  and 
'  objects.  My  lords,  this  is  exactly  like  the  only  case  to  which  I  will 
refer  at  this  period  of  the  aigument,  because  it  would  not  be  unbe- 
coming in  roe  to  occupy  much  more  of  your  lordships'  time.  I  mean 
the  case  to  which  I  referred,  in  moving  for  this  rule.  The  Kim  v. 
The  Justices  of  Kent  (<?) ;  in  which  the  very  doctrine  for  which  i  am  Rex  0.  Josticci 
now  contending  was  laid  down  in  a  few  emphatic  words  by  Lord  ^  Kent. 
Elknborouffh^  and  with  which  I  close  this  part  of  the  case.     Lord 

(ji)  SuprOy  p.  149.  (o)  Supra^  p.  11.7. 
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BcgfM  9.  The  JEOenbormufh  there  said,  **  that  if  the  justioes  had  rejected  the  appli- 
^Q^^f  cation,  in  the  exereifle  of  the  diacretion  vested  in  them  b^  the 

.Tz!^Zl    legidature,  this  court  would  not  interfere;  hot  if  thej  had  rgected 

fel^T^^  it  on  the  ciound  now  stated,  that  they  had  no  power  to  grant  it,  ^ 
vgnient.  coort  woiud  interfere  so  fiff  as  to  set  the  jurisdiction  of  the  magis- 
trates in  motion,  by  directinff  them  to  hear  and  determine  upon  the 
application.'*  And  the  nife  was  granted,  which  was  afterwanb 
made  absolute.  Now,  my  lords,  that  is  exacdy  the  case  here.  If 
the  vicar  general's  coort  had  heard  these  parties,  and  had  determined, 
in  the  exercise  of  its  judicial  functions,  even  that,  by  the  law  of  that 
court,  by  the  usage  of  that  court,  they  were  not  tlie  proper  parties 
to  be  heard,  I  should  have  doubted  whether  this  court  could  hate 
interfered  bj  way  of  mandamus,  because  that  would  be  to  correct 
an  error  in  judgment  of  an  inferior  court,  and  not  to  compel  it  to 
hear  and  determine.  But,  my  lords,  we  are  told  that,  by  reason  of 
this  act  of  parliament  (the  statute  of  Henry  8),  they  have  no  power 
to  hear  the  parties  at  all.  That  is  not  an  exercise  of  their  judicial 
functions.  It  is,  if  we  are  riffht  in  our  aigument,  a  misconstmctioD 
of  the  act  of  parliament ;  and  it  entitles  the  parties  aggrieved  by  it  to 
come  before  your  lordships  and  claim  this  writ  of  mandamus. 

Now,  my  lords,  one  word,  and  one  word  only,  upon  the  subject  of 
the  parties.     And,  my  lords,  that  bears  upon  two  distinct  points  of 
this  case;  first,  the  interest  of  those  parties,  and,  secondly,  tbe 
importance  of  the  case  altogether,  an  importance  too  high  to  enable 
your  lordships,  consistently  with  the  rules  of  this  court,  finally  (o 
determine  it  one  way  or  the  other,  upon  this  motion  for  jamandamos. 
Intcrett  of  the    My  lords,  who  are  these  parties,  ana  what  is  the  direct  and  positive 
P^^^P-        and  undoubted  nature  ot  the  objection  which  they  make,  and  the 
consequences  of  the  persons  being  rejected,  and,  consequently,  of  the 
objections  never  beinic  heard  or  determined?    My  loras,  ont  of  the 
three  parties  two  are  cleigymen  within  the  diocese  of  Hereford.  One 
is  a  clergyman  elsewhere,  but  who  may  hereafter  go  within  that 
diocese.    Now,  my  lords,  to  advert  to  tnis  one  point  alone,  let  us 
see  the  situation  in  which  it  may  be  that  one  of  these  very  individuals 
now  before  the  court,  praying  your  lordships  to  command  that  they 
may  be  heard,  may  actually  stand.    My  lords,  first  let  me  suppose 
for  a  moment 'that  one  of^^  these  gentlemen  within  the  diocese  of 
Hereford  were  about  to  be  presented  to  another  and,  I  will  suppose, 
a  better  and  richer  living  within  that  diocese.     He  knows  that,  being 
presented,  he  cannot  be  instituted  and  inducted  to  this  benefice, 
which  he  expects,  and  to  which  I  may  assume  he  is  entitled,  without 
undergoing  an  examination  before  the  bishop  upon  his  doctrine  and 
teaching,  and  obtiuning  the  bishop's  sanction  to  his  instituticm  and 
induction.     He  may  know  that,  upon  some  point,—  and  I  will  not 
presume  to  suggest  what  that  point  may  be, — but  he  may  know,  or  he 
may  strongly  suspect  and  believe,  that  the  bishop  elect  entertains  a 
particular  opinion  upon  that  point  of  doctrine  and  teaching  wholly 
at  variance  with  the  Thirty-nine  Articles,  and  the  true  and  real 
doctrine  of  the  church  of  England.     Now,  my  lords,  he  is  in  this 
situation.     Here  is  a  citation  to  all  opposers,  to  come  in  and  oppose 
the  confirmation  of  the  bishop  elect     They  are  even  to  be  deemed  / 
contumacious  if  they  fail  to  come  in,  havjng  just  grounds  of  oppo- 
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sition.    He  has  this  pkun  solid  substantial  sroundy  in  point  of  reason,  Begin  v.  The 
and  of  justice,  and,  I  think,  of  law.    I,  ne  says,  am  about  to  be     ca^^^. 

appointed  to  a  benefice  within  the  diocese ;  and  if  the  opinions  of  -^  — '- 

the  bishop  elect  upon  this  point  of  doctrine  are  right,  mine  are  ^.^!^7 
wrong;  but  if  mine  are  right,  his  are  wrong:  the  two  cannot  be  u^i^^t, 
right ;  and  if  be  examine  me,  and  if  he  act  conscientiously  upon 
the  opinion  he  entertains  upon  this  point  of  doctrine,  he  cannot 
sanction  my  becoming  a  beneficed  clergyman  within  his  diocese ;  I 
must  be  rejected,  and  I  must  lose  my  benefice.  What  am  I  to  do? 
Why,  lam  cited  to  appear  to  ofier  my  grounds  of  opposition  before  a 
spiritual  judge,  the  very  head  of  the  church  of  England,  the  eccle- 
siastical head  of  the  church  of  England,  who  is  the  best  judge 
between  ns  two,  which  of  us  is  right,  and  which  is  wrong,  upon  this 
point  of  doctrine.  I  come  forward  to  state  that  I  believe  the  bishop 
elect  entertains  this  opinion.  1  freely  admit  that  I  entertain  a 
contrary  opinion  to  that ;  and  do  you,  my  lord  archbishop,  and  your 
vicar  general,  determine  between  us  whose  opinions  are  in  con- 
formity with  the  church  of  England.  If  you  nnd  that  my  opinion 
is  right,  that  I  am  of  sound  doctrine  and  teaching,  and  that  the 
bishop  elect  is  wrong,  that  he  is  not  of  sound  doctrine  and  teaching, 
then  I  do  oppose  his  confirmation ;  and  I  pray  you,  my  lord  arch- 
bishop, and  I  pray  my  sovereign  the  queen,  not  to  force  upon  me  a 
bishop  who  entertains  these  opinions,  and  who,  if  he  act  upon  these 
opinions,  must  exclude  me,  and  every  other  orthodox  clergyman 
whom  he  has  to  examine  for  any  benefice  within  his  diocesis,  and 
that,  because  we  entertun  right  and  religious  opinions  touching  the 
doctrine  of  the  church  of  England.  Why,  my  lords,  can  it  be  said 
that  there  is  here  no  interest  r  I  do  not  advert  to  the  other  circum- 
stances already  urged, — that  upon  the  purity  and  the  rightness,  the 
strict  rightness,  of  the  bishop  elect's  doctrines  depends  the  admission 
of  every  individual  hereafter  to  become  a  minister  of  the  church 
within  his  diocese;  that  upon  it  depends  the  ordaining  of  every 
deacon  and  priest  within  the  diocese ;  that  upon  it  affain  depends  the 
admission  and  institution  to  their  livings  of  all  the  cieigymen  within 
his  diocese.  All  these  matters  depend  entirely  upon  the  perfect 
rectitude  and  rightness  of  his  doctrine  according  to  his  church  of 
England.  And  those  are  the  points  which— though,  from  the  time 
of  the  Apostles  downwards,  they  have  been  inquired  into,  examined 
into,  and  determined  upon,  by  some  high  ecclesiastical  authority,  in 
every  Christian  country  throughout  the  world — are  now  to  be 
renounced  and  rejected,  as  mere  matters  of  frivolous  and  absurd 
form,  and  to  be  thoroughly  and  totally  dusr^arded  I 

My  lords,  I  have  done  with  the  case,  lamenting  indeed  to  have 
occupied  so  much  of  your  lordships'  time.  I  conclude,  my  lords,  by 
most  earnestly  and  numbly  beseeching  your  lordships  to  consider, 
and  I  am  sure  you  will  consider,  the  high  and  unspeakable  import- 
ance of  the  )x>int8  and  questions  involved  in  this  inquiry.  It  has 
been  said,  it  has  been  complained  of,  I  think  by  my  learned  inend 
the  Solicitor  General  {p\  that  we,  by  this  proceeding  tend, — ^I  think  rfj^hMiaToU 
he  did  not  say  seek,  but  tend — to  disturb  the  peace  of  the  church,  to  be  dbturbed 

by  the  appoint- 
(p)  SuprtL,  p.  160. 
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Rcgiiw  «.  Tiie  My  loidsy  the  peace  of  the  church  may  be  disturbed  as  well  by  the 
^^BterbOTT^  appointment  of  one  to  be  among  its  highest  ministerB,  who  laboure 
— — — — -  under  deep  and  wide  spread  suspicion  of  unsoundness  of  doctrine  and 
^r  Finrojr  teachings  as  by  any  honest  and  decorous  opposition  to  the  confirms- 
mrgnment         ^^^  ^^  ^^^  person  to  the  high  oflBce  of  bishop.  Justice,  the  people, 

i and  after  times  will  determine^  for  it  is  not  for  your  Ioid«iips  to 

mentof  «  HIS-  determine,  which  of  these  contending  parties,  if  they  are  contending 
^SH^^^o^^oa  P^^i^  ^  responsible,  for  disturbing  tne  peace  of  the  church  and  of 
to  bit  cooSma-   the  people  of  this  country- 

^^'  My  lords,  I  conclude  oy  once  more  expressing  my  earnest  hope 

and  confidence,  that,  in  dealing  with  this  question, — unless,  contrary 
to  all  that  we  haye  thought  and  beUeyed  upon  these  important 
subjects,  your  lordships*  minds  are  clear  and  free  from  all  approach 
to  doubt  upon  all  the  important  points  involyed  in  this  great  inquiir, 
—your  lordships  will  do,  as  you  yourselyes  haye  always  done, 
as  your  predecessors  have  done  before  you, — put  this  great  and 
solemn  question  into  that  course  of  inquiry  by  which  alone  (per- 
haps I  may  say  with  deference  and  respect)  the  wishes  and  the 
objects  of  the  people  of  this  country,  upon  a  point  inyolying  all  that 
is  dear  and  sacred  to  them,  can  be  duly  and  justly  satisfied. 

The  Attorney  General  rose  to  reply. 

Lord  Dbnm AN.  Mr.  Attorney  General,  we  are  not  prepared  to 
hear  you  in  reply,  unless  you  produce  some  precedent. 
The  Attorney  The  Attorney  General  My  lords,  I  apprehend  that  I  am  entitled, 
Geoml  cUimi  and  I  will  State  to  your  lordships  shordy  the  groimds  upon  which,  I 
aright  to  reply,  apprehend,  I  am  entitled  to  reply.  My  loids,  this  rule  directly 
intringes  upon  the  prerogative  of  the  crown;  and,  to  haye  been 
perfect  in  its  form,  it  should  have  been  served  upon  the  officers  of 
the  crown,  to  appear  and  defend  the  rights  of  the  crown.  I,  how- 
ever, waive  that  matter  of  form,  appeanng  here,  as  I  stated  to  yoiir 
lordships  in  the  first  instance,  instructed  by  the  government,  thoueh 
with  the  concurrence  of  the  archbishop,  to  defend  the  act  and  the 

Eroceeding  of  the  archbishop,  and  to  assert  the  prerogative,  if  this 
e,  as  I  shall  contend  before  your  lordships  it  is,  an  attack  upon  the 
prerogative  of  the  crown.  And  as  I  appear  here  to  defend  th&t 
prerogative,  I  apprehend  it  is  an  undoubted  right  of  the  crown's 
officer,  in  this  the  crown's  court,  to  have  the  last  word  upon  everf 
suUect  affecting  the  interests  of  the  crown. 

Lord  Denman.     The  crown  is,  in  this  case,  prosecutor.    I  ^o 
not  know  of  any  precedent  exactly  like  this  case. 

The  Attorney  General     My  lords,  there  is  no  precedent  unqaes- 

tionably ;  and,  I  think,  for  the  best  of  all  reasons,  that  there  has 

never  hitherto,  that  I  am  aware  of,  been  called  in  aid  the  name  of 

Right  of  rqily   the  crown,  to  strike  a  blow  at  the  prerogative  of  the  crown.    In  the 

Sb  AttOTn**       Court  of  Exchequer,   your  lordships  know,   that  whenever  any 

General  inTbe  matter,  even  of  so  inferior  a  nature  as  a  matter  of  revenue,  of  which 

Excheqaer,  in    the  court  has  the  administration,  is  affected,  it  is  conceded  as  a 

revenue  cues,    matter  of  riffht  to  the  Attorney  General,  in  every  case,  be  it  on 

motion  or  otherwise,  to  reply.     My  lords,  the  only  case  that  I  kno^ 

of  in  which  this  matter  has  at  all  arisen  in  this  court,  was  in  the  case 
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of  Rawe  v.  BrenUm{a)y  I  think,  where  a  similar  application  was  RegiiMv.  The 
made.    That  was  applicable  to  a  subject  connected  with  mines  in   '^J?]^^?^  ^ 

Cornwall.     It  was  a  trial  at  bar ;  and  the  late  Sir  Charles  fVetherett, ^[L 

then  conducting  the  case  as  attorney  general,  demanded  his  general  Rowe  o. 
right  of  reply ;  and  the  court  rejected  that  claim,  in  that  ease,  upon  ^""'^^^ 
this  ground,  that  the  crown  was  not  there  a  prominent  and  interested 
party.  But  the  attorney  general  of  that  day  did  not  then  certify  to 
the  court,  as  I  now  certify  in  my  official  capacity,  that  the  crown  is 
interested  in  this  investigation;  and  upon  that  bare  certificate,  in 
this  court,  the  very  court  of  the  crown,  the  court  defers  to  that 
statement 

Lord  Dbnman.  Are  you  certain  that  you  are  correct  in  saying, 
that  the  attorney  general  did  not  certify  to  the  court  that  the  crown 
was  interested,  and  thereby  obtain  the  trial  at  bar?  I  do  not  know, 
however,  whether  I  ought  to  have  interposed;  because  I  do  not 
know  that  the  other  party  objects. 

Sir  Fitzrov  Kelly.  Yes,  my  lord.  I  was  about  to  sav,  that  I 
had  informea  my  learned  friend  before  he  rose,  that  I  should  object. 

The  Attorney  General     My  lords,  I  must  apologize  for  having 
fallen  into  error.     I  was  about  to  illustrate  what  I  was  stating,  by 
reference  to  the  practice,  in  the  case  of  Bawe  v.  Brentofu    The  Attorney  Go- 
attorney  general  there  stated  to  the  court, — and  the  bare  statement  »«'•!*»  ©"^ 
your  lordships  know  is  sufficient, — that  the  crown  was  interested  in  ^^  crowns 
that  case,  because  the  statute  (r)  does  not  apply  to  the  crown,  and  interest 
there  can  be  no  trial  at  rdsi  prius  if  the  crown's  interest  is  affected. 
I  have  not  looked  into  that  case :  but  my  learned  friend  Mr.  HiU 
has  told  me  the  circumstances  of  it 

Mr.  Justice  CoLEBmaE.  I  believe,  in  point  of  practice,  it  is 
only  an  oral  statement 

The  Attorney  General  Only  an  oral  statement :  it  is  an  oral 
certificate.  I  have  interposed  my  authority,  since  I  have  unworthily 
filled  the  office  which  I  now  hold,  on  more  than  one  occasion,  in 
the  court  of  Exchequer,  to  stop  a  writ  of  nisi  prius^  simply  upon  my 
statement,  as  the  statement  of  the  attorney  general  in  court  Conse- 
quently the  court  takes  notice  of  the  interests  of  the  crown;  and  the 
writ  does  not  issue,  because  the  crown  is  not  bound  by  that  act.  My 
lords,  my  learned  friend  reminds  me  that  this  is  distinctly  stated  in 
the  case  of  Rcwe  v.  Brenton^  which  is  reported  in  Manning  and 
Ryland^  though  1  cannot  put  my  hand  upon  it  now. 

Sir  Fitzroy  Kelly.     Here  is  the  report  of  Manning  and  Byland 

Lord  Denman.  Was  not  there  a  case  in  the  Exchequer,  where 
Mr.  Baron  Parke  laid  down  the  law  upon  the  subject,  which  we 
afterwards  adopted  ? 

The  Attorney  General     What  time  does  your  lordship  allude  to  ? 

Lord  Denman.    About  Byetu* ago,  I  think. 

The  Attorney  General     Tliat  was  a  case  of  changing  the  venue. 
Your  lordship  means  the  case  of   77^  Attorney  General  v.  Lord  Att  Gen.  w. 
Churchill  (s).     The  question  there  was,  the  right  of  the  Attorney  ^*  Cbwchill. 
General  to  choose  the  venue  in  a  local  action;  and  though  it  had 

(q)  3  Man.  &  Rjl.  133,  304.  persons  Nisi  Pnus  maj  be  granted.** 

(r)  14  Edw.  8,  c.  16 ;  "^  Before  what         («)  8  Mees.  &  W.  171. 
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RcgiM  V.  Tbe  been  said  that,  in  a  icrenue  proceaB,  it  cooM  be  so,  the  oomt,  upon 
^"^^T*^^^  lookinir  at  the  M  hocim,  were  of  oninioii  that,  opon  a  loical  actiooi 
Z^"!!!!!^!.  the^wn  had  no  soch  pteiogatiTe  ;^arthe7  adifdued  the  p^eiopr 
Dood. I^h     ii^  upon  a  penonal  action. 

V.  Hoe.  Mr.  Justice  Eblb.   Iremember,  Mr..^ltt0nMy9a  CBae(^X^"^'^''^ 

action  of  ejectment  had  been  tried,  and  the  lessor  of  the  plaintiff  had 
recovered  a  verdict;  and  the  attorney  general  of  that  day,  & 
7%muu  WiUky  came  into  the  court  of  £zcheaaer,  and  informed 
the  court  that  the  hmd  in  question  was  bad  which  the  crown 
cUdmed,  being  hmd  adjoining  to  Hurst  Castle,  in  the  county  of 
Hants.  And,  upon  that  certificate  of  the  attorney  general  art  taua, 
the  court  at  once  stayed  execution,  and  gave  idl  the  privileges 
which  reUted  to  the  property  of  the  crown,  merely  upon  the 
certificate  of  the  attorney  generaL 

The  Attorney  GeneraL  My  lord,  I  can  myself  state  two  cases 
which  are  now  pending  in  the  court  of  Exchequer,  upon  that 
simple  question;  the  case  of  HaBett  v.  Vigne^  and,  I  think,  HaM 
V.  some  other  party. 

Sir  Fitzroy  Keuy.  I  shall  not  dispute,  my  lords,  that  anv  state- 
ment are  ienus  by  the  Attorney  General  is  convincing,  as  to  the  bet 
Therefore  I  will  not  call  for  any  fiirther  proof  fitxn  my  learned  friend. 
Lord  Denman.  We  think  we  had  hetter  hear  yon.  Sir  FiUn^ 
Kelly.  I  confess  I  have  some  little  doubt  about  this  rij^t  of  repljiiig 
at  aU ;  because  I  think  that,  upon  these  occasions,  it  is  in  the  dis- 
cretion of  the  court,  according  to  the  pressure  of  die  amiment,  and 
their  view  of  the  necessity  of  the  case.  It  must  be  subject,  in  some 
degree,  to  those  considerations. 

Sir  Fitzroy  Su*  Fitzroy  Ketty.    My  lords,  I  oppose  this  claim  of  the  Attornej 

^^iutmrf  G^f^ieraly  upon  this  single  but  plain  pnnciple,  that  this  court  will  not 

Gcnerd^  right  increase  and  extend  the  prerogative  of  the  crown,  which  it  would  do 

to  reply.  in  giving  effect  to  a  ckim  of  tms  nature,  where  there  is  no  precedent 

2^  ISSiST'  ^^^  **^  ^'**"™  '^^'^S  allowed.    I  apprehend,  my  lords,  that  witk 

will  not  extend  regard  to  the  right  of  reply,  or  any  other  exercise,  in  courts  of 

crown*!  praro-  justice,  of  the  prerogative  of  the  crown  against  the  subject,  if « 

^^**  precedent  can  be  found,  the  court  must  act  upon  it:  if  there  be  no 

precedent,  the  court  will  not  give  efiect  to  the  claim.     My  lords, 

that  was  the  ground  upon  which  Lord  Tenterden  and  the  court  of 

Rowee.  queen's  bench  acted,  in  the  case  of  Rowe  v.   Brenion;  and  I 

Brenton.  perfectly  remember  at  the  time  that  there  was  a  verv  lenffthencd 

discussion ;  but  I  think,  mv  lords,  the  whole  essence  of  the  aecision 

of  the  court  is  to  be  found  in  what  fell  from  Lord  Tenterdeny  after 

the  matter  had  been  ai^ued.     Lord  Tenierden  says  (I  am  citing,  znj 

lords,  from  3  Manmng  and  Ryland,  p.  306),  ^'"No  instance  being 

shown  in  which  the  Attorney  General  has,  in  a  case  like  the  present 

had  the  reply,  we  think  it  safe  not  to  extend  the  rule,  but  to  allow 

the  cause  to  take  its  ordinary  course."    And,  my  lords,  I  conceiye 

that  that  is  the  invariable  practice  of  this  and  every  other  court,  in 

Suesdons  upon  the  prerogative,  between  the  crown  and  the  subject 
bw,  my  lords,  that  is  particularly  the  case  with  regard  to  this  mere 

(t)  Doe  d.  Legh  v.  Roe,  8  Meea.  &  W.  579. 
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motion  for  a  mandamos.    Your  lordships  will  observe  that  it  has  Regiiia*.Tho 
been  laid  down,  that  a  mandainus  gives  no  right,  not  even  a  right  of  ^q^^^ 

possesion,  but  puts  a  man  in  a  position  to  enable  him  to  assert  his  "^      ' 

right  which,  in  some  cases,  he  could  not  do  without  it.     My  lords,  ^'  p*"^y. 
this  therefore  is  no  cjuestion  touching  the  prerojgative  of  the  crown,  ^  Xttm!^ 
even  if,  upon  the  ultimate  determination  ot  the  inferior  court  ^if  this  OeneraVs  right 
court  should   be  pleased  to  grant  the  mandamus),  somethmg  is  to  reply. 
determined  which  maybe  supposed  to  restrict  the  prerogative  of  the  on  a  motion^ 
crown.    The  effect  of  granting  this  motion,  nay,  the  effect  even  of  a  for «  mandA- 
peremptory  mandamus,  could  not  in  anywise  so  affect  the  ptjprogap  nnis,tbe 
tive  of  the  crown ;  it  merely  would  be,  that  certain  parties  are  to  be  SSIe'cSMt" 
heard  in  a  certain  suit  in  an  inferior  court ;  and  therefore  there  is  no  oome  into 
right,  there  is  no  prerogative  of  the  crown,  which  is  or  can  be  q»«rtw>n- 
involved  in  this  particular  question,  and  in  this  form  in  which  it  now 
comes  before  your  lordships.     But,  my  lords,  even  if  there  were,  it  The  privilege 
is  not  extended  to  the  case  of  the  crown  maintaining  and  taking  up  contei^  for 
the  cause  of  a  subject,  as  here  the  crown  takes  up  the  case  of  the  tothecaMof° 
Archbishop  of  Canterbury.     My  lords,  where  the  crown  is  directly  the  crown 
interested  in  point  of  property,  nay,  even  in  point  of  revenue,  your  ^^  ^  ^ 
lordships  will  find  it  nas  been  held,  that,  where  there  is  no  direct  m^!^  * 
precedent  in  point,  no  court  will  extend  the  preroffative  of  the  crown 
against  the  subject.     My  lords,  in  the  case  oi  Lord  Dunghu  v.  LordDnniclas 
The  Officers  of  State,  coming  from  Scodand  to  the  House  of  Lords,  «•  1^«  OfBcen 
in  9  Clark  and  FumeUyt  p.  200,  the  crown  claimed  the  right  of  reply ;  ^  ®*^' 
and  Lord  Campbell,  one  of  the  lords,  says:  '*  I  do  not  remember 
any  case  in  which  the  Attorney  General  replied  on  the  reply  of  the 
counsel  for  the  plaintiffs  or  pursuers."    Mr.  Pemberton  says:  ''The 
.  most  diligent  search  has  been  made  in  the  Journals  of  the  House  for 
a  precedent,  without  success."    ''The  Attorney  General  admitted 
that  they  did  not  find  any  precedent;  at  the  same  time  he  submitted 
that  he  had  a  right  to  a  general  reply."    Lord  Cottenham,  the 

E resent  Lord  Chancellor,  says:  "The  Question  having  been  raised 
y  the  Attorney  General,  must  be  decidea."  "  The  lor&  after  having 
conferred  together  on  the  point,  informed  the  Attorney  General  that 
it  was  not  the  usage  of  this  House  for  the  Attorney  General  to  have 
a  general  reply  on  the  part  of  the  crown."    And  it  was  disallowed. 

2%tf  Attorney  General      The  same  was  decided  in  O^ConnelTs  O'Connellind 
ca8e{u)y  but  upon  the  practice  of  the  House  of  Lords.  ^*"  ^'  "^^ 

Sir  Fitzroy  Ketty.  It  is  rather  against  myself  that  I  make  the 
admission;  but  I  cannot  say  that  it  was  so  decided  in  O^ConneWs 
caee.  I  opposed  the  claim  of  the  then  Attorney  General;  but  Sir 
JVUliam  FoUett  waived  it ;  and  therefore  no  decision  was  called  for 
or  pronounced. 

Mr.  HilL  My  learned  firiend  will  recollect  that  it  was  stated  (I 
was  in  the  case)  by  their  lordships  to  us  at  the  bar,  that  it  had  been 
settled  by  their  lordships  that  in  no  case  could  diere  be  a  general 
reply  in  ihe  House  of  Lorda 

^r  Fitzroy  Kelly,     Then,  my  lords,  in  another* case,  of  Drake  v.  ^ynke  ». 
Hie  Attorney  General,  in  the  House  of  Lords,  which  is  in  10  Clark  ^^'  ^"• 
and  Finnelly,  p.  257,  "  Li  a  case  where  a  private  party  had  presented 

(if)  11  CI.  &  Fin.  189,230. 
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R«^  V.  The  an  appeal,  and  the  Attorney  General,  on  behalf  of  the  crown,  had 
CutCTbwr/  P'^^^  ^  ^^'^^'^  appeal  asainst  the  same  decree,  the  counsel  for  the 

private  party  were  heard  continuously  on  both  appeal  and  cross 

KelW^^Bit  ^P^  ^^^  ^^  ^®  counsel  for  the  crown  were  heard  on  both,  and 
tin  Attorney  the  Senior  counsel  for  the  private  party  was  heard  in  a  final  reply; 
Oeneral*!  right  and  this  course  was  adopted,  although  the  case  was  one  in  which, 
toreplj.  being  a  matter  of  revenue,  the  crown  was  directly  concerned.* 

Now,  my  lords,  I  am  told  there  is  a  great  number  of  cases  relatii^ 
in  some  point  to  the  prerogative  of  the  crown,  as  to  a  reply,  oot 
way  or  the  other.  I  do  not  trouble  your  lordships  any  more,  because 
there  is  no  case  in  which,  upon  a  motion  for  a  mandamus,  nor,  so 
&r  as  I  know, — ^but  I  shall  be  corrected,  if  I  am  wrongs  by  the 
Attorney  Genercd^ — ^upon  a  motion  at  all — 

The  Attorney  General  There  is,  in  the  Exchequer — 
Pr^mA.  Sir  Fitzroy  Kelly.  The  Exchequer  1  But  the  Exchequer  ba 
***^'^*  prerogative  court;  and  I  know  of  no  claim  with  regard  to  the  pre- 
rogative of  the  crown,  which  is  not  immediately  admitted,  and 
almost  without,  or  in  spite  of,  alignment,  in  the  court  of  Exchequer. 
My  lords,  I  hope  that  your  lordships  will  rather — if  you  are  to 
follow,  and  not  set  the  example — ^follow  the  example  of  the  highest 
tribunal  in  the  land  (the  House  of  Lords),  and  hola  that  the  AUorwi 
General  is  not  entitled  to  reply. 

Lord  Denman.  If  there  is  any  case  in  point  in  the  court  of 
Exchequer,  we  shall  be  disposed  to  regard  it  with  the  greatest 
respect 

Sir  Fitzroy  KeUy.  I  am  sure,  my  lord,  I  hope  that  nothing  whidi 
has  fallen  from  me  would  at  all  tend  to  the  conclusion,  that  I  enter- 
tain otherwise  than  the  greatest  respect  for  the  decisions  of  the  court 
of  Excheouer.  But  I  say  nevertheless,  with  all  the  respect  which 
we  must  feel  for  the  decisions  of  that  court,  that  there  can  be  no 
doubt  that,  from  entertaining  questions  of  revenue,  the  crown  being 
constantly  a  party  there,  the  tendency  of  that  court  is  to  allow  the 
claim  of  the  crown.  My  lords,  the  reason  why  I  ui^ge  upon  your 
lordships  the  great  distinction  between  this  court  and  the  court  of 
Exchequer,  is,  that  in  the  court  of  Exchequer,  the  Attorney  General 
undoubtedly  possesses  and  constantly  exercises  many  privileges 
which  are  not  allowed  to  him  in  any  other  court  in  the  Kingdom. 
The  reason  probably  arises  from  the  nature  of  the  business  carried 
on  in  that  court  Among  other  privileges  in  the  court  of  Exchequer, 
the  Attorney  General  may,  at  any  moment,  pending  another  cause, 
or  motion  for  a  new  trial,  and  as  soon  as  the  counsel  sits  down,  or  I 
believe  while  the  counsel  is  in  the  middle  of  an  argument,  rise  and 
claim  the  exclusive  attention  of  the  court  to  any  matter  of  revenue 
or  prerogative  on  the  part  of  the  crown. 
The  Attorney.  General,     And  here. 

Sir  Fitzroy  Kelly,  It  has  not,  that  I  am  aware  of,  been  done 
here.  But  there  are  these  distinctions  between  the  latitude  allowed 
in  the  court  of  Exchequer,  and  in  other  courts. 

My  lords,  I  will  not  detain  your  lordships,  after  so  lengthened  an 
argument  in  this  case,  upon  this,  which  perhaps,  after  ul,  is  not  a 
very  important  point,  except  as  it  regards  foture  cases.  I  conclude, 
therefore,  by  submitting,  that  unless  some  clearly  applicable  pre- 
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cedent  in  point  can  be  called  before  your  lordships,  your  lordships  Regina  o.  TI10 
will  not,  upon  a  question  of  this  kind,  arising  indirectly  and  inci-    ^*>h«bopof 

dentally  between  the  crown  and  the  subject,  deny  the  subject  that  ^ — ^!Zl 

right  which  he  possesses  in  all  other  cases,  and  grant  any  extension  Sir  Fitnoj 
to  the  prerogative  of  the  crown.     And  I  submit  to  your  lordships,  ^^j^^^^ 
that  there  is  no  precedent  in  point,  and  that  therefore,  as  in  the  iS^mj 
case  of  Bowe  v.  Brentan,  this  claim  must  be  disallowed.     My  lords,  General's 
my  own  experience  does  not  furnish  me  with  any  cases  bearing  upon  "«"**<>  »*P*y- 
this  point     I  do  not  know  whether  any  of  the  officers  of  the  court 
have  a  recollection  of  cases.     But  your  lordships,  no  doubt,  if  it 
becomes  necessary,  will  put  the  question  in  a  course  of  inquiry. 

Lord  Denkan.    I  must  confess  I  am  very  jealous  about  this  idea  Theooortbu 
of  a  vested  right  in  counsel  to  make  a  reply.     It  is  really  not  of  the  Jcr&M»  molt 
consequence  mat  is  supposed.    When  we  hear  any  counsel,  I  take  it  conTenieDt 
to  be  a  right  in  the  court  to  say,  after  the  counsel  has  concluded,  coane. 
whether  the  case  ought  to  be  argued  upon  the  other  side.     The 
rule  of  practice  has  reference  to  the  public  convenience,  and  must 
in  some  degree  depend  on  our  view  of  the  state  of  the  question. 
The  course  of  proceeding  before  a  jury  may  admit  of  a  difierent 
consideration ;  but  we  have  a  control  over  all  our  proceedings  in 
this  court,  and  we  have  always  a  right  to  prescribe  the  course  which 
is  most  convenient  for  the  occasion. 

Mr.  HilL  Your  lordships  exercised  that  right  in  the  habeas  carpus 
case  from  Canada  (v). 

Lord  Dbnbcan  (after  conferring  with  the  other  judges).  It 
appears  to  us  that  it  would  be  convenient,  upon  this  occasion,  to 
bear  the  Attorney  General 


The  AUamey  General  in  reply.  Mv  lords,  thanking  your  lord-  The  Attorney 
ships  for  that  indulgence  which  you  nave  afforded  me,  your  lord-  ^y"*^** 
ships  will  not  deem  it  disrespectful,  when  I  state,  that  I  appear  here, 
by  my  prerogative  right,  to  chum  the  indulgence  which  your  lord- 
ships have  so  afforded  me.  My  lords,  it  would  not  become  me, — 
altnough  I  confess  that  I  am  struck  by  the  absence  of  all  argument, 
on  behalf  of  my  learned  friends,  as  to  many  of  the  objections  which 
have  been  urged,  collateral  to  the  great  point  in  this  case — it  would 
not  become  me,  claiming  a  reply  upon  tne  gpround  of  a  prero^tive, 
and  exercising  that  privilege  under  your  loi^hips*  kind  permission, 
to  make  any  observation  at  all  upon  those  collateral  and  subordinate 
questions.  I  ought,  in  the  exercise  of  what  I  deem  to  be  my  right, 
to  confine  mvself  simply  to  that  great  question,  which  arises  upon 
the  construction  of  the  statute  of  Henry ;  and  certainly  I  shall  not 
abuse  that  right,  by  going  into  any  of  the  subordinate  points,  which 
seem  to  me  to  remain  unanswered,  after  this  long  discussion ;  but  I 
shall  content  myself  simply  with  that  observation  upon  them. 

My  lords,  I  quite  agree  with  my  learned  friends,  in  holding  this  baportuice  of 
to  be  a  case  of  the  utmost  importance.     It  is  important  as  affecting  ^^'^^'^^ 
the  interest  of  the  crown :  it  is  important  as  affecting  the  interests 

(v)  Leonard  Watson's  case,  9  Ad.  &  £11.  731.    See  p.  808. 
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lUghm  V.  Tb«  of  the  ^nileman  whoee  qualifications  are  sought  to  be  impeached. 
^telbcT^  But  it  18  far  more  important  to  the  public  at  large,  afiect]i4--as  in 

"^'-  m^  judgment  it  does  afiPecty  in  the  event  of  your  lordships  ente^ 

The  Attorney  taming  this  motion,  or  midcing  the  rule  absolute, — the  peace  of 
General*  ^j^^  church,  the  security  of  that  establishment,  and  the  well  being 
^^'  hereafter  of  all  persons  interested  in  the  maintenance  of  our  true 

religion. 

My  lords,  I  am  at  a  loss  to  understand  what  there  is,  in  thb  ease, 

which  called  from  my  learned  friend,  Mr.  Badeky^  any  appeal,  to 

any  religious  feeling  which  should  actuate  your  lordships  (o).    The 

importance  of  the  case  undoubtedly  will  require  a  full  consideFaboo 

of  it;  but  the  decision  of  it  will  be  arrived  at  with  the  same  careful 

attention,  and  with  no  more,  than  vou  would  dispose  of  any  case  of 

e^ual  importance.    I  quite  agree  likewise  with  my  learned  fiiend, 

Sir  Fitzroy  Kelfy,  that  it  is  a  case  deserving  of  the  deepest  ooDside* 

ration ;  but  I  dissent  fix>m  his  notion,  that  unless  your  lordships  see 

clearly  and  plainly,  beyond  the  possibility  of  doubt,  your  way  toi 

decbion  in  favour  of  the  view  which  I  take,  you  are  to  yield  to  anj 

supposed  notion  of  practice  which  may  prevul  here  or  elsewbcit 

Consoqnenceof  and  take  a  step^  the  infallible  consequence  of  which  will  be  to 

miuM^iiii  will   "DK^^l®  men's  minds  for  a  lengthened  period,  and  which  is  insp* 

be  to  unsettle    pUcable  in  its  practice  to  a  case  of  this  description,  where  his  giace, 

men^  minds,     the  archbishop,  must  take  upon  himself  in  his  consecration  to  (kci(ie 

the  law;  while  your  lordships,  by  entertaining  a  doubt,  may  pot  tix 

people's  minds  in  an  unsettled  state,  and  ultimately  present  tbe 

matter,  involved  in  great  difficulty,  for  tbe  determination  of  bb 

Themandamns  grace  the  archbishop.     I  apprehend,  therefore,  that   unless  your 

g^tedlliniMs  ">'d8hip8  see,  in  a  matter  of  tnis  novel  description,  your  way  clearly 

the  esse  be       and  plainly,  beyond  all  doubt,  to  the  maintenance  of  this  mandamusi 

F*'^*SSbt**     *  different  rule  will  prevail  in  this  case  bom  what  ordinarilj  is 

"^  supposed  to  prevail  in  the  common  cases  adverted  to  by  my  leanied 

friend ;  and  that  you  will  not  stay  the  ordinary  execution  of  tbe 

law,  or  what  is  admitted  on  all  hands  to  have  l>een  the  concuireDt 

practice  from  the  earliest  periods,  unless  you  are  satisfied  bv  tbe 

arguments  of  my  learned  friends  that,  beyond  the  possibilitr  of 

doubt,  you  will  not  miscarry  in  granting  tbe  rule ;  knowing  W 

necessity  that  the  mere  suggestion  of  a  doubt  for  a  moment  must  be 

attended  with  such  fearful  consequences. 

My  lords,  my  learned  friend  Mr.  Badeky^  and  my  learned  friend 
Sir  Fitzroy  Kelly ^  in  the  same  view,  have  contended  that  this  motion 
^•**"^"  infringes  not  upon  the  prerogative  of  the  crown.  And  my  learned 
betwMn  the''  friend  Mr.  Badeky  has  drawn  a  refined  distinction  between  tbe 
pltciogandthe  placing  and  the  making  of  bishops.  In  illustration  of  that  aigument, 
making  of  he  bas  Said :  Can  it  he  pretenaed,  if  a  bishop,  upon  ezaminaiiom 
refined  ^^^  ^"^*  ^  priest  unfit  for  inauction  into  a  government  livings  that  that 
Crown's  prero-  J^  ^  interference  with  the  prerogative  of  the  crown  (id)?  Far  from 
gatiye  in  re-  it.  The  presentation  to  livings,  founded  upon  patronage,  is  no  pre- 
spectofbi^p.  rogative  of  the  crown.  So  early  as  the  reign  of  Edwud  3,  it  is 
"diffi»rent        admitted  to  have  proceeded  upon  a  tot^y  distinct  footing;  forjoor 

footing  from 
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lordships  know,  that  bj  25  Edward  3,  stat.  3,  it  is  put  upon  the  lUgina  9,  The 
ground  of  simple  unprerogative  patronage,  and  that  a  quare  impedit  ^^SSJ^^lTr^ 
is  given,  even  to  try  the  question  of  the  right  of  the  party,  the  . !!-il 

Eresentee  under  the  patronage  of  the  crown.  There  therefore  exists  The  Attorney 
etween  those  two  cases  no  analogy  whatever.     The  one  is  founded  ^^^    ' 

upon  patronage,  exercised  upon  endowments,  the  gift  of  others ;  the  '- " 

other  proceeds  upon  pren^tive,  from  the  head  of  the  state,  and  in  ofcrovin 
respect  of  endowments  founded  by  the  crown  itself,  and  given  by  ^^!!' 
the  crown,  in  right  of  its  prerogative.  I  tliink  therefore,  my  lords,  that  gut.  sTf'Sta^ 
with  this  single  observation  I  have  disposed  of  that  apparent  analogy  tutum  pro 
adverted  to  by  my  learned  friend.  Clero." 

I  come  now,  therefore,  to  what  is,  in  my  view,  the  correct  con- 
struction of  the  statute ;  and  I  confess,  having  attended,  as  I  have 
done,  with  great  anxiety  to  the  arguments  of  my  learned  friends, 
from  the  commencement  to  the  end  of  them,  and  having  listened  as 
far  as  I  could  with  every  desire  to  understand  their  arguments,  that 
so  far  as  those  arguments  have  gone,  to  my  mind  at  least,  they  have 
only  raised  difficulties  against  themselves ;  and  the  more  you  refer  to 
the  ancient  canonical  institutions  upou  this  subject,  the  more  certain 
is  the  construction  of  the  statute,  for  which  we  now  contend.     But, 
my  lords,  before  I  proceed  to  make  a  remark  or  two  upon  the  statute, 
I  want  to  advert  to  an  observation  with  which  my  learned  friend 
Sir  Fitzroy  Kelly  most  forcibly  concluded  (jt).     When  referring  to  Status  of  the 
the  status  of  the  objectors  upon  this  occasion,  he  pointed  out  a  great  objeeton. 
difficulty  which  would  occur,  in  the  event  of  any  one  of  those 
gentlemen  receiving  a  presentation  to  a  benefice  within  the  diocese 
of  Hereford. .   He  says,  that  what  those  gentlemen   may  consider 
to  be,  and  what  may  be  true  doctrine,  may,  by  possibility,  in  the 
opinion  of  the  bishop  elect,  be  false  doctrine,  and  that  they  may  be 
deprived  of  a  temporal  interest,  and  that  therefore  they  have  a  valid 
objection  to  state  before  the  court.    I  wish  to  take  that  argument  at 
a  much  higher  point.     I  want  to  consider  the  difficulties  which  must  Difficulties 
suggest  themselves  to  your  lordships*  minds,  if  you  were  to  listen  to  f^jabU,  ifiuay 
this  application,  and  allow  the  doctrine  of  the  bishop  to  be  decided  inquiry  into 
by  my  learned  friend  Dr.  Bumaby,  the  vicar  general.     And  I  want  soundness  of 
to  present  to  your  lordships  the  difficulty  which  must  occur,  and  f^SttedT 
which  can  only  be  remedied  by  the  exercise  of  the  prerogative  for  ^^ 
which  I  now  confidently  contend.     I  assume  that  the  court  makes 
the  rule  absolute :  the  question  is  to  be  determined  by  the  arch- 
bishop, or  the  vicar  general.     It  is  not  too  much  to  say,  that  what 
has  happened,  may  happen  again,  and  that  shades  and  differences 
of  faith  may  prevail  from  time  to  time ;  and  we  may  have,  in  the 
province  oi  York,  that  held  to  be  sound  which  is  questioned  in 
Canterbunr*  or  the  reverse.     What  is  the  result  of  that?     Who  is 
to  determme  the  soundness  of  the  doctrine  ?    Is  it  the  archbishop, 
without  appeal  ?     We  have  then  prevailing,  with  no  responsibility, 
the  same  doctrine,  if  you  please,  out  under  different  forms,  in  the 
two  provinces  of  this  kingaom ;  and  a  third,  (by  admission)  uncon- 
trolled^  in  Ireland,  where  the  responsible  minister  of  the  crown  is  the 

(x)  Supra^  p.  496. 
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AfSibbhm^  ^^*  j"<%®  ^^  ^^  filncss  of  the  bishop, — a  third  doctrine  there 

Cuittrba^.    cuireDt     Can  my  learned  friends  sav,  that  that  is  cured  by  an  appeal 

Th  Attorne     ^  another  court?  Granted:   for  if  this  view  be  correct,  ana  tbe 

Oenertl't     ^   archbishop  be  sittina;  in  his  court  of  audience,  or  whatever  it  may  be, 

replj.  there  was  an  appeal  originally  to  the  delegates,  and  now,  by  transr 

A  ▼irtoallf  laj  ference,  to  the  privy  council  (v)-    Who  then  determine,  irrespoDabl; 

^2^*1^^^^      and  widiout  check,  the  question  of  soundness  of  doctrine,  on  appeal 

tiMoitiiiicie   '  ^^'^  ^^^  Grace  of  York  or  of  Canterbury  ?  Laymen,  whose  qualifi- 

•nd  ifTeqfKm.     cation  is,  that  they  have  the  honour  to  be  summoned  to  her  majestj's 

f  *^d*^d^     privy  council     A  bishop  or  more  may  be  there,  as  my  learned  friend 

(mettioos"^      says:  they  may  be  summoned ;  but  they  may  be  overruled  by  the 

ooctrine.  decision  of  the  laymen.     And  thus,  laymen,  without  appeal,  are  to 

be  judges  of  the  soundness  of  doctrine,  which,  my  learned  friend  sajs, 

is  of  such  essence  and  importance,  that  the  church  alone  can  judge 

of  it  I  By  the  constitution  of  that  court,  one  bishop  and  three  layinen 

must  be  present;  and  that  court  so  constituted  must,  in  the  view 

taken  by  mv  learned  friend,  be  the  court  to  decide   upon  the 

question  of  doctrine ;  which  will  not  relieve  my  learned  friend  from 

tne  difficulty  of  a  diverse  doctrine  prevailing  in  York,  in  Canterbuij, 

The  dtficttltiei  jnd  in  Ireland,  as  of  necessity  it  may.     How  then  is  this  difficulty 

onlj^^M?v^  ^^  ^  S^^  ^^  ^f^  ^^  ^^  simplest,  in  the  plainest,  and,  as  it  seems  to 

bv  the  exerciM  me,  (remembering  the  precision  with  which  statutes  were  framed  in 

"  "  ""^^K^  those  days)  in  the  most  conclusive  way,  pointed  out  by  that  statute; 

gattre.*'"^"^  ^7  niaking  the  temporal  head  of  the  church  the  person  responsible 

for  the  election  of  the  officers  of  the  church,  and  resting  in  the 

^ '  prerogative,  to  be  exercised  by  the  responsible  minister  of  the  crown, 

the  choice  of  the  party  who  is  to  be  deemed  fit  and  who  is  to  fill  the 

office.     And,   my  lords,  when  your  lordships  see  the   difficulties 

which  may  and  must  prevail,  and  when,  witn  them  in  view,  yoor 

^y*^^*^«     lordships  turn  to  the  words  of  the  statute,  I  confess  that,  so  fer  from 

was  to  ge^rid    ^^^^  Statute  leaving  any  doubt  upon  the  minds  of  those  who  have  a 

of  all  such         knowledge  of  what  was  the  then  prevailing  canon  law,  not  of  this 

(raestions  as      couniiy,  but  prevailing  generally,  and  what  it  was  the  object  of  the 

presen .      legislature  to  prevent,  it  seems  to  me  that  nobody  could  have  penned 

an  act  better  calculated  to  get  rid  of  this  present  question,  than 

those  who  penned  the  statute  upon   which  this  present  questioQ 

principally  arises.    Now  what  says  that  statute  ?  My  learned  firieod, 

the  Solicitor  General^  adverted  to  a  passage  which  for  a  moment  had 

escaped  my  attention,  and  which  is  conclusive  upon  the  matter. 

Under  the  old    llie  history  of  the  law  is  this.     I  admit,  that,  according  to  the  old 

ctnonical  elco-  canonists  and  jurists,  where  there  was  a  canonical  election  (and,  by 

qSy  was' '"     ^^  ^^^^  ^  would  remind  your  lordships  that  since  the  passing  of  the 

permitted, at     act  of  parliament  the  word  ''canonical"  is  omitted),  certain  persons 

conSrmation.     qqIj  ^^f^  qualified  to  elect ;  and  only  certain  persons,  defined  by 

the  canonists,  could  be  elected     There  was  no  mode  of  ascertaining 

the  validity  of  the  election;   no  head,  but  the  Pope  (throogh 

usurpation),  to  put  his  authoritative  sanction  upon  the  election,  By 

reason  of  the  qualifications  of  the  electors  or  of  the  elected.    And 

(^)  Bj2  &  3  Wm.  4,  c.  92;  after-      c.  41 ;  6  &  7  Vict  c.  88;  andf  A  » 
wards  amended  bj  stats.  8  &  4  Wm.  4,      Vict.  c.  69. 
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therefore,  when  the  matter  was  strictly  conducted  as  a  canonical  RegHiA  v.  The 
election,  the  part^  who  confirmed  might  incjaire  into  the  election,    ^j^^rtw*^ 

Kke  the  process  of  quo  warranto  in  a  temporal  inquiry ;  and  he  might  '- 

inquire  into  the  fitness  of  the  elected ;   there  were  no  other  means  Th«  Attorney 
presented  by  the  law.     But  in  passing,  it  is  an  observation  which  ^r*^' 

cannot  escape  your  lordships,  and  cannot  fail  to  have  peat  weight,   — '. 

that,  in  the  four  days  whicn  have  been  consumed  in  the  argument  No  certaiatyM 
in  this  inquiry,  no  one  of  my  learned  fiiends  has  satisfied  your  J^J^J^/ ^* 
lordships,  what  are,  or  are  not,  the  binding  jurists,  of  whom  this  binding  au- 
court  can  take  notice.     At  all  events,  neither  of  those,  I  know,  who  tboritj. 
are  referred  to  by  the  statute  (z\  (I  allude  now  to  the  Constitutions  Constitution! 
of  Othobon  and  of  Peckham)  make  mention  of  the  confirmation  of  ^^^"^ 
bishops:  there  is  not  a  word  about  the  confirmation  of  bishops. 
And,  remembering  that  those  canons  only  are  law,  which  have  been 
sanctioned  by  statute,  or  have  been  made  the  law  of  the  land  by  the 
custom  of  the  country,  we,  to  say  the  least  of  it,  are  now  much  in 
the  dark,  to  know  upon  what  constitution,  or  upon  what  doctrine, 
we  are  to  rely. 

But  I  proceed  with  the  statute.     It  seems  that  this  being;  by  gut.  25  Hen. 
admission,  the  canonical  mode  of  election  and  confirmation,  there  ^  c,  20. 
had  been  a  contest  with  Henry  3  which  was  unsuccessful,  and  which  Prerious  at- 
was  yielded  by  John;  and  in  the  reim  of  Henry  8,  in  the  23rd  riaTon^r^""" 
year,  the  Statute  of  Annates  passed,  which  said  this :  We  find  that  compromise 
the  Pope  is  encroaching  upon  the  jurisdiction  of  the  crown:  in  with  the  Pope, 
effect  the  Pope  is  making  pretences  for  obtaining  large  donations  gl^^^^en,  a 
and  subsidies  fit>m  bishops,  upon  their  election.     The  statute  of  the  c.  20. 
23rd  of  Henry  8  does  not  interpose  imperatively,  but  gives  to  the 
crown  an  authority  to  negociate  with  the  Pope,  if  the  Pope  will 
yield  to  those  necuciations.     The  statute  of  25  Henry  8  savs :  The  Which  failing, 
Pope  has  not  yielded;  we  will  therefore  recite  the  act,  and  we  will  ^^'^  ^^^o 
pass  it  as  a  binding  law.     And  what  says  the  3rd  section  ?     **  For-  the  ancient  and 
asmuch  as  in  the  said  act " — that  is,  the  Statute  of  Annates, — ^*  it  is  uncontrolled 
not  plainly  and  certainly  expressed,  in  what  manner  and  fashion  J^J^^'^^n 
archoishops  and  bishops  shall  be  elected,  presented,  invested,  and  effect,  restored. 
consecrated  within  this  realm,"  it  enacts  *'  that  no  person  hereafter 
shall  be  presented,  nominated,  or  commended  to  the  oishop  of  Rome, 
otherwise  called  the  Pope,  or  to  the  see  of  Rome,  to  or  for  the 
dignity  or  office  of  any  archbishop  or  bishop  within  this  realm,  or  in 
any  other  the  king's  dominions,  nor  shall  send  nor  procure  there  for 
any  manner  of  bmls,"  &c.,  but  *'that  the  said  act  and  everything 
therein  contained  shall  be  and  stand  in  strength,  virtue,  and  effect 
It  re*enacts  that  statute.     Then  what  is  it?    As  my  learned  fi-iend 
suggested,  it  is  this :  '*  If  any  person,  being  named  and  presented  as 
aforesaid" — that  is,  named  and  presented  by  the  crown — "to  any 
archbishopiick  of  this  realm,  making  convenient  suit" — that   is, 
accepting  the  office,  and  requiring  to  be  confirmed  and  consecrated— 
*' shall  happen  to  be  letted,  deferred,  delayed,  or  otherwise  disturbed 
from  the  same  archbishoprick,  for  lack  of  pall,  bulls,  or  other  to  him 
requisite,  to  be  obtained  in  the  court  of  Rome  in  that  behalf,  that 

(z)  25  Hen.  8,  c.  19,  s.  7. 
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RcgiM  9,  The  then  every  such  peraon  named  and  presented  to  be  archbishop,  may 
^utnb?  ^^  ^^^  ^^^      consecrated  and  invested,  after  presentation  made,  as  u 

aforesaid,  by  any  other  two  bishops  within  this  realm,  whom  the 

The  Attorney   king's  highness,  or  aii^  of  his  heirs  or  successors,  kings  of  England 
reply.  ^"^  ^^^  ^^^^  being,  will  assign  and  appoint  for  the  same,  according 

and  in  like  manner  as  divers  other  archbishops  and  bishops  have 
been  heretofore,  in  ancient  time,  by  sundry  the  king*s  most  noble 
progenitors,  made,  consecrated,  and  invested  "  (a).  What  is  the 
meaning  of  that  ?  If  you  apply  to  the  archbishop,  and  the  archbishop 
rcQuires  suit  to  the  Pope,  and  will  not  invest,  you  may  apply  to  two 
bishops.  And  what  is  then  and  there  to  be  done  ?  As  was  done  of 
old,  before  the  Pope  interfered  with  the  nomination :  no  election, 
no  confirmation.  It  is  to  be  done  as  the  kings  formerly  did  it; 
there  is  not  a  word  about  confirmation ;  it  is,  as  they  *'made,  con- 
secrated, and  invested  "  them.  If  therefore  it  happens  that  the 
archbishop  delays,  and  sues  to  the  Pope  for  bulls  to  do  the  act,  you 
may  apply  and  make  suit  to  others;  and  then  those  bishops  shall 
proceed,  as  of  old  was  the  practice,  before  the  encroachment  of  the 
rope ;  and  there  shall  be  no  confirmation,  because  the  bishops  are 
not  to  confirm.  There  is  to  be  investitiu:e  and  consecratioD,  as 
bisliops  were  made  of  old  time  by  the  king's  progenitors^  How  wu 
that  done?  By  the  ring  and  staff.  Therefore,  so  far  from  that 
statute  fortifying  my  learned  firiends*  view,  the  case  is  this:  if  the 
act  of  23  Henry  8  had  been  a  positive  enactment,  the  practice  which 
was  adopted  in  Cranmer^s  case  (b\  would  not  have  prevailed.  But 
it  was  in  the  24th  year  of  Henry  8  fin  Cranmer*s  time)  that  the 
king  had  an  opportunity  afforded  to  nim  of  negotiating  with  the 
Pope ;  and  it  was  in  the  following  year  that  his  parliament  enabled 
him  to  pass  an  act  upon  the  basis  of  this  act  of  tne  23rd,  which  vas 
then  but  conditional,  and  is  now  recited  and  confirmed.  It  says  that 
this  practice  shall  be  absolute.  If  the  archbishop  sues  to  the  Pope, 
the  consecration  and  investiture  shall  go  on,  as  of  old,  when  the 
king  made  the  bishop  by  delivering  the  ring  and  the  staff;  and  there 
was  no  confirmation  whatever  required. 
Exception  in  My  lords,  my  learned  friend  Mr.  Badekyy  not  followed  I  think 
El*  '?^T  °f  ^7  ™^  learned  friend  Sir  Fitzray  Kelly ^  has  raised  an  objection  to  a 
tive  to^^aiV  clause  of  the  act,  the  7th  section,  as  applicable  to  pnemunire  {c).  A 
aire,  accounted  very  short  reference  to  the  history  ol  the  matter  will  explain  that 
^o*"-  observation.     Your  lordships  know  that  after  the  passing  of  this 

statute,  and  during  the  reign  of  Henry  8,  upon  the  dissolution  of 
monasteries,  a  large  portion  of  ecclesiastical  property  was  vested  in 
the  hands  of  laymen.  It  would  have  been  too  strong  a  measure  for 
queen  Mary  to  have  wrested  that  property  fix)m  the  holders ;  and 
accordingly  your  lordships  will  find,  in  1  &  2  Philip  &  Mary,  c  8, 
s.  40,  prcBmunire  threatened  against  those  who  should  disturb  that 
property.  In  repealing  the  statute  of  Philip  &  Mary,  in  the  reign 
of  Elizabeth,  ana  in  words  renewing  the  statute  ot  Henry  8,  it 
naturally  occurred  to  the  finamers  of  the  act  (d),  ''Yes;  but  here  isa 

(a)  23  Hen.  8,  c.  20,  s.  2 ;  suproy  p.  (c)  Sfmra,  p.  357. 

33,  n.  Id)  I  Eliz.  c.  1.    See  sect  32. 

(h)  Vide  stqnray  pp.  36,  130,  167. 
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Stringent  provision,  for  quieting  the  property  of  the  laity  which  has  Regina  9,  The 
been  acquired  from  the  church."    And  therefore   they  say  that    ^^^^f 

nothing  in  the  act  of  Philip  &  Mary  that  affects  prcBmumre,  shall  be  '- 

repealed.     My  learned  friend  says,  it  cannot  be  so.    You  find  in  the  Th«  ^J?^*^ 

7tn  section  of  the  statute  of  Henry  8  the  prtBmunire  v^hich  overrides  ^'^    ' 

the  whole  act ;  and  that  is  not  to  be  repealed.     The  explanation 

which  I  have  given  is  satisfactory   to    remove  the  objection  so 

urged  by  my  learned  friend  Mr.  Badeley^  and  it  is  too  much  to 

say  {e\  that  my  Lord  Bacons  in  enumerating  what  are  the  subjects  Lofd  Baoon. 

of  pr(Bmunire,  mentions,  as  he  does,  the  dean  and  chapter,  omitting 

the  archbishop ;  being  clearly  wrong  in  either  view ;  for  either  he 

has  made  a  mistake  in  omitting  the  archbishop,  or  he  is  wrong  in 

including  the  dean  and  chapter;  because  if  pr<tmumre  is  repealed 

for  one,  it  is  repealed  for  both ;  and  if  it  exists  for  one,  it  exists  for 

both.     At  all  events,  if  it  is  necessary  to  uige  any  authority,  seeing 

that  the  concurrent  view  of  all  writers  upon  the  same  matter  has 

been  against  the  new  construction  put  upon  this  act  by  my  learned 

friend  Dr.  Addams  and  my  learned  friend  Mr.  Badeleuy  Lord  Bacon 

is  an  authority  against  them ;  because  he  says,  that  the  dean  and 

chapter  have  this  choice,  either  to  obey  the  direction  of  the  crown, 

or  to  subject  themselves  to  pramumre. 

My  lords,  that  being  so,  and  it  further  appearing  clearljr  that  this 
prtemumre  clause  remains  part  of  the  act,  let  us  see  what  is  the  fair 
meaning  of  the  act  of  parliament.    I  am  not  going  now  to  argue  the 
act,  except  to  meet  the  objections  which  have  been  made  on  the  If  confirmation, 
other  side.     My  learned  friends  do  not  deny  that  the  election  is,  in  without  in- 
the  language  of  the  reigns  of  Edward  6,  of  queen  Mary,  and  of  queen  ^1[^b 
Elizabeth,  and,  in  the  more  classical  and  ornamental  language  of  my  mockery,  elec- 
leamed  friend  the  Solicitor  General^  a  shadow  and  a  sham ;  because  ^^^  ^  notlen 
the  dean  and  chapter  must  elect  the  person  mentioned  in  the  letters 
missive:  they  have  no  alternative.     But  my  learned  friend,   Sir 
Fitzrou  KeUyy  is  shocked  that  this  confirmation,  which  begins  with 
the  solemnity  of  prayer,  should  be  thrown  away,  and  should,  by  the 
exercise  of  the  prerogative,  be  utterly  void.     Now  let  us  see  what 
is  done  in  the  election.     The  election  takes  place  in  the  midst  of 
the  service  of  the  day ;  and  the  canonists  state  that  the  Te  Deum 
is  sung,  in  thanks  for  the  assistance  given  to  them  in  the  election  of 
the  party  named.     The  whole  of  it  preserves  the  form  of  election. 
In  the  language  of  Gibson  (/),  there  is  ^'  seeminaly^  an  election  in 
the  ^* footsteps^  of  the  old  election.      Surely,  if  there  is  anything 
wrong  in  having  matters  so  solemn  violated  in  the  proceedings  of 
the  election,  it  is  no  great  stress  of  argument  to  say,  that  the  same 
observation  is  applicable  to  every  confirmation. 

Now,  my  loros,  my  learned  friend  says,  is  it  not  dreadful  that  you 
may  have  a  heretic,  a  person  known  to  be  unfit?  Is  it  not  equally 
so  with  respect  to  election?  Suppose  the  dean  and  chapter  of 
Hereford  luiew,  to  use  the  language  of  my  learned  friend  Mr. 
Peacock  {g)y  that  the  man  had  committed  some  heinous  crime ;  sup- 

{e)  Shmroj  p.  35S.  (g)  Supra^  p.  322. 

(/)  Vtn  9vpra,  p.  142. 
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H^^M  9,  The  poee  we  take  the  case  of  perjury,  to  their  knowledge  committed: 

^SbSr!^  what  can  they  do  ?    They  must  elect,  upon  my  learned  friends' 

— *"      '    view,  in  order  to  pve  an  opportunity  of  inquiry :  because,  if  thej 

COTflwjy"^^   ^^  "^^  ^^^  ^^  °^  ii^quiry,  and  the  man  is  at  ooce  oonsecrated: 
rq>lj.  they  have  no  choice.     Again,  I  pass  over  the  confirmation  for  a 

moment,  assuming  that  the  confirmation  has  heen  regular,  that 
parties  have  been  called,  that  nobody  has  appeared,  that  do  objec- 
tion is  made ;  and  I  suppose  that,  between  tne  confirmatioii  and  tbe 
consecration,  it  comes  to  the  archbishop's  knowledge  that  the  part; 
And ooBseera^  has  committed  a  heinous  offence:  what  is  to  be  done?  Tbe  act  of 
don  aim.  parliament  has  pointed  out  the  mode  in  which  the  archbisho[»  is 

Dound  to  consecrate.  The  act  of  parliament,  passed  in  the  reigo 
of  Edward  6  (A^  before  the  repeal  of  the  statute  of  Henry  8,  be 
said  what  questions  and  answers  are  to  be  given.  The  greater  the 
offender,  the  more  certain  he  is  to  answer  the  questions  which  are 
put.  What  is  to  happen  ?  The  archbishop  knows  that  the  man  has 
committed  peijury;  and  the  man  adds  to  that  offence,  by  further 
peijuring  himself,  in  answer  to  the  inquiries.  The  act  of  parliament 
says,  that  that  form  of  consecration,  and  that  only,  shall  be  observed. 
The  archbishop  has  no  right  to  put  another  question.  And  the 
statute  of  Edward,  and  the  statute  of  Elizabeth  (t ),  and  all  of  them 
say,  that  the  consecration,  performed  according  to  the  form  in  the 
Prayer  Book,  shall  be  good  to  all  intents  and  purposes.  I  put  the 
case  that  the  archbishop  knows  that  the  man  is  ffuilty  of  a  heinoos 
offence.     He  knows  of  course  that,  the  more  guilty,  the  less  scru- 

Eulous  will  he  be  in  answering  those  inquiries,  what  is  he  to  do ? 
le  must  obey  the  act  of  parhament :  he  is  bound  to  do  it  It  is 
Slain;  because  the  act  says  (and  the  archbishop  has  no  right  to 
eviate  firom  the  form  prescribed),  that  those  shall  be  the  questions, 
and  those  only.  In  the  ordination  of  priests,  a  different  mode  is 
adopted:  opposers  are  called.  Not  so,  in  the  case  of  a  bishop: 
those  questions,  and  those  only,  can  be  put ;  and,  being  answered^ 
the  consecration  must  proceed.  My  learned  fiiend  says,  what  if 
they  are  not  answered  ?  Why  then  there  is  no  let  or  impediment 
by  the  archbishop:  it  is  part  of  the  duty  of  the  bishop  to  answer 
the  questions;  because  that  was  the  legal  meaning  of  consecratioD, 
in  the  reign  of  Elizabeth,  when  the  act  was  revived  and  re-enacted 
He  answers  those  questions ;  if  he  answers  them,  the  consecration 
must  go  on.  I  am  putting  a  case. — Is  that  a  greater  hardship?  ^^ 
is  a  greater  blow  to  the  church,  it  is  a  greater  difficulty,  than  being 
depnved  of  the  means  of  inquiring  at  confirmation.  I  am  tabi^ 
the  strongest  case. 
!!iMK*cv>^*'*»  My  lords,  these  matters  have  not  been  overlooked ;  these  questions 
of  the  wn.  j^^^^  ^^^  escaped  attention.  In  the  very  work,  in  the  very  pamphlet 
Francis  Mason,  before  your  lordships  {j%  page  17,  Francis  Mason  comments  upon 

ao  authorit? 

unfaToarable  to 

CheoppoMn.  (A)  5  &  6  £dw.  6,  c.  1 ;  ^^An  Act      Archbishops  and  Bishops  of  this  Realms 

for  the  Uniformity  of   Service  and  to  be  good,  Uwfulf  and  perfect." 
Administration    or    the    Sacraments  (f)  **  The  Royalty  of  the  Crown  in 

throughout  the  Realm/*  Episcopal  Promotions,**  quoted  by  Dr- 

(t)  8  Eliz.  c.  1 ;  *^  An  Act  declaring  Addams  ;  mpno,  p*  277,  et  seq. 
the  making  and  consecrating  of  the 
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that  question.     Philodoxiis  says,  **  But  if  the  King,  deceiv'd  by  Regina  o.  The 
undeserved  recommendations,  diould  happen  to  propose   to   the    Are^^op®*" 

Clergy  a  person  unlearned,  or  of  ill  morals,  or  otherwise  manifestly  . -^ 

unworthy  of  that  function,  what's  to  be  done  then  ?"  says  Philo-  Sj^J^i^"^ 
dbxus.  My  leamed  friend  did  not  read  this ;  but  I  read  it  now,  as  reply, 
answering  the  difficulty  which  is  presented  to  the  court  Ortho* 
doxus  says  this :  **  Our  Kings  are  wont  to  proceed  in  these  cases 
maturely  and  cautiously ;  I  mean,  with  the  utmost  care  and  pru- 
dence :  and  hence  it  comes  to  pass  that  the  Church  of  England  b 
at  this  time  in  such  a  flourishing  condition."  Then  proceeds  the 
questioner:  **  Since  they  are  but  men,  they  are  liable  to  humane 
weakness :  and,  therefore,  what  is  to  be  done,  if  such  a  case  should 
happen?*  Then  comes  the  answer:  "  If  the  electors" — that  is 
betbre  the  election — **  could  make  sufficient  proof  of  such  crimes  or^ 
incapacities,  I  think,  it  were  becoming  them,  to  represent  the  same 
to  the  King  with  all  due  humility,  modesty,  and  duty;  humbly 
beseeching  his  Majesty,  out  of  his  known  clemency,  to  take  care  of 
the  interest  of  the  widowed  Church.  And  our  Princes  are  so 
famous  for  their  piety  and  condescension,  that,  I  doubt  not  but  his 
Majesty  would  graciously  answer  their  pious  petition,  and  nominate 
another  unexceptionable  person,  agreeable  to  all  their  wishes.  Thus 
a  mutual  affection  would  be  kept  up  between  the  Bishop  and  his 
Church."  Now  that  very  case  has  occurred  to  Francis  Mason,  in 
his  justification  for  the  course  taken  by  Elizabeth  in  the  nomination 
of  her  bishops.  Fhilodoxus,  who  is  supposed  to  be  a  Romish  priest, 
objects  to  i^  and  says,  the  crown  is  not  in&Uible ;  the  crown  may 
commit  an  error.  The  answer  is  given  in  the  first  instance.  He 
pursues  that  inquiry,  and  asks,  What  is  to  be  done?  Does  Ortho- 
doxus  sa^,  '*  Aye ;  but  there  are  intervening  steps  where  the  matter 
can  be  mquu*ed  into,  where  the  soundness  of  the  doctrine  of  the 
party  nommated  can  be  tested?"  No:  he  says  that  the  electors 
can  represent  the  case  to  the  archbishop  who  is  bound  to  confirm, 
can  represent  it  to  the  archbishop  who  is  bound  to  consecrate,  can 
humbly  represent  it  to  her  Majesty,  '*  with  all  due  humility,  modesty, 
and  duty ;  humbly  beseeching  her  Majesty"  to  nominate  somebody 
else ;  and  then  the  respective  duties  of  each  party  will  be  perfectly 
dischaiged.  The  Queen,  who  may  be  deceived,  may,  in  the  exer- 
cise of  her  prerogative,  if  she  is  satisfied,  or  if  her  advisers,  after  full 
consideration,  are  satisfied,  that  the  person  so  appointed  is  unfit, — 
the  Queen  may  then  nominate  a  fresn  person.  But  to  say,  that  the 
archbishop  may  inquire  into  the  matter,  that  he  is  to  be  the  judge  of 
doctrine,  that  he  is  to  decide  whether  the  party  shall  be  nominated 
or  not,  is,  in  truth,  to  make  him  the  judge,  and  to  give  him  a  veto 
upon  the  exercise  of  the  crown's  prerogative.  The  whole  of  these 
writers  thus  show,  (and  I  apprehend  that  others,  if  they  were 
searched,  would  show  the  same),  that,  although  there  is  an  attempt 
by  ancient  forms  to  connect  the  link  which  all  are  so  interested  to 
preserve  between  the  ancient  and  the  reformed  church,  yet,  when 
they  are  brought  to  the  dividing  point,  it  can  be  explained  clearly, 
that,  though  mere  is  no  right  to  interfere  with  the  prerogative  of 
the  crown,  a  representation  to  the  crown  may  preserve  a  mutual 
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confidence  between  the  bishop  and  the  churdi»  the  act  betng  effiscted 
by  the  crown,  which  is  the  qMiitnal  head  of  the  choich  in  these 
mattera. 

My  lordfli  I  only  wish  to  point  ont,  in  addition,  what  I  think  is  a 
mbtake  of  my  learned  fiiend.  Sir  Fitzroy  Kdfy,  in  respect  of  the 
service  of  consecration.  He  says,  if  the  archbishop  must  ooofirm, 
he  must  consecrate  (k):  the  same  words  are  applicabk  to  each,  in 
the  act  of  parliament  Now  each  must  be  according  to  the  law  as 
it  then  stood ;  and  at  the  time  that  this  act  was  revived  or  re-enacted 
by  the  statute  of  Elizabeth,  the  veir  form  of  consecration  was  a 
subsisting  definition  of  the  consecration  itself;  and  at  that  time,  it 
is  important  to  observe,  when  that  form  of  amsecration  was  pre- 
scribcKi  by  the  statute  of  Edward  6,  there  was  no  confirmation  at 
all,  because  it  had  been  abolished  by  the  provision  of  a  statute  (l\ 
which  was  afterwards  repealed:  therefore  there  was  no  fisrm  of 
confirmation  then, — ^none  whatever. 

My  lords,  I  think  it  would  be  wrong  in  me  to  avail  mjaelf  of 
your  lordships'  kindness  at  greater  length.  I  have  only  one  other 
topic  to  mention  to  your  lordships  for  your  consideration,  in  this 
fiirther  remark,  that  although  I  took  the  liberty  of  pressing  upon 
my  learned  fiiends,  in  the  commencement  of  my  address  to  your 
lordships,  the  necessity  of  finding  a  single  instance  in  whic:h  a 
similar  objection  had  been  heard,  they  have  fiiiled  in  that  attempt 
They  have  referred  to  Parker^t  case^  which  b  no  authority.  It  was 
not  a  proceeding  under  the  act  It  is  doubtfiil  if  there  was  a  letter 
missive.  It  is  certain  that  the  letters  patent  were  not  addressed 
to  the  archbishop  (m),  in  the  terms  of  the  act;  because  he  was  a 
Roman  catholic.  The  course  of  election  did  not  take  place  within 
the  time  prescribed  by  the  act ;  the  confirmation  was  not  within  the 
time ;  and  the  consecration  was  not  There  were  no  oppoeers» — 
none  whatever.  And  because  there  was  a  doubt,  whether  it  was  an 
election  under  the  act,  they  did  not  take  the  course,  which  is  now 
taken,  to  produce  the  queen's  patent  as  proof  of  the  fiicts,  but 
proved  them  by  parol,  there  being  no  obiector.  My  learned  firiend 
can  brinff  that  case  only ;  and  that  really  is  the  precedent  for  the 
course  which  he  now  proposes  to  take  I  Your  lordships  know  that 
tins  matter  was  discussed  m  the  case  of  77i«  Prednuterv  of  Auchter- 
arder  v.  LordlSnnauL  Formerly  benefices  in  Scotland  like  bishop- 
ricks  in  England,  were  donative.  I  am  merely  going  to  read  the 
language  of  Lord  Brougham^ — a  single  word,— ^I3^use  his  lordship 
points  out  very  clearly,  what  is  the  nature  of  the  choice.  If  your 
lordships  think  I  ought  not  to  do  so,  I  will  abstain,  and  will  merely 
give  your  lordships  the  reference.  It  is  page  693  of  the  6th  volume 
oi  Clarke  and  Ftnnelfy^s  Reports. 

My  lords,  I  think  that  perhaps  I  ought  not  fiirther  to  trouble  your 
lordsnips  upon  the  matter.  I  have  only  to  conclude  by  praying 
you,  as  early  as  is  consistent  with  your  lordships'  view  of  mis  im- 


(k)  iSkpra,  p.  410.  (m)  Hestb,    Aichbialu^  of  York. 

(0  1  £dw.  6,  c.  2.    Vide  SMpra^  p.     "^de  Ji^ira,  p.  237,  n.  (A). 
42,0. 
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portant  question,  to  intimate  your  lordships'  opinion  upon  it     I   Rcginav.  The 
do  assure  you,  that  the  case  is  one  of  the  deepest  importance,  and   ^l^!i^!^ 

that  it  will  be  of  &r  greater  importance  if  the  minds  of  the  clergy  ^^^* 

are  unsettled,  and  the  matter  of  faith  or  doctrine  is  left  abroad  or  The  Auonej 
unsettled,  by  any  course  pursued  kj  your  lordships,  which  shall  ^j?^** 
send  this  case,  by  possibility,  (I  say  advisedly,  by  possibility,  seeing 
that  there  can  be  no  probability)  for  inquiry  into  the  doctrines  of 
him  whose  confirmation  is  attempted  to  be  set  aside. 


On  Tuesday,  the  1st  of  February,  their  lordships  delivered  their  lit.  Fob.  1R48. 
judgments  neriatinu 

Mr.  Justice  Erle. — A  rule  for  a  mandamus  to  the  archbishop  of  Judgment  of 
Canterbury,  to  hear  and  decide  on  the  objections  of  the  applicants  to  ^-  J"'*^ 
the  confirmation  of  the  election  of  Dr.  Hampden  to  the  bisnoprick  of      ^ 
Hereford,  upon  the  ground  of  the  unsounaness  of  some  theological 
opinions  published  by  him,  has  been  moved  for.     In  support  of  the 
apj^lication  it  has  been  contended  that  the  archbishop,  when  con- 
firming the  election  of  a  bishop  in  obedience  to  staL  25  Hen.  8, 
c.  20,  is  bound  to  try  judicially  the  validity  of  the  election;  and  that 
persons  present  at  the  time  of  confirming  have  a  right  to  state  to  him 
their  objections  to  the  person  elected,  and  to  demand  his  judgment 
thereon,  and  that  this  right  may  be  enforced  by  mandamus  in  case 
of  a  refusal  to  hear.     To  mis  it  has  been  answered,  that  the  provisions 
of  the  statute  are  in  direct  contradiction  to  the  right  contended  for. 

The  question,  therefore,  turns  upon  the  efiect  of  the  statute. 

The  preamble  of  the  third  section  recites  that  the  manner  and  Effect  of  sut. 
fashion  of  electing,  presenting,  investing,  and  consecrating  bishops  25  Hen.  8,  c. 
had  not  been  plainly  and  certainly  expressed  in  stat.  23  Hen.  8,  and  ^^* 
for  remedy  enacts,  by  sect.  4,  that  the  dean  and  chapter  shall  elect 
the  person  named  in  the  letters  missive  of  the  king,  within  twelve 
days ;  and  in  case  of  their  default,  that  the  kinff  may  nominate  and 
present  to  the  archbishop,  such  person  as  the  king  shall  think  able 
and  convenient  for  the  vacant  bisnoprick.  And  by  sect.  5,  first,  that 
in  case  of  such  nomination  and  presentment,  the  archbiishop  shall 
with  all  speed  invest  and  consecrate,  without  any  recourse  to  Rome ; 
and,  secondly,  that  in  case  the  dean  and  chapter  shall  elect  the  person 
named  in  the  letters  missive,  their  election  shall  stand  good  and 
effectual  to  all  intents,  and  the  person  so  elected,  after  certification 
to  the  king,  shall  be  reputed  and  taken  by  the  name  of  lord  elected  of 
the  bishoprick.  Then  the  oath  and  fealty  appointed  for  the  same 
being  made  to  the  king  by  the  person  so  elected,  the  king  shall  signify 
the  said  election  to  the  archbishop,  commanding  and  requiring  him 
to  confirm  the  said  election,  and  to  invest  and  consecrate  the  person 
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SflgiBA  V.  The  SO  elected.     And  by  sect  7,  if  any  archbishop  after  any  siicfa 

AfeUiibop  or  election  or  nomination  shall  be  signified,  shall  refhse,  and  do  not 

CMitfbofy.    confirm  and  consecrate  the  peraon  so  elected  or  nominated,  with'ui 

JodgiCTtef     twenty  days,  or  if  any  person  shall  admit  anynrooess  to  tfaeoootnrr 

Mr^iMCiM       ^f  ^^  ^Qg  execution  ot  this  act#  such  person  snail  hacm:  the  penalties 

of  a  pnemonire. 

Upon  this  review  it  appears  to  me  that  the  power  of  nominating 
to  a  vacant  bishoprick  is  given  to  the  king,  and  that  the  archbishop 
has  no  authority  to  judge  whether  the  king  has  properly  exeidsed 
that  power. 

If,  for  defiiult  of  election,  the  king  nominates  to  the  anjibishop, 
the  archbishop  is  made  liable  to  a  penal^  if  he  refuses  and  do  no( 
consecrate  within  twenty  days ;  and  in  this  case  it  was  not  contended 
that  he  is  empowered  to  sit  in  judgment  upon  the  propriety  of  the 
kinff's  nomination. 

If  upon  any  sufficient  grounds  within  his  knowledge  he  should 
remonstrate  against  the  command,  it  is  not  easy  to  suppose  that  the 
penal  law  would  be  resorted  to  against  him ;  still,  if  it  were  necessan 
to  decide  the  right,  the  king,  in  my  judgment,  is  here  made  supreme, 
DviTorooiiae.   ^^^  the  duty  of  consecration  b  imposed  on  the  archbishop;,  whether 
cratKmimperm.  he  approves  of  the  person  presented,  or  not. 
lun^bL^D.  ^  ^^'^^  ^^  ^^  election  by  the  dean  and  chapter  of  the  person  named 

^^^  in  the  letter  missive,  the  king  is  to  command  the  archbishop  to 
confirm  the  election ;  and  th'is  brings  us  to  the  point  of  contention 
between  the  parties,  whether  thb  command  to  confirm  operates 
Acoordiog  to  according  to  tne  usual  meaning  of  those  words,  or  as  a  command  to 
'"'^^V^'*  *  try  the  validity  of  the  election  in  respect  of  the  regularity  of  the 
^^^do^  pi^oceedingB  and  the  qualifications  of  the  elected,  and  to  adjudge 
Ml  include        whether  it  shall  be  confirmed  or  annulled. 

authority  to  According  to  the  general  rule,  the  words  of  a  statute  should  be 

*'"'  *  construed  in  their  ordmary  sense,  so  as  to  give  efiect  to  all  its  parts. 

Now,  in  the  ordinary  sense  of  the  worja^,,aj^ognniandjo^onfiraa^ 
election  does  not  involve  an  authonty  to  SnuTTtr 
^  li  the  other  parts  ot  the  statute  are  reganlecl,  it  is  provided  that 
the  election  by  the  dean  and  chapter  of  the  king's  nominee  shall  be 
good  and  eflectual  to  all  intents,  and  the  clause  relating  to  the  com- 
mand to  confirm  immediately  follows.  Confirming,  in  its  ordinary 
sense,  is  consistent  with  this  provision ;  but  it  is  a  contradiction  in 
terms  to  say  that  an  election  may  be  good  and  effectual,  to  all  intents, 
that  is,  absolute  and  conclusive,  and  at  the  same  time  voidable  and 
inconclusive. 

The  enactment  that  the  person  elected  shall  be  reputed  and  taken 
by  the  name  of  the  lord  elected,  is  inconsistent  with  a  power  to 
adjudge  him  disqualified;  and  it  is  very  notable  that  he  is  to  make 
oath  and  fealty  for  the  office  before  even  the  command  for  confir- 
mation issues. 

The  enactment  prohibiting  the  archbishop  fiom  refusing  and 
omitting  to  confirm  and  consecrate  for  twenty  days,  and  fiom  admit- 
ting any  process  to  the  let  of  the  due  execution  of  the  statute,  is 
inconsistent  with  the  supposed  duty  to  invite  and  receive  objections, 
and  to  decide  whether  he  will  confirm  or  refuse. 
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If  analogy  be  consulted,  no  reason  can  be  suggested  why  the  Regina  v.  The 
nomination  of  the  kin^,  by  letters  patent,  should  be  absolute ;  and    ^^J^^JJ^' 
the  nomination  of  the  king,  by  letters  missive  to  the  dean  and  chapter,     — ^^^' 
should  be  subject  to  review.    The  statute,  therefore,  if  construed  by  Judgment  of 
ordinary  rules,  does  not  operate  to  impose  on  the  archbishop  the  £^|g  "**"* 
duty,  or  to  give  to  the  applicants  the  right  alleged. 

nut  it  is  contended  that  the  confirming  of  the  election  of  a  bishop  Argamunt,  in 
by  the  metropolitan  has  a  technical  sense,  to  be  found  in  the  canon  f»vow;o^the^ 
law,  and  expresses  an  examination  by  him  into  its  validity,  both  as  ^^l^onT*"* 
regards  the  proceedings  of  the  election  and  the  qualification  of  the  deriTed  firom 
elected ;  that  thispower  of  the  metropolitan  was  exercised  from  the  *^  j^^**^ 
earliest  times  of  Christianity  throughout  the  Christian  world,  and  ^amin^' 
had  accordingly  prevailed  in  England  down  to  the  time  of  Henry  8 ; 
and  that,  thererore,  the  legislature  intended  it  should  have  this 
technical  sense  in  the  statute  in  question. 

In  support  of  these  views,  many  passages  from  writers  on  the 
canon  law  and  from  historians  were  adduced.  Also,  the  form  of 
citing  all  opposers  to  appear  and  state  their  objections,  which  has 
been  in  use  upon  connrmations,  at  least  from  the  time  of  Queen 
Elizabeth,  was  much  relied  on;  and  the  advantage  of  giving  to  the 
archbishop  this  power  of  inquiry,  and  to  the  people  mis  power  of 
objecting  to  the  bishop  elect,  was  mentioned. 

but  these  grounds  are,  in  my  judgment,  untenable.     In  the  first  Received 
place,  the  reception  of  evidence  of  extrinsic  &cts,  for  the  purpose  of  meeningof 
affectine  the  construction  of  a  statute  thereby,  and  altering  the  nJJ^iJ*"'^ 
received  meaning  of  known  words,  is  dangerous,  if  not  illegaL     But  tSbcted  by 
supposing  the  evidence  to  be  receivable,  the  assertion  that  anv  such  extrinsic  eri- 
usage  of  confirmation  by  the  archbishop  prevailed  in  Englana  down  o^^JJ^se  nich 
to  the  time  of  the  passing  of  the  statute,  does  not  appear  to  me  to  amstruotion 
be  proved.    The  preambfe  brings  before  us  stat  23  Hen.  8,  fix)m  not  prored. 
which  it  is  to  be  gathered,  that  nomination  and  presentation  by  the 
king  to  the  pope  was  the  course  then  for  the  making  of  bishops,  and 
that  inconvenience  had  arisen  from  exactions  and  delay  oy  the 
pope,  and  therefore  provision  is  made  for  the  king  to  nominate  and 
present  to  the  archbishop,  and  for  the  archbishop  to  consecrate  the 
bishop  so  nominated  in  case  of  delay  by  the  pope ;  and  the  course 
thus  provided  b  described  to  be  **  according  and  after  like  manner 
as  divers  archbishops  and  bishops  have  been  heretofore  in  ancient 
time  by  sundry  the  king's  prwenitors  made,  consecrated,  and  in- 
vested, within  this  realm."    The  making  and  consecrating  of  a 
bishop  is  mentioned  several  times  in  this  preamble ;  but  confirming 
is  not  mentioned,  nor  is  there  a  sign  in  the  statute  that  confirmation 
by  the  archbishop  was  then  in  use  in  England.    The  preamble 
asserts  the  former  practice  of  the  kings  of  England  to  nominate  for 
consecration. 

llie  reference  to  histoiy  leads  me  to  the  conclusion  that  bishop- 
ricks  were  donadves  of  the  king  under  the  Saxon  and  some  Norman 
kings;  from  the  charter  of  King  John  to  the  reign  of  Edward  S, 
bishops  were  elected  by  the  dean  and  chapter,  and  confirmed  by  the 
archbishop ;  and  that  from  the  reign  of  Edwfuxl  3  to  the  time  of  thia 
statute,  the  pope  had  superseded  the  archbishop,  except  on  a  few 
occasions  when  the  papal  see  was  powerless. 
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Rcgina  •.  The  Then,  what  foundation  I  would  ask,  has  the  Court  for  ammin^ 

^Tllhi!?,*^  ^^  ^^  usage  of  confirmation,  in  the  sense  now  contended  for, 

_^_!!IZl  prevailed  in  net,  or  was  generally  known  down  to  the  time  of  tbe 

Judgment  of  statute,  when  the  evidence  is  satisractory  only  as  to  the  intennd  froo 

Mr,  '"■••■■  —         -  -            — -         -  -  - 


gr^j«i«oe       King  John  to  Edward  3? 

RuleiofcftiKm       ^^  ^  ^^  necessary  to  ask  what  foundation  in  fact  there  is  far 

law  rwptetiiiff  Supposing  that  the  legislature  referred  to  that  part  of  the  caoon  law 

^^S^^^^i     ^"^^^  .to  confirmation  of  ecclesiastical  election^  which  has  been 

toaerlTtget^    Cited     The  doctrine  in  that  law  on  this  subject  is  shown  to  ban 

of  Christkaitj.  originated  in  the  early  ages  of  Christianity,  when  the  whole  ChnsOin 

community  being  the  church,  joined  in  the  election  of  bishops,  aod 

the  rules  were  pertinent  to  contested  elections  by  lai]ge  nombeis^bm 

are  extremely  inapplicable  in  case  of  a  nomination  by  the  kins. 

whether  direct,  or  circuitous  throtigh  the  medium  of  a  dean  aoi 

chapter. 

Forei(mcanon       ^^  foreign  canon  law  has  no  binding  effect  in  England ;  and  the 

in^ngluid/"^  object  of  the  statute  which  immediately  precedes  the  statute  u 

Stat  'iS  Hen.    question,  was  to  limit  the  canon  law  of  England.     It  recites,  tiut 

H,  0. 19.  several  canons  were  thought  to  be  prejudicial  to  the  prerogative,  and 

repuja^ant  to  the  laws  ana  statutes  of  the  realm,  ana  creates  a  cooh 
mission  for  revising  that  law,  and  provides,  that  until  this  revisioD 
shall  be  complete  such  canons  only  shall  be  used  and  executed  as 
they  were  before  the  making  of  the  act,  and  of  these  such  only  as  vac 
not  contrariant  to  the  laws,  statutes,  and  customs  of  the  realm,  nor 
to  the  damage  or  hurt  of  the  king's  prerogative.  It  is  improbable 
that  the  parliament  which  so  rej^arded  the  canon  law,  intended  to 
use  the  word  '* confirm"  not  in  its  usual  sense,  but  in  a  sense  ad- 
mitting a  reference  to  that  law  in  limitation  of  the  important  statute 
now  in  question. 
Praoonitttimi  The  proclamations  purporting  that  those  who  object  to  thebidop 
•ieonaniMtioii.  ^j^^  ^j^jj  |^  j^^^^^  ^^  ^j^^  ^^^  ^f  ^^  confirmation,  were  next 

pressed  upon  us,  as  showing  that  the  law  was  in  accordance  with 
their  purport,  and  that  the  word  <^  confirm"  in  the  statute,  was  uaed 
in  the  technical  sense  before-mentioned.  But,  if  the  constructioD  o^ 
the  statute  is  as  above  stated,  it  is  incon^tent  with  the  right  indicated 
by  the  form,  and  a  proclamation  would  be  of  no  avail  against  c 
statute. 

Furthermore,  if  the  proclamation  be  a  mere  form,  it  affords  no 

Eiresumption  of  any  ri^t ;  and,  inasmuch  as  the  election  of  a  bishop 
Y  the  dean  and  chapter  is  a  mere  form,  and  confirmation  of  as 
election  is  part  thereof,  the  strong  presumption  is,  that  the  coofinni' 
tion  of  a  merely  formal  election  is  itself  mere  form.  Indeed,  it  is  u^ 
effect  enacted  to  be  merely  formal ;  for  the  statute  declares  the  elec- 
tion to  be  good,  which  is  the  substance  of  confirmation,  and  dierefoR 
it  leaves  nothing  but  a  form  to  be  added. 
Mm  forms  It  is  obvious  to  legal  experience  that  numerous  forms  of  wonb 

S^nnu^oar  P'®^**^  ^^  ^""^  '^w,  wmch  are  at  variance  with  Uie  fiict  they  po^ 
Uw.  to  state,  some  being  vestiges  of  rights  that  have  ceased,  some  being 

fictions  to  cover  cl]Anges  introduced  in  the  law,  and  some  from  other 
sources.    No  reason  is  suggested  why  the  form  used  by  theappanto^ 
at  the  confirmation  may  not  belong  to  this  dass. 
Non-exmbe        If  it  had  been  more  than  a  form,  the  right  of  opposing  wou» 
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probably  have  been  exercised;  yet  no  one  recorded  instance  has  ^^^.J;^^ 
been  produced  of  an  opposer  having  exercised  the  rijght  now  claimed     c^^^^^ 

by  the  applicants,  in  any  country,  or  at  any  time,     xne  industry  and  '- 

research  have  been  extreme;   no  restriction  has  been  placed  on  Judgment  of 

reference  to  any  kind  of  work,  English  or  foreign,  l^nd  or  historical;  gjl'^"***^ 

and  all  that  has  been  shown  in  the  way  of  actingon  me  rieht,  before 

the  present  year,  has  been  the  attempt  against  bishop  Mounti^e,  Moontagne's 

in  tne  reign  of  Charles  1,  which  was  evaded  without  a  decision ;  ^^^^^ 

and  the  reported  intention  of  making  the  attempt  in  two  other 

cases  (n),  which  never  reached  to  action. 

If  the  evidence  of  the  practical  exercise  of  the  right  wholly  fiuls*  Right  eon- 
so  does  the  evidence  of  opinion  among  the  writers  of  recognized  **°t!l^u"*' 
authority  on  English  law.     From  Lord  Coke  to  Mr.  Justice  Black-*  ^{mof  rZ 
stone,  no  expression  of  any  author  has  been  adduced  to  show  that  cognised 
the  right  in  question  was  considered  by  him  to  exist,  or  had  been  «>^ontj. 
brought  to  his  notice. 

The  absence  of  usage,  and  the  absence  of  recognition  by  text 
writers,  is  not  merely  a  fidlure  of  support  for  the  case  of  the  appli- 
cants, but  of  positive  force  against  them. 

We  were  further  {xressed  with  the  importance  of  a  right  tending  Alleged  im- 
to  insure  excellence  in  bishops,  and  to  increase  the  confiaence  of  the  P*'^?"****^^^^ 
people  in  the  Church  establishment,  and  such  results  were  urged  as  j^^  *^^ 
making  the  existence  of  the  right  probable.     But  if  there  are 
advantages  on  one  side,  the  evus  wnich  suggest  themselves  to  a 
practical  mind,  may  more  than  counterbalance, — ^nay  afford  a  strong 
argument  to  the  contranr.     But  this  inquiry  is  ill  suited  to  the  office 
of  a  judge,  who  has  to  dieclare  the  law  as  it  is,  not  as  it  ought  to  be; 
and  as  the  inquiry  would  lead  to  considerations  that  might  seem 
disrespectful  to  otners,  if  the  abuses  of  the  institution  which  may 
easily  occur  were  pointed  out,  I  merely  suggest  the  nature  of  the 
answer  that  may  be  given. 

Another  point  was  made  for  the  applicants  in  answer  to  the  con*  LiteDtion  of 
struction  of  the  statute,  namely,  that  the  sole  purpose  of  the  legisla*  i?"^th*"^** 
ture  was  to  put  an  end  to  the  interference  of  the  see  of  Rome  with  putting  an  end 
the  English  Church,  and  that  the  statute  ought  to  be  so  construed  as  to  papal  inter* 
to  limit  its  operation  to  that  result  feiroce. 

But  the  intention  is  clearly  expressed  both  to  prohibit  the  inter-  • 
ference  of  the  pope,  and  also  to  lay  down  substantively  the  manner 
and  form  of  electing,  presenting,  and  consecrating  the  bishops  of  the 
church  so  severed  from  Rome.  Effect  must  be  given  to  every  part 
of  the  statute,  and  those  who  claim  to  be  bishops  of  the  English 
Church  ascertain  their  title  by  its  positive  enactments^  which  are 
complete  without  the  negative  enactments  relating  to  Rome :  the 
full  operation  of  the  statute  not  only  destroys  papal  influence,  but 
declares  the  rights  of  the  king,  and  fixes  clear  limits  against  encroach* 
ment ;  and  the  legislature,  warned  by  the  history  of  past  troubles,  had 
reason  to  provide  against  future  contentions  between  the  Crown  and 
all  ecclesiastical  aumorities. 

After  giving  my  best  attention  to  the  argument,  my  mind  is  brought 

(n)  jftfjTfo,  pp.  391, 898. 
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RcgiM  f>.  The   to  the  clear  conclusion  that  the  supposed  right  does  not  exist,  and 
Arebbishopof  that  the  rule  for  a  mandamus  ouirht  to  be  dischanred. 

Cmterbary.  ^  ® 


Judgneotof 
Mr.  JosUoe 
Colwidg«. 


AgitatKHiof 
prasent  qnet- 
tion,  M  afiect- 
ingtheehtirch, 
and  thepMoe 
of  the  public 
nind. 


Mr.  Justice  Coleridge. — I  am  now  to  deliver  my  opinion  apoo 
this  rule  which  has  been  aigued  at  the  bar  with  such  remarkibk 
learning  and  ability ;  and  I  cannot  but  express  my  regret  that  I  ana 
called  on  to  do  so  at  so  short  an  interval  after  the  discussion,  and 
one,  so  much  engaged,  as  entirely  precludes  the  deliberate  aod 
satisfactory  consideration  of  the  aigument  and  attentive  ezaminatioc 
into  the  authorities,  which  the  importance  of  the  question  at  isue 
deserves.     I  regret  this  the  more  deeply,  because  I  feel  myself  com- 

Eelled  to  differ,  I  fear,  from  my  Lord,  and,  as  I  learn,  from  mj 
rother  Erie,  not  merely  from  the  legal  conclusion  to  be  drawn  6m 
the  arguments  adduced,  but  upon  the  practical  disposal  of  the  nik 
before  us.    Upon  the  former  I  should  express  myself  with  diffidence, 
even  if  I  had  the  happiness  to  have  them  concurring  with  me.  Tk 
question,  narrowly  and  simply  as  it  may  be  propounded,  baa  jet 
oeen  argued,  and  properly  argued,  on  grounds  so  large,  and  inqoirkt 
have  been  instituted  so  various,  so  wide,  mounting  up  to  such  remote 
and  obscure  antiquity,  spreadixig  out  into  branches  of  law  with  whicb 
we  are  so  litde  famuiar,  that  it  is  rather  excusable  in  an  advocaie 
than  possible,  I  think,  for  a  judge,  to  express  himself  with  any  strong 
confidence  upon  it     At  least,  speaking  for  myseli^  I  must  conioB 
unfeignedly  such  is  the  state  of  my  mmd  after  such  examination  as 
I  have  been  able  to  give  to  the  subject     Upon  the  latter,  the  mere 
disposal  of  the  present  rule,  I  must  avow  in  sincerity  that  I  ha?e  no 
doubt;  and  it  is  a  great  consolation  to  me  that  by  the  course  wliich 
I  should  recommend,  any  error  of  judgment  into  which  I  may  luve 
Allien,  would  not  be  final 

I  am  not  insensible  to  some,  it  may  be  great,  public  inoonje 
nience  which  might  result  firom  the  needless  agitation  of  a  qaestioa 
such  as  the  one  hefore  us.  I  own  I  think  it  has  been  somewhat 
exaggerated ;  but  whatever  may  be  its  amount,  it  is  to  be  remem- 
bered that  there  will  be  no  li^ht  compensation  in  the  more  satis- 
foctory  settlement  by  a  conclusive  and  final  judgment  in  the  highest 
resort,  which  it  would  then  receive.  But,  after  all,  the  inconve- 
nience is  not  all  on  one  side,  and  there  is  no  consideration  so  stroQg 
with  me  as  the  danger  of  doing  a  final  injustice,  by  unneoessanlv 
taking  a  course  which  precludes  all  further  consideration. 

I  cannot  doubt  that  those  fit)m  whom  I  have  the  misfortune  to 
differ,  entertain  these  feelings  in  general  as  strongly  as  I  do  nijaelf; 
but  I  presume  they  think  the  present  Question  one,  with  regard  to 
which  they  cannot  properly  be  indulgecL  They  regard  the  appljo- 
tion  to  the  Court  as  mischievous,  or  at  best  of  little  practical 
importance ;  one  not  to  be  listened  to  with  fovour,  to  be  compiie<l 
with  only  so  far  as  it  is  rested  on  the  clearest  and  most  demonatra- 
tive  evidence.  The  course  of  my  judgment  will  show  to  what  extent 
I  differ  firom  them  in  this  opinion. 

On  both  sides  it  has  been  urged  that  the  interests  of  the  Church 
are  at  stake,  and  no  doubt  to  some  extent  they  are;  but  I  trust  and 
believe  that  in  this  respect  also,  some  natural  exaggeradcm  exists  on 
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lx>th  sides,  and  that  when  the  ferment  of  the  moment  shall  have  Regina «.  The 
subsldedy  it  will  be  found  that  neither  to  have  secured  or  enlarged   Archbisbop  of 

her  just  freedom  of  action  on  the  one  hand,  nor  on  the  other  to ^' 

have  laid  more  bare,  or  more  firmly  to  have  rivetted  the  restraints  Judgment  of 
imposed  on  her  by  the  statute,  will  have  vitally  affected  those  pre-  coi«idSeT 
cious  and  immortal  interests.     For  my  own  part,  I  am  desirous, 
and  I  am  not  ashamed   to   confess  it,  entirely  to  forget,  for  a 
moment,  considerations  which  affect  the  mind  so  powerfully  as  it       [ 
may  be  to  disturb  its  calmness,  and  to  regard  the  mere  question 
before  me  more  coldly.     In  this  feeling  it  is  that  I  desire  to  rest 
my  judgment  on   this  narrow  ground,  simply  on  my  conviction 
that  the  applicants  have  laid  such  grounds  before  the   Court,  as 
according    to    its    usual  course  and   the    principles  which   have 
usually  governed  our  discretion,  entitle  them  to  the  writ  of  man- 
damns,  and  to  call  on  the  defendants  either  to  demur,  or  to  make  a 
return. 

And  the  first  questions  which  arise  preliminarily  almost  in  the  Sufficiency  of 
way  of  the  ai^ument  are.  Is  this  the  case  in  kind,  in  which  a  man-  »*«r«^  >«»  *^® 
damns  can  issue  ?     Have  these  parties  such  an  interest  as  entitles  ^ 
them  to  demand  it  at  our  hanos?     Upon  these  by  way  of  direct 
answer  I  shall  be  the  less  full,  both  because  I  believe  the  Court  are 
agreed  to  the  extent  at  least  of  thinking  that  there  is  no  such  diffi- 
culty on  either  point  as  should  prevent  the  writ  fixim  issuing,  and 
also  because  the  more  full  and  complete  answer  in  both  respects  will 
depend  on  the  result  of  the  more  ^neral  discussion  that  remains 
behind.     For  the  present,  therefore,!  will  only  say  that  I  think  this 
was  a  case  of  an  inferior  court  with  a  question  before  it  for  decision, 
in  which  parties  lawfully  summoned  to  appear,  and  having  a  suffi- 
cient interest,  have  prayed  to  be  allowed  to  appear  and  to  be  heard, 
and  have  been  refused. 

If  this  general  statement  be  true,  and  I  admit  that  its  truth  will  Tbopreienta 
depend  on  the  result  of  the  whole  argument,  I  think  it  cannot  be  ^^l^^jj^jlj^^ 
doubted  that  it  is  within  the  province  of  this  Court  by  mandamus  to  {he  Q.  B. 
compel  the  inferior  court  to  admit  them  to  appearance,  and  hear 
their  allegation&  Nor  will  it  be  an  answer  simply,  that  such  inferior 
court  is  an  ecclesiastical  one,  or  the  matter  in  discussion  of  ecclesi- 
astical cognizance ;  the  ecclesiastical  courts,  as  such,  are  not  with- 
drawn fit>m  the  general  superintendence  or  control  which  this  Court 
exercises  by  mandamus,  or  prohibition  over  all  inferior  courts.  We 
cannot,  indeed,  direct  the  course  of  their  proceedings,  or  prescribe 
their  judgments  beforehand,  nor  review  them  in  the  way  of  appeal 
afterwards;  they  are  the  judges  of  their  own  practice,  they  are  to  frame 
their  own  judgments  according  to  their  own  law,  when  that  law 
alone  is  to  be  the  rule  of  decision ;  but  still  we  shall  compel  the 
ecclesiastical  judge,  as  we  would  any  other  inferior  judge,  to  act  in 
his  duty,  just  as  we  should,  and  constantly  do,  restrain  him  when  he 
appears  to  be  about  to  exceed  his  jurisdiction. 

This  stands  on  the  clearest  principle,  and  it  would,  I  believe,  have 
been  hardly  necessary  to  say  the  few  words  I  have  said  on  this 
subject,  but  for  the  misunderstood  case  cited  in  the  ailment  on  ^L*''^?g/'" 
this  point,  of  The  King  v.  The  Churchwardens  of  St  Peter^Sy   TTiet-  Pcter^Thetl 

O  O  ford. 
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ford  (o).  That  case  is  so  often  cited  and  its  importance  so  magni- 
fiedy  that  one  is  surprised  to  find  its  whole  statement  and  arguutent 
comprised  in  six  Imes,  and  its  judgment  in  less  than  twa  The 
Court  there  refused  a  mandamus  to  churchwardens  alone,  to  make  a 
rate  for  the  repairs  of  the  parish  church,  saying,  that  it  was  a  mibject 
purely  of  ecclesiastical  jurisdiction.  I,  for  one,  do  not  questioo, 
upon  consideration^  the  propriety  of  that  decision ;  though  perhan 
I  might  wish  that  the  juugment  nad  been  reported  at  greater  leogtD, 
or  expressed  in  less  general  or  more  qualified  language*  The  whole 
subject-matter  of  church  repairs  and  church  rates  is  of  eccleaastical 
cognizance ;  to  the  ecclesiastical  court  tbe  applicant  was  bound  to 
go  in  the  first  instance,  and  there  was  no  reason  to  suppose  that  thit 
Court  would  close  its  doors  against  him ;  there  was  no  alleged  defect 
of  justice,  and  therefore  no  ground  for  this  Court's  extraordinan 
interference.  What  bearing  that  decision  has  on  the  present  case  it 
is  very  difficult  to  see. 

Nor,  I  think,  does  any  difficulty  arise  from  the  &ct  that  the  eccl^ 
siastical  court  here  has  neard  one  side,  and  profqfidfidjo,^"^^^^^ 
In  the  course  of  the  argument,  the  counsel  were  askeil  w] 


eraor 
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damiu. 


case  had  been  found  in  which,  under  such  circumstances,  the  wnt 
had  gone,  and  the  answer  was  in  the  negative.  Mr.  Robinson  h» 
referred  us  to  tbe  case  of  The  King  v.  The  Justices  of  GomarroRjin 
in  the  4th  voL  of  Bamewall  and  Alderson,  p.  86,  in  which,  on  an 
application  for  a  mandamus  to  sessions  to  near  where  thej  bad 
decided,  Mr.  Justice  Holroyd  said,  **  If  it  had  appeared  in  this  case 
that  the  sessions  had  heard  one  side,  and  had  altogether  refused  to 
hear  the  other,  I  should  have  thought  it  the  same  as  if  the  case  bad 
not  been  heard  at  all,  and  I  should  men  have  been  of  opinion  that  this 
mandamus  ought  to  issue."  It  is  always  vety  satis&ctory  to  have  such 
authority  as  Mr.  Justice  Holroyd's  for  any  position  one  lays  down; 
but  I  confess  that,  without  it  on  this  pomt  I  should  have  bad  no 
difficulty.  In  regulating  our  discretion  as  to  the  issuing  of  a  man- 
damus we  are  to  be  guided,  I  think,  rather  by  principle  than  p^ec^ 
dents.  In  order  to  secure  the  fuU  and  complete  aciministratioD  of 
justice,  we  are  to  regard  substance,  and  not  form,  or  we  shall  be 
entrusted  to  litde  puipose  with  this  invaluable  writ  If  the  case  on 
the  part  of  tbe  apphcants  be  in  other  respects  well  founded,  ^ 
hearinff  that  has  taken  place  is  the  same  as  no  hearinir;  the  decisioD 
>  aecision. 


is  no 


Opposen  not 
having  been 
admitted  ai 
parties  in  court 
below,  no  poi- 
libilitj  of  ap- 
peal. 


This  last  observation,  with  another  closely  connected  with  it,  dis- 
poses of  another  objection,  that  the  complaint  of  the  applicants  is  in 
truth  a  complaint  against  the  court  below,  of  an  error  m  its  practice 
or  its  decision,  and  their  remedy  by  appeal.  If  there  has  beeo  oo 
decision,  there  can  be  no  appeal;  if  tnere  has  been  no  party,  theie 
can  be  no  appellant*  And  so  as  to  the  right  of  a  party  to  prosecute 
any  particular  suit  in  any  particular  court;  that  court  may  bate  its 
own  rules  according  to  which  that  question  will  be  to  be  detertnioed 
as  it  arises,  and  this  court  will  not  in  general  interfere  with  such  nileS) 
still  less  with  the  Court's  decision  upon  them ;  but  before  the  point 


(o)  5  T.  R.  864-    Vide  gupra,  p.  150,  157. 
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arises  for  decision,  before  the  Court  can  apply  its  rules,  the  party  Regina  v.  The 
must  be  admitted  as  a  suitor  to  state  his  case.  Archbishop  of 

Considerable  stress  was  laid  by  the  counsel  aeainst  the  rule,  on ^—Tl^ 

the  want  of  interest  in  the  applicants  to  entitle  tnem  to  come  to  us  Judgment  of 
for  the   writ     On   many  grounds  it  seems  to  me  that  they  Tiad  ^{J-^^ 
sufficient;    they  are  all,  mdeed,  involved  in  the  general  question,  jj.jlj^%^i^ 
which  will  remain  to  be  discussed  presently.     If  the  whole  proceed-  Mrtieg. 
ing  on  which  the  inferior  court  was  to  be  engaged  was  a  mere  form 
and  shadow,  if  the  citations  to  appear  were  mere  mockery,  interest  in 
anybody  there  could  be  none ;  and  on  the  same*  supposition  these 
applicants  have  no  interest  here ;  at  all  events,  it  would  be  a  waste 
of  the  time  of  the  coiu*t  even  to  listen  to  their  application.     But  on 
the  other  supposition,  which  for  this  purpose  they  have  a  right  to 
make,  the  citations  themselves  seem  to  give  them  an  interest,  and 
still  more  the  relations  which  two  of  them,  as  incumbents  in  the    ^ 
diocese  of  Hereford,  have  in  the  faith  and  doctrine  of  their  future    F 
bishop.   We  have  more  than  onclr  determined  that  the  interest  which 
an  innabitant,  merely  as  such,  add  though  no  member  of  the  corpo-* 
rate  body,  has  in  the  good  government  of  the  borough  or  city  which 
he  inhabits,  is  suflScient  to  entitle  him  to  be  relator  in  a  quo  warranto 
filed  to  question  the  election  of  the  mayor  or  members  of  the  town 
council;  the  analogy  between  the   two  cases  seems  to  me   to  bcf 
perfectly  just 

It  is  not  worth  while  to  notice  the  objection  founded  on  the  Church  charcli  Diici- 
Discipline  Act,  which  could  scarcely  nave  been  seriously  urged,  and  pline  Act 
I  pass  without  further  delay  to  the  great  question  in  the  case,  the 
proper  construction  to  be  put  upon  stat.  25  Hen.  8,  c.  20,     And  in  Conetrnctionof 
applying  myself  to  that  question  I  need  not  say  in  this  place,  that  8tat.26Hen.B» 
our  object  must  be  to  ascertain,  not  what  it  might  be  supposed  c.  20. 
Henry  8  intended  or  wished,  but  the  true  meaning  of  what  the 
legislature  has  Written.     If  the  former    consideration    could    be 
properly  admitted  into  the  inquiry,  or  the  evidence  upon  it  ascer- 
tained satisfactorily^  I  have  no  reason  to  believe  that  it  would  be  in 
the  result  unfavourable  to  the  view  I  take  of  the  statute ;  but  on 
general  principles  that  cannot  be ;  it  is  not  quid  voluit  Rex,  but  only 
quid  dixit  Parliamentum,  that  lawyers,  indeed  any  reasonable  inter** 
preters  of  the  law,  can  inquire  into. 

The  statute  in  the  fifth  section  enacts,  that  after  an  election  of  a 
bishop  by  the  dean  and  chapter  of  the  cathedral  church  of  the  see, 
the  king  shall  signify  the  election  to  the  archbishop  of  the  province^ 
requiring  and  commanding  him  to  confirm  the  said  election ;  and  the 
question  now  for  the  first  time  to  receive  a  judicial  decision  is.  What 
is  the  import  of  this  command?  On  the  one  hand,  it  is  said,  that  it 
created  a  new  duty  in  the  archbishop,  invested  him  with  a  new 
function,  but  that  the  duty  and  function,  were  both  purely  minis- 
terial, and  the  act  to  be  done  a  mere  valueless  form ;  on  the  othcr^ 
it  is  contended  that  the  act  of  confirmation  is  a  solemn  important 
'judicial  act,  which  fi'om  the  earliest  ages  of  the  Christian  Church  it 
was  a  part  of  the  archbishop's  or  metropolitan's  duty  to  perform,  and 
that  the  command  in  the  statute  was  to  perform  that  act|  in  virtue  of 
that  office,  with  all  its  attendant  responsibilities  in  the  officer  per- 
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forming  it,  and  consequences  to  the  election  with  regard  to  which  it 
was  performed. 

It  is  obvious  that  those  who  maintain  this  latter  sronnd,  take  apoe 
themselves  a  large  burden  of  affirmative  proof.  In  order  to  d^ 
what  confirmation  means  in  this  section,  they  seek  to  show  what  k 
meant  from  the  earliest  ages  down  to,  and  at  the  time  of,  the  stitote\ 
passing;  and  no  one  will  question,  but  that  this,  if  satis&ctcHnljiDiile 
out,  is  both  on  legal  principles  of  interpretation,  and  according  to  ik 
plain  common  sense  of  mankind,  a  proper  mode  of  arriving  at  the 
true  meaning  of  the  word.  If  the  confirmation  of  a  bishop  elect  w&^ 
a  process,  known  at  the  time  of  passing  the  act,  of  a  certain  xaiast 
to  be  performed  by  a  certain  fijnctionary,  and  havio}^  certain  cobs- 
<]|ucnces,  the  language  of  the  legislature  simply  direcUne  that  fi]n^ 
tionary  to  go  through  that  process,  would  deceive  and  mislead,  aniea 
it  were  used  in  that  sense,  and  as  containing  and  involving  erery 
thing  so  known  and  understood. 

I  use  the  words  '*  simply  directmg,"  because  the  legislature  migir 
use  the  word,  though  incorrectly,  in  any  other  senae  ;  and  if  otlie 
parts  of  the  statute  make  it  clear  directly,  or  by  strong  inference;  tk 
It  was  used  in  some  other  sense,  unquestionably  that  most  prerai 
It  is  necessary  therefore  for  the  applicants  to  examine  all  parts  o/ 
the  statute,  and  to  show  that,  taken  altogether,  no  inference  as 
thence  be  drawn,  which  contradicts  the  presumption  to  be  drav3 
from  their  antecedent  historical  evidence. 

Even  if  no  such  inference  can  be  drawn  from  the  statute  itself  it 
might  be,  though  not  so  easily  or  clearly,  dravm  from  the  provisiafr  1 
of  other  statutes  contemporaneous  or  about  the  same  period  in  pi^ 
materia ;  it  was  fitting,  therefore,  to  take  such  statutes,  if  aoj^  f^ 
the  account.  Lastly,  it  was  right  to  examine,  what,  in  point  of  Ac:- 
was  done,  and  has  been  done,  at  the  time  or  in  succeeaing  ages,bj 
those  who  were  to  obey  the  statute.  No  usage  can  control  ^ 
unambiguous  language  of  the  law,  no  disuse  can  render  it  obsolete, 
but  when  the  question  is  upon  the  meaning  of  the  language,  vb^ 
has  been  done  under  it  may  be  inquired  mto,  as  of  more  or  le$ 
cogency,  according  to  circumstances,  in  determining  that  qoestioO' 

There  are,  then,  four  heads  of  inquiry.  The  first,  third,  •» 
fourth  may  be  considered,  for  the  most  part,  inquiries  intomattenc^ 
fact ;  the  second  is  one  of  construction.  I  do  not  propose  to  foUf 
the  applicants  through  them  all;  the  time  forbids  my  doing  so  »d^ 
factorily,  even  with  regard  to  those  that  I  shall  inquire  into.  b^I 
opinion,  they  have  made,  upon  each  and  all,  a  case  so  strong  s^ 
raises  a  firm  belief  in  my  mind  that  the  conclusion  they  come  toi> 
the  true  one ;  and  I  think  they  have  on  none  received  socb  ^ 
answer,  or  had  such  difficulties  raised,  as  disentide  them  to  the  vn| 
they  ask  for.  This  is  enough  for  me  to  assert  By  the  practice  Oj 
this  Court,  as  I  have  always  understood  it,  and  as  it  has  been  acted 
on  uniformly,  since  I  have  had  the  honour  of  practising  at  its  1*^ 
and  sittmg  on  its  bench,  the  discredon  of  the  Judges  has  been 
regulated  as  to  the  issuing  of  the  writ  of  mandamus  thus :  thcri^'^ 
not  required  absolute  certainty  in  fiict,  or  a  clear  or  unanimoos 
opinion  in  law,  as  the  ground  of  issuing  it.     If  the  feet  be  nai^^ 
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probable  as  to  require  an  answer  in  reason,  or  an  answer  be  attempted  Regina  v.  The 
in  the  affidavits  of  those  who  show  cause,  it  has  been  thought  right    Archbishop  of 
to  let  a  jury  decide  the  question.     If  the  conclusion  of  law  be  pro-  — ^— — -^ 
bable  in  &your  of  the  motion,  or  the  question  be  one  of  difficulty,  JjMlg™«nt  of 
requiring  a  solemn  decision,  it  has  been  thought  right  to  let  it  be  coieridgc?^ 
raised  on  the  record.      Since  the  recent  interposition  of  the  legisla- 
ture (j})y  which  has  made  our  judgment  on  such  record  subject  to 
revision  in  Courts  of  Error,  it  is  obvious  that  the  reason  for  this 
latter  branch  of  the  rule  has  received  a  much  increased  force. 

Two  general  remarks  must  still  be  made  before  I  examine  the  j^^^®'*?"^®  *^ 
historiciu  evidence  prior  and  down  to  the  passing  of  the  statute.     If  ihe'cfrcum^ 
that  evidence  were  now  before  a  Jury,  and  a  Judge  were  summing  stances  under 
it  up,  I  apprehend  it  would  be  his  duty  to  tell  them  that  it  was  to  be  which  the  his- 
consideredf  by  them  with  a  reasonable  allowance  for  the  circumstances  [^"^is  cwe^hM 
under  which  it  was  produced,  and  among  those,  especially  the  length  been  produced. 
and  remoteness  of  tne  periods  through  which  the  chain  was  sought 
to  be  carried.     To  expect  that  a  title  which  is  to  be  traced  down  for 
centuries,  through  periods,  many  of  them,  of  struggle  and  disturbance, 
which  was  subject  to  the  confusion  occasioned  by  contending  claims 
and  foreign  usurpations,  should  be  made  out  with  the   unbroken 
continui^  and  uniform  clearness  which  might  properly  be  required 
in  discussing  a  simple  transaction  of  to-day,  could  not  even  then 
be  required,  because  it  would  be  impossible  to  accomplish,  and 
therefore  unreasonable  to  ask  for  it     Independently  of  the  effect  of 
these  circumstances  on  .the  evidence,  they  must  be  expected  to  pro- 
duce something  of  a  similar  kind  on  the  title  itself,  or  series  of  facts 
which  is  the  subject-matter  of  the  evidence. 

What  we  said  in  a  case  in  which  we  had  to  consider  an  ancient  Reg.  v.  Arch- 
franchise  of  the  University  of  Cambridge,  being  invited  to  disturb  ^^^ 
its  enjoyment  on  ingenious  objections,  may  be  not  improperly 
applied  here.  *^  It  foUows,"  we  said,  *'  almost  necessarily,  from  the 
imperfection  and  irregularity  of  human  nature,  that  a  uniform  course 
is  not  preserved  during  a  long  period :  a  little  advance  is  made  at 
one  time,  a  retreat  at  another ;  something  is  added  or  taken  away 
from  indiscretion  or  ignorance,  or  through  other  causes ;  and  when, 
by  the  lapse  of  years,  the  evidence  is  lost  which  would  explain  those 
irreffularities,  they  are  easily  made  the  foundation  of  cavils  against 
the  leffali^  of  the  whole  practice.  So  also  with  regard  to  title :  if 
that  which  has  existed  from  time  immemorial  be  scrutinized  with  the 
same  severity  which  may  properly  be  employed  in  canvassing  a  ' 
modem  grant,  without  making  allowance  for  the  changes  and  acci- 
dents of  time,  no  ancient  title  will  be  found  free  from  objection ; 
that,  indeed,  will  become  a  source  of  weakness,  which  ought  to  give 
security  and  strength  "  (q). 

If  considerations  like  these  ought  to  have  place,  and  such  language 
to  be  held,  in  regard  to  this  evidence,  on  a  trial  before  a  jury,  it  is 
obvious  that,  in  the  present  stage  of  the  inquiry,  they  have  tenfold 
propriety  and  weight  I  do  not  present  it  as  an  analogv  strictly 
conclusive ;  but  the  province  of  the  Court  at  present  resembles  more 
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q)  Regina  o.  ArchdaU,  8  Ad.  &  EU.  288. 
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Regina  «.  The  that  of  the  Grand  than  of  the  Petty  Juij.     If  we  refuse  the  rule, 
^anterbaf  ^^  ^^  ^^  indeed  preclude  farther  inquiry ;  we  pronounce  our  opinion 

II   that  there  is  nothing  to  be  inquired  into ;  either  that  the  eyideoce 

J^idgment  of     ig  g^  worthless  or  irrelevant,  or  the  subject-matter  so  unimportant 
Coleridge?*       ^^*^  ^®  ^^^  ®^"^  ^^^  door  of  justice  on  the  prosecutor;  but  if  we 
Province  of       grant  it,  we  onlj  say  the  present  state  of  the  proof  requires  an 
Court  at  pre.     answer;  enough  has  been  done  to  make  the  case  fit  for  further 
■em  r^^bl«s    inquiry  and  more  solemn  decision.      If  this  be  so,  surely  we  ought 
Jury.^reseou    ^^  examine  the  evidence  with  candid  minds,  making  due  allowaDce 
ing  a  cue  for     for  all  its  inevitable  difficulties.     We  should  remember  that  it  trsTels 
further  inquiry,  into  remote  periods,  and  turns  upon  &cts  of  a  kind  which  do  not 
often  come  before  us,  and  a  law  and  legal  literature  with  whidi  we 
cannot  be  familiar.     Whatever  decision  we  now  proDounce  (I  speak 
as  I  feel  for  my  own  share  in  it),  is  more  than  commonly  obnoxioos 
to  error :  it  is  a  safe  rule — a  conscientious  rule — ^it  is  the  rule  of  tk 
Court,  as  I  at  least  understand  it,  to  decide  so  that  error  may  be  lea 
likely  to  end  in  final  injustice, 
denc*"?^  *^*'        ^'  ^  under  these  conditions  that  I  enter  on  the  inquiry  I  propoa 
25"Hen."a        to  make.     The  case  on  the  part  of  the  applicants  commenced  wiA 
evidence  offered  even  from  tne  Apostolic  ages  of  the  Church,    lam 
General  Coun-  content  to  Start  with  the  General  Councils.  1  presume  the  authoritj 
^^  *  of  these  Councils,  on  a  matter  of  Church  government  in  £ogian(^ 

before  the  Reformation,  will  not  be  questioned.     Even  as  to  matten 
of  doctrine,  their  authority  is  expressly  recognized  by  the  hepA- 
ture,  after  the  Reformation  in  the  staL  1  Eliz.c  1,  s.  36.     At  a  time 
when  Christendom  was  united  as  one  body,  it  was  considered  to 
represent  the  whole  inhabited  earth;   and  when  the  sprin^'ng  op  of 
any  important  heresy  or  other  such  urgent  cause  occasioned  tbe 
assembly  of  aCouncil  fi-om  all  nations,  it  was  oecumenical,  t^  oUovjia^ 
and  bound  all  the  members  of  the  one  entire  body.     Four  great 
heresies,  it  is  well  known,   occasioned   the  summoning  of  what 
Canons  of         Hooker  calls  "four  most  famous  ancient  General  Councils;"  and  of 
N^wMdChall  ^^^^  ^®  ^^^®  canons  by  two,  those  of  Nice  and  (Jhalcedon,  whid 
speak  of  the  confirmation  of  episcopal  elections,  in  terms,  as  being 
penes  Metropolitanum ;  that  one  elected  prseter  voluntatem  et  coo- 
scientiam  Metropolilani  ought  not  to  be  a  bishop,  non  debere  esse 
Episcopum^    I^imit  these  last  words  as  you  please,  though,  if  you 
construe  them  by  the  light  of  the  former,  you  cannot  much  reduce 
their  force;  assume,  if  you  will,  that  these  canons  had  reference  to 
a  period  when  elections  of  bishops  were  more  popular  than  even  in 
form  they  have  been  in  England  since  the  Conquest,  though  both 
Councils,  be  it  observed,  were  called  bv  Imperial  authority  after  tbe 
civil  establishment  of  Christianity,  and  after  the  Rulers  of  the  earth 
had  assumed  part  in  the  nomination  to  Bishopricks ;  still  you  hiw 
the  undisputed  fact,  that  in  those  very  early  ages  the  MetropolitM 
did  intervene ;  his  confirmation  was  necessary  to  complete  the  ele^ 
tion  of  one  of  his  Comprovincials.    Could  any  thing  be  more  reason- 
able than  that  he  should  intervene,  when  he  was  to  administer 
consecration,  and  when  the  bishop  elected  was  to  rule  over  a  diocese 
within  his  province,  subject  to  his  visitatorial  power,  liable  to  deposi- 
tion at  his  hands  ? 
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I  am  compelled  to  pass  over  a  large  body  of  evidence  of  the  same   RegiM  e.  Tfae 
kind,  some  fix)m  General,  some  from  National  Councils ;  for  J  am    '^^'J^J^'*  ^ 
only  indicating  the  grounds  of  my  opinion,  not  goins  into  the  whole         • 
detail  of  the  evidence.     These  precede  the  rise  of  what  is  called  the  Judgment  of 
general  canon  law.     Now,  as  1  understand  it,  it  is  not  so  much  con-  ^^{^^ 
tended  that,  under  this  law  the  point  is  not  satisfactorily  made  out,       !^  .  '^^ 
as  that  there  is  no  ground  for  admitting  this  law,  as  of  any  authority  ^y^  canon  Uw 
in  settling  the  question  with  regard  to  England.    When  wc  speak  of  in  England. 
England  before  the  Reformation,  I  confess  I  hardly  understand  this 
difficulty.    We  speak,  then,  of  a  country  within  the  pale  of  the 
Roman  Catholic  Church,  admitting  '*  our  holy  father,  the  Pope,"  as 
he  is  commonly  termed  in  the  very  statutes  which  sought  to  restriun 
his  usurpations,  to  have  in  spiritual  causes  and  matters  appellate 
jurisdiction  from  all  ecclesiastical  judges  here.     The   canon  law 
regulated  all  decisions  in  spiritual  matters  at  Rome.     The  decrees 
of  Councils  and  of  Popes,  tne  Opinions  of  learned  men,  and  other 
sources  on  which  it  was  founded,  would  be  naturally  received  as 
authority  in  the  courts  of  other  countries  from  which  appeals  lay  to 
Rome.     In  this  country  they  obtained  their  binding  authority,  no 
doubt,  from  custom,  and  were  subject  to  the  control  of  our  statute 
and  common  law.     Some  instances  of  this  control  are  familiar  to  . 
lawyers,  but  it  operated  in  comparatively  few  and  exceptional  cases.  I 
As  the  general  rule,  it  is  quite  safe  to  say  that  our  ecclesiastical  loeueral 
courts  governed  themselves  by  the  general  canon  law,  which  was,  in 
truth,  the  law  of  that  one  (Jatholic  Church,  of  which  the  English 
Church  was  a  branch.     Concurrently  with  this,  however,  we  had 
a  National  Canon  law,  not  a  complete  system,  or  furnishing  a  rule 
of  decision,  if  taken  by  itself,  for  all  cases ;  for  this  was  founded 
solely  on  the  occasional  Legatine  constitutions,  or  ordinances  of 
National  or  Provincial  Synock.    Upon  these  we  have  the  comments 
of  Lyndewood  and  John  de  Atho,  which  show  conclusively  that  they 
were  never  intended  to  overrule  generally,  or  supply  the  place  of 
the  General  Canon  law,  or  to  do  anything  more  than  to  supply  de- 
ficieacies,  where  particular  local  circumstances  made  it  necessary. 

In  this  part  of  the  argument  it  is  hardly  in  course  to  consider  the 
effect  of  tnis  law  after  the  Reformation,  but  I  stop  for  one  moment 
in  consequence  of  an  observation  or  two  which  has  been  made,  to 
offer  an  observation  upon  stat.  25  Hen.  8,  c.  19,  as  it  affects  the  Stat.  25  Hen. 
present  state  of  the  canon  law  in  this  countrv.     Now,  the  proviso  ^ff^thiff  Se 
which  has  been  referred  to  at  the  close  of  thb  statute,  refers  ex-  canon  law  in 
pressly  to  the  preamble  and  is  confined  to  it;  but  that  preamble  is  this  country. 
not  speaking  of  the  general  Canon  law,  it  is  speaking  of  the  Canons 
that  nad  been  ordained  in  the  Provincial  Synods  or  Councils  of 
this  country.     **  y^bereas,"  it  says,  *^  the  King's  humble  and  obe- 
dient subjects,  the  clergy  of  this  realm  of  England,  have  not  only 
acknowledged  according  to  the  truth,  that  the  convocation  of  the 
same  clergy  is,  always  hath  been,  and  ought  to  be  assembled  onlv 
by  the  king's  writ,  but  also  submitting  themselves  to  the  Kings 
ooAJesty,  have  pronounced  in  verbo  sacerdotii,  that  they  will  never 
from  hencefortn  presume  to  attempt,  allege,  claim,  or  put  in  ure  or 
enact,  promulge  or  execute  any  new  canons,  constitutions,  ordi- 
nance provincial  or  other,  or  by  whatsoever  other  name  they  shall 
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be  called,  in  the  convocatioD,  unless  the  Ring's  most  royal  asBent 
and  licence  may  to  them  be  had  to  makcy  promulge,  and  ezecote 
the  same,  and  that  his  Majesty  do  give  his  most  royal  assent  aod 
authority  in  that  behalf.  And  whereas  divers  constitutions'*  (the 
lawyer  immediately  remembers  the  constitutions  of  Othoboo  and 
Otho  that  are  stated  in  Gibson),  ^'  ordinances  and  canons,  ProviDcial 
or  Synodal,  which  heretofore  have  been  enacted  and  be  thought 
not  only  to  be  much  prejudicial  to  the  King's  prerogative  royal,  ami 
repugnant  to  the  laws  and  statutes  of  this  reaim,  but  also  orermacb 
onerous  to  his  Highness  and  his  subjects,  the  said  deigr  hath  most 
humbly  besought  the  king's  highness  that  the  said  constitacions  and 
canons  may  be  committed  to  the  examination  and  judgment  of  hb 
Highness  and  of  two  and  thirty  persons  of  the  Kin^s  subjects." 
And  then  it  goes  on  to  state  the  terms  of  the  commission  whidi  b 
to  be  appointed  for  the  investigation.  Then,  after  enacting  tbi 
mode  in  which  the  Commissioners  are  to  proceed,  it  provides:— 
"  That  iuch  canons,  constitutions,  ordinances,  and  synodak  pnh 
vincial  being  already  made,  which  be  not  contrariant  or  repi^nant 
to  the  laws,  statutes,  and  customs  of  this  realm,  nor  to  the  damage 
or  hurt  of  the  King's  prerogative  royal,  shall  now  still  be  used  and 
executed  as  they  were  atore  the  making  of  this  act,  till  such 
time  as  they  be  viewed,  searched,  or  otherwise  ordered  and  de- 
termined by  the  said  two  and  thirty  persons.'*  It  is  well  known 
that  that  Commission  never  was  elective,  and  it  is  upon  that  foot- 
ing that  what  I  call  (distinguishing  it  from  the  general  canon  law) 
the  National  Canon  law  of  this  country  at  present  stands. 

When,  then,  upon  a  point  of  ecclesiastical  law  arising  before  the 
Reformation,  the  decretals  or  works  of  the  Canonists  are  cited, 
surely  the  presumption  is,  that  they  tell  us  truly  what  the  Church 
law  in  England  then  was,  and  the  onus  lies  on  him  who  wooU 
allele  that,  by  reason  of  some  statute  or  contrariant  rule  of  tfae 
common  law,  the  case  was  not  decided  by  them. 

I  do  not  cite  again  the  different  passages  referred  to  in  the  aigo- 
ments,  i^or  enter  into  the  criticism  which  was  addressed  to  show 
that  some  of  them  did  not  apply  to  confirmation  of  Episcopal  dec- 
tioDs.  The  result,  to  my  mind  at  least,  left  it  clear  that  what  had 
been  decreed  by  Councils  had  been  adopted  into  the  Canon  law; 
that  elections  were  subject  to  confirmation  by  the  Metropolitan ; 
that  such  confirmation  was  a  real  judicial  proceeding;  that  the  pro- 
cess of  the  election,  processus  electionis,  and  the  persona  electi  were 
the  subjects  for  consideration  ;  as  to  which  witnesses  were  examined, 
and  the  result  was  not  unfrequently  unfavourable  lo  the  elected. 
It  was  contended  that  "  persona  electi"  limited  the  inquiry  only  to 
his  identity;  but  this  was  conclusively  disprov^  by  the  causes 
assigned  more  at  length  in  some  of  the  cited  passages,  and  also  io 
some  instances  actually  recorded  in  history,  from  which  it  appeared 
that  the  itiorals,  learning,  legitimacy,  any  thing,  in  short,  wbicb 
went  to  make  up  canonical  fitness,  were  made  the  subject-matter  of 
inquiry.  And  I  may  observe,  in  passing,  that  I  do  not  remember  a 
single  instance  in  which  the  persona  electi,  limited  to  the  poiot  of 
mere  identity,  was  ever  brought  into  question  at  all. 

When  it  was  sought  to  show  the  actual  application  of  this  law  of 
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confirmation  to  elections  of  English  bishops,  a  cliiBculty  was  raised   Regtomo.  The 
to  which  the  freouent  struggles  between  our  Monarcbs  and  Rome    ^^^^^^ 

lent  a  colour.    Wnen  the  Monarchy  was  weak  or  the  throne  con-  ^^ 

tested^   the  Papal  power  often  made  advances ;   the  practice   of  Judgment  of 
Provisions  would  onen  interfere  with  the  Metropolitan's  confimia-  cderiSeT 
tion,  for  if  the  Pope  nominated,  of  course  a  confirmation  was  need-  j|,.„^o„  ^, 
less:  often,  too,  it  would  be  that  that  which  was  properly  the  appel-  disturbed  by 
late  jurisdiction,  would  draw  to  itself  improperly  the  onginal  cogni-  Papal  interfer. 
zance.     Still,  after  every  deduction  made  on  these  accounts,  a  body  ®°^' 
of  proof  remains  substantial  and  abundantly  satisfactory,  that  the 
ordinary  Jurisdiction  of  confirmation  was  in  tne  Metropolitan. 

Here  I  allude,  as  I  intended  <to  do  before,  to  the  instances  cited  Wharton's 
from  Wharton's  Anglia  Sacra,  a  book  undoubtedly  of  great  interest,  ^^^^  Sacra. 
not  merely,  be  it  remembered, 'a  modem  work — to  speak  as  modem 
of  any  work  written  in  the  17th  century — not  merely  an  original 
work  of  the  author  at  that  time ;  but,  as  it  appears  from  examin- 
ing into  it,  in  great  part  a  collection  from  ancient,  and  some  of  them 
contemporary  writers.     The  instances  adduced  by  Mr.  Badeley,  instances  from 
ranged  fix>m  1277,  5  Edw.  1,  to  1416,  3  Hen.  6  (r>     I  do  not  it.      //yj^  /)  i^ 
mean  to  repeat  tBem,  but  I  take  the  first,  for  two  or  three  reasons; 
it  is  remarkable  for  several  circumstances  which  are  mentioned  in  it. 
The  monks  of  Winchester  elected  Robert  the  bishop  of  Bath  and 
Wells;    the  Archbishop  of  Canterbury  rejected  him   for  having 
formerly  been  a  pluralist,  and  this  was  done  by  virtue  of  a  Canon  of 
the  council  of  Lyons,  passed  only  three  years  before.  It  is  observable 
that  in  one  of  the  Constitutions  of  Otho  or  Othobon,  I  forget  which, 
the  same  circumstance,  pluralitatis  causa,  is  made  the  ground  of 
objection  to  the  election  of  a  bishop.    A  second  elected  in  his  place 
was  rejected  by  the  Archbishop,  for  the  same  cause.    Here  we  have 
two  instances  m  which  a  canonical  ofience  first  created  by  a  foreign 
council,  was  made  the  ground  of  rejection.     Upon  the  second  oc- 
casion, the  Bishop  elect  appealed  to  the  court  of  Rome,  where  he 
was  opposed  by  tne  primate  who  is  spoken  of  as  a  man,  ecclesiastiae 
disciplinss  observantissimus.     Wharton  says,  he  was  so  intent  on 
sustaming  the  rejection  as  to  declare  that  he  would  resign  if  the 
case  were  decided  against  him,  and  he  succeeded  in  having  his 
judgment  confirmed.     But  then  the  Pope  took  occasion  to  appoint 
to  the  vacant  see  himself^  and  caused  the  consecration  to  take  place 
at  once  at  Rome.     The  new  Bishop  appears  firom  his  name,  ron- 
tissara,  to  have  been  an  Italian,  already  archdeacon  of  Exeter, 
probably  by  Paoal  Provision,  and  Professor  of  Civil  law  at  Modena. 
This  extract,  wnile  it  is  strong  to  show  the  reception  of  the  Canon 
law,  the  iurisdiction  of  the  Metropolitan,  and  the  reality  of  the 
confirmation,  shows  also  the  irregularities  which  would  often  occur 
and  disturb  the  exercise  of   that   jurisdiction,   owing  to   Papal 
interference. 

This  author  is  full  of  instances  which  show  the  operation  of  Papal 
Provisions,  and  of  appeals  to  Rome,  in  the  most  interesting  manner. 
The  case  of  Robert  Orford,  the  fourteenth  bishop  of  Ely,  I  may 

(r)  Wharton's  Anglia  Sacra,  vol.  1.  640,  713,  719,  732,  735,  736,  75Sl, 
pp.  315,  349,  357,  417,  531,  631,  637,      Supra,  p.  345. 
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mention  as  an  ezampley  where,  after  election  objected  to^  aod  old- 
celled  by  tbe  Archoi^p,  the  party  goes  to  Kome  and  appeab 
against  the  rejection.  A  discussion  is  stated  to  have  taken  place 
before  the  Pope  and  hb  Cardinals,  a  statement  is  made  bv  the 
Bishop  elect  to  the  Pope,  o(  the  examination  which  he  had  imder- 
gone,  and  the  answers  that  he  had  made.  He  wpears  to  have 
conducted  himself  so  well,  that  the  pope  says,  ^^Uerte,  fili,bene 
respondisti.  Non  te  invenimus,  sicut  scripsit  nobis  firater  oaster 
Cantoariensis,  vaa  vacuum,  immo  vero  omni  bonitate  et  scieatia 
repletum  te  esse  approbamus.'  Et  suam  oonfirmavit  electioiieiD  ac 
ibidem  oelebnui  fecit  ipsius  consecrationem«"  Here  is  an  instance 
in  which  the  appellate  court  pronouncing  the  judgment  which  ought 
to  have  been  pronounced  below,  carries  it  into  effect  by  cefeinaQng 
the  consecration  upon  the  spot.  The  termination  of  this  affair  shovs 
an  instance  of  the  real  grievance  which  this  country  sustained  under 
Papal  exactions  and  usurpations ;  for  it  is  said,  **  Uis  itaque  negptils 
feliciter  expeditis,  iter  versus  Angliam  statim  arripuit,  et  ad  suam 
Elyensem  ecclesiam  prosperd  perveoit,  plus  quam  zv.  millibus 
librarum  sere  alicno  oneratus.**  So  that  the  appeal  had  cost  hio 
15,000/L,  the  enormity  of  which  sum  at  that  time  of  day  can  be 
easilv  ascertained. 

I  nave  stated  that  the  latest  instance  which  I  have  noted,  as  re- 
ferred to  in  the  argument,  was  of  the  year  1416 ;  the  case  of  John 
Wakeryngy  bishop  of  Norwich  («).  He  was  confirmed  by  the  Ht- 
tropolitan,  under  circumstances  which  at  first  sight  create  a  difficulty, 
but  I  think  on  consideration  are  not  only  explainable,  but  may  sprvc 
to  throw  light  on  the  languaoe  of  the  statute  now  in  question.  This 
was  the  period  of  the  great  Papal  schism.  There  were  three  Anti- 
popes  ;  Henry  5,  preserving  a  neutrality  between  the  rival  candi- 
dates, treated  the  see  of  Rome  as  vacant,  and  b\  consequence  those 
bulls  and  briefr  which  had  become  established  as  necessary  to  tbe 
completion  of  episcopal  election,  could  not  be  procured  finom  id; 
one.  An  act  ot  Parliament,  therefore  psssed  in  3  Hen.  d,  ledtM 
that,  for  this  reason,  confirmations  could  not  be  made,  and  great 
inconveniences  followed,  and  enacting  that  during  the  avotdsooe  of 
the  Apostolic  see,  Bishops  elect  shoutd  be  confirmed  by  the  Metro- 
politans, without  excuse  or  delay  made  on  that  ^account,  and  that 
the  King's  writs  should  issue  to  the  Metropolitans,  straitly  chmpng 
them  to  perform  the  said  confirmations,  and  all  that  to  their  office 
therein  appertains ;  and  also  to  the  elected  that  they  should  eflec- 
tually  pursue  their  confirmations  before  the  Archbishop.  In  ^ 
fourth  volume  of  Rymer,  in  the  second  part,  p.  156,  will  be  (aood 
the  writs  accordingly  issued  both  to  Waker}*ng,  the  bishop  eject, 
and  the  Metropolitan  for  the  confirmation.  That  to  the  latter  enjcm 
him  to  proceed,  *' Absque  excusatione  seu.dilatione  aliquali  pro- 
cedatis  ac  cactera  omnia,  quae  vestro  canonic6  incumbunt  officio,  m 
hac  parte  peragatis,  et  exec^uamini.**  It  is  not  to  be  infenred  that 
the  confirmations  were  ordmarily  by  the  Pope,  but  that  the  Mcuo- 
politan  could  not  proceed  to  confirmation  or  the  other  duties  whicl 
were  canonically  incumbent  on  him  as  such,  upon  the  election  of » 


(«)  Supra^  pp.  346,  351. 
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suffragan  withiD  his  province,  without  a  mandate  or  bull  from  the  Regina  *.  TIm 
Pope.    The  language  of  the  statute  and  writs  shows  that  confirma-   ^w^£^*^ 

tion  was  part  of  the  canonical  duty  of  the  metropolitan,  and  it  shows  ^^^' 

also  that  at  the  time  the  King's  assent  to  the  election  was  not  suffi-  Jadgnient  of 
cient  by  the  common  law  of  the  church  without  the  Pope's  sanction  (^eridjrar 
to  the  confirmation.  The  stat.  Hen.  5  was  a  temporary  measure^ 
which  met  the  difficulty  occasioned  by  a  vacancy  of  the  Apostolic  see ; 
nothing  can  be  stronger  to  show  the  imperfectness  of  the  royal  title 
of  itseff  completely  to  fill  up  Bishopricks.  We  find  firom  Wharton, 
(p.  417),  that  when  the  council  of  Constance  had  terminated  the 
papal  schism,  and  Martin  5  was  elected  Pope,  he  ratified  both  the 
confirmation  and  consecration  of  this  very  Wakeryng,  who  had 
attended  the  council,  with  other  ambassadors  firom  Henry. 

With  the  election  of  Martin,  the  stat  Hen.  5  would  expire,  and  Practice  alter 
that  state  of  things  would  revive,  which  the  several  statutes  of  the  termination 
Henry  8,  passed  shortly  before  26  Hen.  8,  c.  20,  and  that  statute  jihbiu 
itself  show  ns  to  have  been  then  existing ;  the  chapters  electing,  with 
apparent  fireedom,  but  certainly  under  the  indirect  influence  of  the 
Crown ;  the  Pope  then  upon  request  issuing  various  bulln,  which 
had  been  made  necessary,  no  doubt,  for  the  purpose  of  exercising 
influence  and  exacting  money ;  among  others  one  to  the  Metropo- 
litan to  proceed  canonicallv  to  confirmation  and  consecration ;  the 
metropolitan  then  undertaking  the  confirmation,  subject  to  appeal, 
and  finally  on  approval,  if  no  appeal  made,  or  the  Pope  did  not  by 
some  assumption  of  power  interpose,  the  consecration. 

Before  I  pass  from  this  part  of  the  subject,  let  me  observe,  that  Papal  oonfinn- 
every  case  of  Papal  confirmation  and  consecration  must  not  be  taken  ^^  ^  ^^^'' 
as  evidence  against  the  Metropolitan's  ordinary  power.     Rightly  or  ^Swm^^^ 
wrongfully  (and,  had  the  bishop  of  Rome,  happily  for  Christenaom,  denoe  againft 
been  content  with  the  lawfiil  precedence  and  power  which  he  might  the  metropoli- 
have  claimed  as  Patriarchy  he  would  rightly  have  claimed  appellate  ^°J^r.  '''^ 
jurisdiction  in  such  matters),  but,  at  all  events,  as  matter  of  met,  he 
claimed  and  exercised  it;  if,  therefore,  he  decided  an  appeal  in 
favour  of  the  bishop  elect,  his  decision  was  in  fiict  a  confirmation, 
and  he  might,  as  appellate  judge,  then  execute  the  duty  of  the  in- 
ferior judge,  and  consecrate  at  once ;  when  beyond  this  he  took  on 
him,  having  rejected  the  bishop  elect,  to  confer  the  see  on  a  nominee 
of  his  ovm,  this  was  a  mere  usurpation,  growing  out  of  his  wrongful 
assumption  of  the  tide  and  place  of  Universal  bishop  of  the  whole 
Christian  Church. 

I  now  close  an  inquiry  which  I  am  sensible  I  have  been  led  to 
follow  to  a  wearisome  length,  and  yet  cannot  expect,  imperfectly  as 
the  case  has  been  expanded  even  at  this  length,  to  have  conveyed 
so  dear  a  view  to  others,  as  I  seem  to  myself  to  have,  or  so  strong  a 
conviction  that  when  Henry  8  and  his  parliament  came  to  legislate 
with  regard  to  episcopal  elections,  they  had  to  deal  with  confirma- 
tions by  the  metropolitans  as  real  transactions,  judicially  conducted 
by  them,  in  virtue  of  a  jurisdiction  from  the  earliest  times  inherent 
in  their  office.  We  are  now  to  see  how  they  have  dealt  with  con- 
firmations in  the  fiimous  statute  under  consideration,  but  the  ex- 
amination which  I  have  to  make  of  its  several  clauses  will  be  more 
intelligible,  if  I  prefiuse  them  with  a  statement  of  the  general  view 
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Rcgina  *.  Tha  which  I  take  of  its  policy  and  purview.     And  in  fonning  this,  I 
^^*»^^®^  think  mjself  bound  as  a  lawyer,  to  i^ard  only  the  legitimate  and 
.  —^   ^'    certain  guides  to  interpretatioo,  which  tne  state  of  things  at  the  time 
Judgment  of     it  passed,  the  existing  mischiefs  fHoposed  to  be  remedied,  its  own 
Coleri^^       language,  and  cotemporary  statutes  smTord.     The  personal  character 
^^'        or  wishes  of  the  Monarch,  on  the  one  hand,  it  would  be  unsafe  to 
attach  much  importance  to,  unless  I  knew,  on  the  other,  the  amoant 
of  ability,  sound  heartedness,  devotion,  or  power,  which  mufat  be 
found  in  the  individual  framers  who  pennecl,  or  in  the  onited  body 
which  enacted  it 
Oraeral  H'^^      I  Conceive,  then,  that  there  were  two  prevailing  objects;  the  Bret, 
•taL 25Hea.  8,  ^  P"^  ^^  ^  ^'^^  foundation  the  royal  power  in  the  nomination  of 
c  20.   Firtt,     bishops.    Although  the  Crown*s  right  to  present  was  in  substance 
towcnrethe      ^ell  acknowledged,  whether  depending  on  the  supposed  right  of 
tbe  nmninatioii  pAtronage,  or  the  inherent  and  constitutional  right  of  the  Cidwd; 
of  bishops.        yet,  in  the  theory  of  the  law,  the  office  of  bishop  was  an  elective  one, 
and  elections  were  free,  and  these  two  principles  would  sometimes 
be  found  in  contest  with  each  other;  the  exercise  too  of  the  Crowns 
riffht,  in  spite  of  previous  statutes,  would,  sometimes,  indeed  not 
seldom,  be  impeded  by  Papal  interference,  in  the  vray  of  Provision. 
I  may,  in  passings  observe,  that  the  recitals  of  ancient  statutes,  and 
the  language  of  our  text-books,  place  the  right  of  the  Monarch  much 
more  on  patronage  than  on  Imperial  power.    Tlie  bishopricks  were 
donatives,  in  the  commencement;  because  the  Crown  had  founded 
and  endowed  them.     When,  at  an  early  period,  elections  revived, 
the  Crown  was  still  patron,  and  presented;  but  then  revived  con- 
firmation; and  the  analogy  between  a  bishoprick  and  an  inferior 
Secondly,  to      presentative  benefice  was  in  this  point  complete.     The  second,  and 
prerent  Papal    perhaps  mofc  uigent  object  was,  effectually  to  prevent  all  inter- 
mte  erenoc.      fepgnce  from  Rome  with  the  completing  the  makmg  of  the  bishop 
whom  the  Crown  should  have  nominated,  and  also  to  secure  the 
prompt  obedience  of  the  Metropolitan  to  the  royal  commands. 
?<*™  ®^*J^        For  effecting  the  first  object,  it  was  not  thought  necessary,  probt- 
uonpreie       ;  y^  ^^^  desirable,  to  alter  the  ancient  canonical  mode  of  proceeding 
by  election.     If  lawyers  and  canonists  were  engaged,  as  is  probable, 
or  consulted,  in  the  framing  of  the  act,  they  would  be  aware  of  vaanj 
inconveniences  which  might  arise  fi-om  a  ueparture  fit>m  the  ancient 
mode.     The  law  had  attached  certain  rights  to  certain  steps  in  the 
process  (See  Evans  v.  Ascuithey  Palm.  472),  and  evils,  foreseen  and 
unforeseen,  and  of  course  not  easilv  to  be  guarded  against,  might  be 
apprehended.     If  divines,  as  is  still  more  probable,  were  consulted, 
they  would  naturally  be  slow  to  sever  one  link  unnecessarily  from 
the  venerable  chain  which  bound  our  Church  in  communion  with 
the  great  Christian  commonwealth.     Election,  therefore,  was  pre- 
Bntneatralifed  served,  but  as  it  was  to  be  preserved  in  form  only,  that  change  was 
bjr  the  letter      clearly  and  unambiguously  made  by  the  introduction  of  a  ne^j  ^~' 
*"      '^     ^    -  nient,  the  letter  missive ;  and  the  statute  was  so  worded,  tSaTno 

V     tion  could  possibly  be  raised ;  nothing  was  left  to  cavil  or  exception. 

ConfirmAtion         Assuming  that  the  Chapters  proceeded  according  to  law;  for 

left  as  before,     effecting  the  second  object  nothing  new  was  required  to  be  added 

in  the  remaining  steps.     Some  things  would  be  to  be  taken  away. 

There  would  be  confirmation,  still  as  necessary  as  before,  for  there 


miastye. 
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was  no  intention  to  interfere  with  the   Metropolitan's  inherent  Rcgina  v.  The 
powers,  or  to  disturb  the  ancient  relations  between  himself  and  his   '^^^^"J^P®^ 

SuffiraganSy  and  the  King  might  be  deceived  in  his  appointment,  ^^' 

and  did  not  arrogate  to  himself  spiritual  powers.  Not  a  word,  there-  Judgnent  of 
fore,  was  admitted  which  might  be  interpreted  to  derogate  from  the  Q^^^^dc^ 
Metropolitan's  iurisdiction;  rather  it  was  increased,  bj  relieving  it 
entirely  from  all  Papal  review.  Consecration  would  follow  on  con- 
firmation, as  before ;  but  in  both  it  was  necessary,  especiaUy  at  the 
time  of  the  enactment,  both  to  ffuard  the  Metropolitan  on  the  one 
hand,  and  the  Church  and  the  Crown  on  the  otner,  in  the  case  of 
Romish  tendencies  in  the  Metropolitan,  from  every  sort  of  Papal 
interference  or  impediment,  by  the  severest  sanctions. 

If  these  were  all  the  provisions  of  the  statute,  there  would  be  no 
difficulty  in  the  view  I  have  presented  of  it ;  but  something  remains. 
Two  parties  were  concerned  in  the  making  of  a  bishop,  after  the 
nomination  by  the  Crown.  The  electors  and  the  Metropolitan  both 
might  thwart  the  nomination ;  the  former  by  refusing  to  elect,  the 
latter  by  refusing  to  confirm  and  consecrate.  The  former  might  be 
punished  for  disobedience,  but  could  not  be  compelled  to  elect ;  and 
therefore  in  the  place  of  a  formal  election,  where  that  was  refused.  Direct  Domina. 
the  king  was  to  nominate  by  letters  patent.      In  reason,  perhaps,  it  *><?  '"i?^  ®^ 

.   1  .  \?       1  *.  J  *L  *  •     *u-^  •     refiml  to  elect. 

might  nave  been  expected  that  in  this  case  some  new  process  equi* 
valent  to  confirmation  should  have  been  provided.     Confirmation 
itself  in  terms  would  not  be  preserved ;  for  that  was  the  act  of  a 
superior  authority^  and  would  nave  been  a  scarcely  decorous  process 
to  be  carried  on  in  respect  of  one  who  was  the  direct  ffrantee  of  the 
Crown,  and  ancient  usage,  besides,  had  appropriated  Uiat  process  to 
election.     The  Crown  would  be  unwilling  to  create  anew  any  sub- 
stitute, and  it  was  the  less  necessary  because  the  Metropolitan's 
power  and  responsibility  remained  untouched  in  the  consecration ; 
and  though  he  might  be  punished  for  wilful  and  groundless  refusal  Noproritionin 
to  consecrate^  he  could  not  be  compelled  to  do  that  act;  and  no  ^ilJi^^i^^e 
provision  was  made  (a  most  remarkable  circumstance)  for  procuring  of  refoulby 
the  consecration  by  any  other  means  of  him  whom  the  Metropolitan  tbe  metropo- 
should  refuse  to  lay  his  hands  upon. 

Let  us  now  see  whether  the  statute  itself  does  not  agree  with  the  Agreement  of 
view  I  have  presented.     The  first  and  second  sections  recite  those  J^*  Jj**-  Jf**^ 

Cof  23  Hen.  8,  for  restraint  of  payment  of  annates  to  the  see  of  p^sented.  ^ 
e,  which  regarded  the  impediments  to  consecrations  growing 
out  of  the  alleged  papal  exactions,  and  provided  conditionally  for  the 
consecrations  to  proceed  without  regard  to  the  papal  bulls  where 
they  were  vexatiously  delayed ;  and  state  that  these  provisi(xis  had 
been  made  absolute  by  the  king's  ratification  of  them,  in  conseouence 
of  the  failure  of  any  satisfactory  settlement  with  the  court  of  Home. 
The  grievances  suffered  from  the  court  of  Rome  are  presented  as  the 
mischief  to  be  remedied,  and  the  whole  spirit  and  language  are 
studiously  hostile.  He  who  in  the  recited  statute  but  two  years 
before  had  been  our  "  Holy  Father  the  Pope,"  or  ^*  His  Holiness 
the  Pope,"  is  now  the  '^  Bishop  of  Rome,"  otherwise  called  the 
"  Pope ; "  and  the  **  Court  of  Rome "  is  changed  to  the  **  See  of 
Rome." 

The  recited  act  had  made  only  the  conditional  provisions  before 
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alluded  to^  but  bad  not  plainly  and  certainly  expressed  in  wbat 
nianuery  for  tbe  future,  archbishops  and  bishops  should  be  elected, 
presented,  invested,  and  consecrated.  Tbe  third  section  of  tbe  act 
therefore  first  takes  away  absolutely  for  the  future  all  presentation 
to  Rome,  all  procuring  of  bulls  or  palls,  or  other  things  requisite  ibr 
an  archbishop  or  bishop  from  Rome,  and  all  payments  of  snj  kind 
for  them. 

Thus  far  every  word  in  the  act  is  directed  minst  Rome.  In  the 
fi>uf  th  section  begin  the  positive  provisions.  First  comes  tbe  licence 
under  the  Great  Seal,  **  as  of  old  time  hath  been  accustomed,"  to 

Eroceed  to  an  election.  Here  the  word  '^election**  is  used  as  a 
nown  term ;  no  form  is  prescribed ;  everything  is  to  be  done  in  tii» 
respect  as  before.  Then  is  added  the  new  *' letter  misave,"  cod- 
taininff  the  name  of  the  person  whom  the^lectoral  body  shall  elect 
and  choose;  they  are  then,  *' with  all  speed  and  celerity,"  in  doe 
form  to  elect  the  said  person  named,  and  none  other.  The  ol^ 
of  election  has  now  been  spoken  of  twice  simply  as  **  the  persoo;' 
no  qualification  of  any  kind  has  been  mentioned,  nor  will  anj  be 
found  through  the  whole  statute ;  and  the  crown  lawjers  are  drireo 
to  contend,  as  they  have  done,  that  no  qualification  was  intended, 
nor  can  be  admitted.  As  to  canonical  age,  they  say  that  a  restnior 
on  the  generality  of  this  act  was  created  by  later  statutea,  the  statutes 
of  Edward  6  and  Charles  2 ;  but  even  as  to  that  thej  contend  tint 
the  Crown  was  unfettered  when  this  act  passed ;  and  as  to  efeiy 
other  canonical  impediment,  every  consideration  of  learning,  m(^ 
and  faith,  is  so  at  tnis  moment  As  I  understood,  and  I  should  be 
very  sorry  to  misrepresent  the  aigument  of  one  of  the  leained 
counsel,  he  met  the  diflSculty  of  canonical  impediments  by  attnbot- 
ing  to  the  Crown,  as  supreme  head  of  the  Church,  the  dispenaog 
power  of  the  Pope,  and  aflSrmed  that  the  mere  act  of  naming  a  mioor 
m  the  letter  missive  was  a  virtual  and  efiective  exercise  of  tbe 
power  (t\  I  will  only  say  these  are  strange  ai]gument8  to  be  nov 
advanced,  against  which,  as  a  member  of  the  English  Catholic 
(3hurch,  I  strongly  protest  Whether  it  may  be  that  tbe  letter 
missive  joined  to  the  licence  to  elect  can  be  taken  in  such  a  sense  to 
reduce  the  election  to  a  mere  form  so  as  to  make  the  act  of  the 
electors  merely  ministerial,  and  therefore  to  render  all  consideratioD 
of  qualification  auite  immaterial,  it  is  not  necessary  novr  to  decide, 
and  I  will  not  tske  on  me  to  affirm.  I  should  rather  think  that  tbe 
silence  of  the  whole  act  as  to  qualification  is  to  be  attributed  to  thiS) 
that  it  was  passed  entirely  alio  intuitu^  and  left  that  matter  to  be 
considered,  as  it  had  been  "before,  by  the  proper  ecclesiastical 
authority. 

Upon  failure  of  an  election  by  the  delay  of  the  chapter,  the  statute 
next  authorizes  the  Crown  to  nominate  and  present  by  letters  patent 
such  person  as  it  shall  think  able  and  convenient ;  and,  by  the  fiftb 
section,  the  archbishop  of  the  province,  for  to  him  alone,  if  there  be 
one  at  the  time,  the  nomination  and  presentment  must  be  made, 
**  shall  with  all  speed  and  celerity  invest  and  consecrate  "  the  patentee, 
**  and  give  and  use  to  him  pall  and  all  other  benedictions,  cere- 
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monies,  and  things  requisite  for  the  same,  without  udng^  proeurwffy  Regiw  v.  The 
or  obtaining  hereafter  any  bulb  or  other  things  at  the  see  of  Rome    ^jJJJ^w^ 

for  any  such  office  or  dignity,  in  any  behal£"  Here,  as  before,  with  ^^^'- 

regard  to  the  election,  the  words  **  all  speed  and  celerity"  are  intro*  Judgyen*  ^ 
duced ;  the  consecration  is  to  be  in  the  ancient  form,  all  the  same  Coieridge. 
ceremonies  are  to  be  used,  but  without  procuring  an^  authority  from 
Rome.  It  is  not  a  command  to  the  archbishop  simply  to  conse- 
crate, but  to  consecrate  ''  with  all  speed  and  celerity,  so  as  not  by 
delay  to  allow  time  for  impediments  from  Rome  to  arrive,  and  with- 
out himself  suing  for  or  procuring  any  authority  whatever  from 
Rome. 

The  statute  then  returns  to  the  elected  bishop.  '^  Their  election," 
it  is  enacted,  that  is,  the  election  of  the  electors,  **  shall  9tand  good 
and  effectual  to  aU  intents  and  purposes ;"  and  after  certification  of  it 
to  the  Crown,  the  person  elected  *'  shall  be  taken  and  reputed  as  lord 
elected'^  of  the  see.  These  are  words  on  which  ^at  reliance  is  not 
unreasonably  placed,  and  it  would  be  uncandid  m  me  to  deny  that  I 
have  felt  their  weight;  but  they  seem  to  me  to  be  inserted  with  a 
twofold  view :  first,  to  meet  one  of  the  great  divisions  into  which  the 
inquiry  at  confirmation  was  by  the  canons  branched — I  mean  the 
processus  electionis;  so  far  as  the  electors  were  concerned  and  their 
act  of  election,  there  was  to  be  no  impeachment  of  their  proceeding ; 
whether  the  party  were  qualified  canonically,  or  not,  their  act  was 
ffood,  and  the  party  became  Lord  elect;  and,  secondly  and  mainly, 
tnis  election  was  to  have  its  virtue  without  the  aid  of  any  Papal 
allowance. 

The  Lord  elect  is  then  to  make  his  '^oath  and  fealty  ^nl^  to  Ae 
king!*  prohibited  thus  from  any  oath  of  subjection  to  Rome ;  and 
the  Crown  shall  signify  the  election  to  the  Archbishop,  requiring 
him  to  '*  confirm  the  said  election  .*"  the  words  ^' speed  and  celerity 
are  here  omitted,  and  he  is  required  <'to  invest  and  consecrate  the 
said  person  so  elected  to  the  office  and  dignity  that  he  is  elected 
unto,  and  to  give  and  use  to  him  all  such  benedictions,  ceremonies, 
and  other  things  requisite  for  the  same,  without  any  suing,  procuring^ 
or  obtaining  any  bulls,  lettersf,  or  other  things  from  the  see  of  Rome 
for  the  same,  in  any  behalf." 

Upon  this  section  the  question  turns.  The  archbishop  is  directed  The  ipiritnal 
"to  confirm  and  to  invest  and  consecrate,  and  to  give  and  use  all  f«nctioiiaofthe 
such  benedictions,*'  &c.    No  description  is  given  of  any  one  of  these  ^^^ooXmii^. 
three  things.     If  he  had  asked  immediately  after  the  statute  passed,  intesting.  ud 
"How  invest?  how  cotisecrate?"  the  answer  would  be,  "As  you  ^n^^f **««*• 
did  before  the  act  passed,  except  where  it  specially  provides  to  the  piji^. 
contrary."    If  he  had  asked,  "  What  will  be  the  legal  effects  of  in^ 
vestiture  and  consecration  ?"  the  only  answer  would  be,  "  The  same 
as  they  were  before,"    "  What  are  my  functions  in  investing  and 
consecrating?"    The  same  answer  surely  must  be  given;  and  if  the 
same  questions  were  put  as  to  confirmation,  must  the  answers  all  be 
different?  "You  were  a  judge  before,  you  are  a  minister  now;  you 
were  bound  to  inquire  and  examine  before,  you  can  do  neither  now; 
you  were  bound  to  reject  one  whom  you  believed  improper  for  the 
office  before,  you  cannot  do  so  now.'*    If  such  answers  were  given, 
might  not  the  inquirer  ask  on  what  words  in  the  statute  they  were 
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founded  ?  If  there  were  no  clear  words,  on  what  strong  implication 
they  rested?  And  Would  he  not  be  entitled  to  demand  the  stronger 
implication  before  he  conaented  to  anj  thing  so  seeminglj  qdoo- 
scientious?  or  could  he  think  any  implication  strong  enough  if  he 
found  that  he  was  still  expected  to  proceed  in  this  new  thiiig»  mb- 
called  confirmation,  according  to  the  same  judicial  form,  and  sdll 
worse  with  the  same  religious  rites  accompanying  .and  seemiDe  to 
sanctify  it,  in  the  house  of  God,  as  he  had  been  accustomed  to 
before,  when  it  was  no  form,  but  all  in  substance,  which  it  aflsamed 
tobe? 

But  if  the  words  which  close  the  sentence  and  refer  to  Rome  be 
only  held  to  override  the  words  "  confirm,  invest,  and  consecrate/ 
as  they  not  unnaturally  would  do,  not  onlv  this  great  dif&ciiltj  k 
avoided,  but  a  meaning  is  siven  to  the  whole  which  is  perfectly  coo- 
sonant  with  the  purview  ot  the  act,  and,  in  addition,  a  great  defect 
is  removed  from  its  provisions ;  for  then  it  cannot  be  objected  tb: 
the  Crown  may  make  any  one  a  bishop— heretic,  infidel,  or  bac 
liver — without  reference  to  age,  orders,  or  canonical  qualifications  cf 
any  sort  It  can  only  do  what  the  electoral  body  could  have  done 
before,  however  constituted,  in  all  ages  of  the  Church,  subject 
only  to  the  judicial  inquiry  of  him  on  whom  the  Chureh,  not  tie 
Crown  be  it  observed,  had  cast  the  most  responsible  dut;  at' 
consecration. 

I  think  it  was  felt  in  the  course  of  the  argument  that,  uules  it 
was  possible  to  separate  the  consideration  of  consecraUon  from  tbt 
of  confirmation,  a  very  great  difliculty  was  cast  upon  the  crown 
lawyers.  I  own  I  think  that  that  separation  cannot  be  made.  I 
think  that  that  difficulty  cannot  be  removed.  I  would  ask,  then, 
any  person  of  ordinary  sense  and  conscientious  feeling  to  leaii  the 
oraer  of  consecrating  bishops  now,  or  the  order  of  consecrating  tbeia 
in  the  time  of  Edward  6,  nearer  to  the  period  of  the  Reformatioo, 
of  which  we  are  speaking,  which  may  be  taken  undoubtedly  not  to 
be  a  whit  more  stringent  or  more  solemn  than  the  rites  of  the 
Roman  Catholic  Church  in  the  same  respect,  and  let  him  tell  ine 
whether  it  is  possible  to  suppose  that  the  archbishop  proceeding  in 
that  function  of  consecration,  proceeds  merely  ministerially. 

The  seventh  section  follows,  with  its  penal  clauses.  It  is  divided 
into  three  parts:  first  the  electors  for  not  proceeding  to  election, 
and  signifymg  the  same  within  twenty  days;  secondly,  the  Arch* 
bishop  or  Bisnop  for  refusing,  and  not  confirming,  investing,  and 
consecrating  with  all  due  circumstance,  within  twenty  days  after 
signification  or  presentation ;  thirdly,  these,  or  any  other  penoDi 
for  admitting,  maintaining,  allowing,  obeying,  doing,  or  executing 
any  censures,  excommunications,  interdictions,  inhibitions,  or  an; 
other  process  or  act,  to  the  let  of  the  due  execution  of  the  act, 
and  their  aiders,  counsellors,  and  abettors  incur  the  penalties  of 
praemunire. 

In  the  two  first  cases,  a  time  and  a  short  time  is  set;  and  from  the 
shortness  of  the  time  it  is  inferred,  that  the  acts  to  be  done  must 
necessarily  have  been  such  in  their  nature  as  might  commonlT  he 
done  within  those  short  jperiods.  This  argument,  nowever,  assmoes 
the  nature  of  the  non  feasance,  which  would  bring  a  partf  within 
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the  penalties.    If  every,  even  honest,  delay  which  overran  the  twenty  Regina  r.  The 
days  were  conclusively  a  breach,  there  would  be  something  in  it;   ^^^^^^yj 

though  even  then  it  may  well  be  supposed  that,  even  as  regards - 

confmnation,  the  only  one  to  which  the  argument  applies  with  any  Judgment  of 
force,  ordinarily  the  process  might  be  expected  to  close  within  that  oJferidge* 
period,  and  as  short  a  period  as  could  reasonably  be  assigned  we 
should  expect  t^  find  allowed  in  an  act,  all  through  which  the  fear  of 
process  from  Rome  is  most  apparent.  But  in  truth  the  argument 
falls  to  nothing,  if  in  confirming  the  archbishop  was  engaged  in  a 
judicial  act;  for  then  I  have  no  aoubt  that,  if  while  honestly  engaged 
in  prosecuting  it  without  delay,  he  was  prevented  from  completing 
it  within  the  time  by  the  necessary  length  of  the  inquiry,  he  would 
have  a  perfect  answer  to  an  indictment  The  twenty  days  may  have 
been  auite  loi^  enough  to  ascertain  whether  he  was  wilfully  and 
capriciously  refusing  to  obey  the  statute,  and  in  that  sense  I  believe 
the  limitation  of  time  to  have  been  enacted. 

I  have  now  very  imperfectly,  and  very  hastily,  though  on  that  Applicability 
account  at  the  greater  length  1  fear,  examined  this  statute.     In  the  ^^^  P|J"*® 
course  of  the  ai^ument  tne  phrase  '*  Magna  Charta  of  Tyranny,^  CbJu  of 
was  used  with  reference  to  it,  with  a  personal  allusion,  of  course  I'yranny'*  to 
perfecdy  understood  (u\     According  to  my  view,  this  term  appears  *^®  »tatutc. 
to  me  exaggerated,     fne  statute  in  that  view  is  indeed  excessive  in 
the  measure  of  its  punishment ;  but  that  excess  may  well  be  excused 
with  reference  to  the  usual  standards  of  punishment  in  the  age  in 
which  it  passed,  and  by  considering  that  it  did  but  adopt  a  mode  of 
punishment  which  it  found  in  the  statute  book,  appropriated  as  it 
were  to  offences  of  a  similar  kind,  those  namely,  of  improper  com- 
munications with  the  See  of  Home.     It  is  to  be  remembered,  that  so 
late  as  in  the  last  century  only,  the  same  punishment,  with  no  such 
excuse,  and  only  under  the  mad  excitement  of  the  moment,  was 
awarded  for  frauds  committed  against  the  South  Sea  Bubble  Act  (v). 
But  if  the  statute  be  rightly  construed  by  the  crown  lawyers,  tnen 
the  phrase  is,  in  my  opinion,  a  perfectly  just,  a  strictly  measured 
one,  not  because  it  casts  off  the  vexatious  interference  of  Rome,  with 
a  somewhat  rough  hand,  or  asserts  the  prerogative  of  the  Crown  in 
the  nomination  of  Bishops,  with  over-urgent  severity ;  but  because 
it  bids  fii-eemen  and  Christians  still  to  wear  the  garb  of  freemen,  and 
use  the  most  solemn  ordinances   of  their  religion,  yet  bear  an 
intolerable  yoke  on  their  consciences,  and  profane  those  ordinances  | 
by  the  most  bare-feced  mockery ;   because  it  commands  the  highest  |i 
ofiicers  in  our  Holy  Church  to  assume  the  form  and  countenance  of  j| 
judges,  to  hold  the  semblance  of  an  open  court,  to  invite  opposers,  j 
and  swear  witnesses  on  the  Gospels,  to  pronounce  a  solemn  sentence  \ 
in  the  name  of  the  Saviour,  and  yet  tells  them  that  all  this  is  but  i 
shadow  and  sham,  that  they  are  but  ministers  and  servants,  with  no  - 
more  discretion  as  to  the  acts  they  perform,  than  the  merest  slave  of 
the  most  absolute  master;  because,  worst  of  all,  if  worse  can  be,  it 
compels  them  to  summon  their  Comprovincial  Bishops  to  aid  them 
in  consecrating,  no  matter  whom,  bad  liver,  heretic,  Jew,  or  Turk, 
in  violation  of  their  own  most  solemn  vows,  against  it  may  be,  their 

(tt)  Sitpra^  p.  195.  (o)  6  Geo.  1,  c.  18 ;  Supra,  p.  176. 
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own  deep  conyictions  and  most  ascertfuned  knowledge ;  it  bids  them 
in  prayer  and  solemn  hymn  to  invoke  the  preaence  of  the  Holy 
Spirit  to  this  monstrous  profimation ;  in  the  moat  awful  laognap  lo 
confer  that  immeasurable  gift  on  the  mocking  ioBdel,  it  mav  be« 
before  them,  and  to  minister  to  him  that  rite  from  which  od  the 
morrow  they  would  be  bound  in  strictness  to  exclude  him.  And  all 
this  it  bids  them  do,  as  it  is  said,  without  possibility  of  defence,  with 
no  plea  that  could  be  sustained  in  a  court  of  justice  in  caaeot 
disobedience ;  and  then  strips  them  of  the  Queen's  protection,  forfem 
their  lands  and  tenements,  goods  and  chattels,  casts  their  bodies  iotu 
prison  for  life,  or  during  the  pleasure  of  the  Crown.  As  no  infidel 
could  contrive  a  more  blasphemous  mockery  of  religion  than  such  a 
consecration  would  be,  so  it  would  puzzle  a  tyrant  to  invent  a  more 
cruel  and  disproportionate  punishment.  It  is  my  consolation,  and  a 
great  one  it  is,  tnat  I  do  not,  and  cannot  so  interpret  the  statute.  I 
do  not  believe,  nor  shall  I,  until  I  am  told  so  by  the  highest  judicial 
authority  in  the  land,  that  we  have  such  a  law  under  which  we  lire. 
I  do  not  believe  that  in  any  age,  or  under  any  Monarch,  Lords  and 
Commons  of  England  would  be  found  to  pass  a  law  with  such 
enactments  as  these,  under  which  such  things  could  ever  be  possible. 
I  cannot  think  that,  for  so  many  centuries,  holy  men  should  bare 
been  found,  in  unbroken  series,  content  to  lay  on  their  consciences 
so  heavy  burdens.  I  will  not  admit  that  Henry  8  would  have  given 
the  royal  assent  to  such  a  law,  so  understood.  Tyrant  though  he 
was,  strongly  under  the  influence  of  passion,  and  ardently  fond  of 
power,  so  bhnd  and  inconsistent  is  man,  he  certainly  thought  himself 
a  Churchman,  in  the  highest  sense  of  the  word ;  he  gloried  personallv 
in  the  title  of  "  Defender  of  the  Faith ;"  and  it  was  only  two  years 
before  the  statute  in  question  was  passed,  that  he  gave  his  rova. 
assent  to  another  in  which  he  asserted  that  "  he  and  all  his  natuFS* 
subjects,  as  well  spiritual  and  temporal,  been  as  obedient,  devout. 
CaUiolic,  and  humble  children  of  God  and  Holy  Church,  as  aoj 
people  be  within  any  realm  christened'' (tr). 

But  it  was  said  that  the  construction  of  the  statute  which  I  depre- 
cate in  such  strong  language  (language  I  meant  not  to  be  strong)  but 
the  simple  statement  of  the  ideas  which  it  conveys  makes  it  seem 
strong),  only  brings  about  in  substance  the  same  state  of  things  as  bjf 
law  now  exists  in  the  realm  of  Ireland  and  in  our  Colonial  Church.  As 
reganls  the  latter,  the  argument  is  wholly  unfounded;  the  sees  hare 
been  created  in  the  Colonies,  and  the  bishops  appointed,  not  under 
any  acts  of  the  legislature,  but  by  the  exercise  of  the  Royal  Prercf ' 
ative  alone,  and  the  Metropolitan  is  under  no  statutory  compnIsioD 
whatever  as  to  the  consecration ;  it  cannot  be  pretended  that  b^ 
may  not  exercise  an  entire,  though  of  course  responsible,  discretion 
ns  to  the  performance  of  that  nte  in  any  given  case.  And  as  to 
Ireland,  tne  argument,  to  have  any  weight,  must  assume  the  crovQ 
lawyers'  construction  of  the  statute.  If  consecration  be  not  a  mini^ 
ferial  act  under  the  statute  of  Elizabeth,  but  the  Metropolitan  is  ^t 
liberty  to  act  according  to  his  conscience,  and  will  incur  no  penalties 
if  he  only  refuses  to  consecrate  where  the  canonical  unfitness  of  tb^ 


(tp)  23  Hen.  S,  c.  20,  S.  1 ;  Supra,  p.  32,  n. 
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appointed  makes  it  right  and  proper  that  be  should  decline  ;  then  the  Regina  «.  The 
legal  condition  of  the  Irish  branch  of  the  Church  is  not  in  any  way    ^^^^L. 

to  be  pressed  as  an  armjment  asainst  the  rule;  while  it  is  obvious  on '- 

the  otner  hand,  thai  the  revival  in  the  same  year  of  the  statute  of  j[y^*5mS*  °' 
Henry^  which  gave  both  conge  d'elire  and  confirmation^  and  the  Coleridge. 
non -revival  of  me  statute  of  Edward,  which  had  taken  them  away, 
furnish  some  argument,  for  I  do  not  rely  on  it  strongly,  for  my 
interpretation. 

Upon  what  remains  I  shall  say  but  a  very  few  words,  though  it  is  Form  of  con- 
a  part  of  the  argument  very  important,  and  as  I  think  equally  strong;  finnation  indi. 
I  mean  the  form  of  proceeding  in  confirmation.     Looking  at  the  jjJjIcSif  cba- 
traces  which  may  be  found  in  the  books  cited,  it  seems  to  me  clear  racter. 
that  we  have  now  efiectually  the  same  form  as  obtained  before  the 
Reformation ;  and  if  so,  the  form  probably  which  obtained  from 
very  early  ases.     But  the  dilemma  is  this :  either  the  form  is  thus 
ancient,  or  it  obtained  almost  immediately  after  the  Reformation. 
If  the  former,  what  weight  does  it  not  add  to  the  whole  evidence  bf 
facts  down  to  that  event?    If  the  latter,  will  any  one  assign  a  plau- 
sible reascm  for  the  inventing  a  procedure  so  solemn,  so  judicial  in 
all  appearance,  so  full  of  religious  ceremony,  if  the  process  itself 
were  but  a  shadow  ?     Will  any  instance  be  produced  in  history  of 
great  and  grave  functionaries,  such  as  Archbishops  and  Bishops, 
setting  about  to  contrive,  or  allowing  to  proceed,  or  taking  part  in 
enacting,  such  a  ridiculous  and  at  the  same  time  profane  mockery  ? 
I  believe  a  parallel  could  not  be  produced. 

It  was  uri2:ed  in  the  course  of  the  argument  that  confirmation 
might  be  a  substance,  but  that  the  form  was  immaterial ;  that  it  was 
merelv  the  mode  by  which  the  Archbishop  was  to  satisfy  his  own 
conscience  of  the  ntness  of  the  candidate;  a  mode  by  the  way,  of 
putting  the  argument  somewhat  destructive  of  other  parts  of  it  in 
regard  to  consecration.  Originally,  the  confirmation  may  have  been 
uncertain  as  to  form,  but  it  seems  early  to  have  grown  into  a  certain 
established  course  of  procedure,  and  analogies  will  supply  them- 
selves immediately  to  the  minds  of  lawyers,  drawn  from  what  has 
happened  in  regard  ^o  many  of  our  own  legal  proceedings.  Those 
forms  when  established  by  usase  become  binding,  and  the  Arch- 
bishop, even  if  it  be  a  moae  onfy  of  informing  his  own  conscience, 
must  inform  it  now  in  the  mode  prescribed.  For  he,  be  it  always 
remembered,  is  not  the  only  person  concerned ;  the  Bishop  elect, 
though  not  originally  interested  in  the  matter,  and  not  supposed  in 
the  nrst  place  to  have  any  personal  desire  to  fill  the  great  ofiice  to 
which  he  is  called,  as  soon  as  he  is  elected,  by  the  agreement  of  all 
parties  (indeed  his  interest  was  much  pressed  in  the  argument )» 
comes  to  have  a  direct  and  certain  interest ;  he  has  not  only  a  sub- 
stantial and  real  interest,  but  he  clearly  has  an  interest  of  which  the 
canon  law  took  notice ;  because  unless  he  had  been  a  party  to  the 
proceeding  below,  he  could  not  have  become,  as  he  appears  to  have 
been  in  repeated  instances,  the  party  appellant  at  the  Court  of  Rome. 
Tlie  Church  had  yet  more  urgent  rights,  and  justice  requires  that 
such  a  proceeding  as  this,  wheuer  in  fiumess  to  the  bishop  elect  or 
in  fairness  to  the  Church  concerned,  should  be  open  and  governed 
by  certain  definite  forms;  for  all  lawyers  must  admit  that  it  is  by 
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forms  in  a  court  of  law  that  rights  are  substantially  protected.  If, 
therefore,  th'is  was  in  the  first  instance  a  proceeding  that  might  hife 
assumed  any  form,  or  at  first  was  gOTemed  by  no  form  at  ul,  yet  i^ 
for  at  least  300  years  it  has  taken  a  particular  shape,  that  shape 
judicial,  that  proceeding  carried  on  in  open  court,  and  parties  sum- 
moned to  make  their  appearance  in  that  place;  then  according  to 
that  proceedings  by  that  form,  and  in  that  open  court,  I  conceive  the 
archbishop  is  lM)und  now  to  proceed. 

It  was  urged  again,  that  there  was  a  total  want  of  instances  aoce 
the  Reformation,  of  the  rejection  of  any  Bishop  Elect;  and  I  would 
rather  make  that  admission  in  the  fullest  terms,  than  stand  upon  aoj 
of  the  cases  about  which  contest  was  made  in  the  course  of  the 
argument  It  does  not  appear  to  me  that  any  one  of  them  wai 
made  out  in  so  satisfactory  a  manner  as  to  entitle  the  Court  to  found 
its  judgment  upon  it  But  what  is  the  weight  of  the  obeervatioik 
after  ait?  That  it  introduces  some  difficulty  into  the  case,  that  It 
gives  those  who  oppose  this  nile  some  grouna  to  stand  upon,  I  admit 
most  freely,  and  it  is  an  admission  that  I  can  make  with  perfect 
safety,  for  I  am  not  contending  that  this  case  is  altogether  free  from 
difficulties.  After  all,  however,  set  against  that  the  mere  existence 
of  this  form  diuring  the  whole  of  that  time,  and  consider  the  ciicmn- 
stances  which  may  very  reasonably  be  taken  into  the  account,  to 
explain  why  there  may  have  been  no  substantial  appeal  made,  it 
seems  to  me  that  that  aivument  is  not  entided  to  very  much  weight 

For  all  these  reasons  thus  imperfectly  expressed,  not  intending  to 
pass  over  entirely  any  of  the  difficulties  presented,  and  yet  feeling 
that  I  have  been  compelled  to  do  but  little  justice  to  some  paitsdf 
this  great  case,  it  seems  to  me  upon  the  whole  that  this  Rule  ought 
to  be  made  absolute. 

Mr.  Justice  Patteson. — I  do  not  propose  to  enter  into  a  foil 
examination  of  the  various  passages  which  were  cited  from  the  woris 
of  writers  on  the  canon  law  as  well  English  as  foreign,  from  the 
canons  of  general  councils  held  at  difierent  times  in  die  Cbristiac 
church,  and  firom  various  authors,  touching  the  subject  of  confinni- 
tion  of  Bishops,  which  were  very  properly  brought  befoxe  the  Court 
in  the  course  of  the  ai^ument.  They  appear  to  me  to  have  esta- 
blished satisfactorily  that  in  all  Christian  countries,  in  England  as 
well  as  others,  wherever  a  bishop  was  elected,  firom  the  earliest  times 
until  the  passing  of  stat.  25  Hen.  8,  whethw  by  the  people,  by  the 
cleigy  ana  people,  by  the  deigy  as  a  body  without  the  laity,  or  by 
chapters  or  convents,  that  election  required  to  be  afiterwards  con- 
firmed in  order  to  perfect  it;  that  such  confirmation  was  the  act  of 
some  spiritual  superior,  and  was  a  judicial  and  not  a  ministerial  act, 
one  which  involved  an  inquiry  into  the  regularity  and  sufficiency  of 
the  election,  and  into  the  qualifications  as  well  as  the  identity  cf 
the  person  elected,  and  coming  after  and  by  way  of  review  of  the 
election  cannot  properly  be  said  to  have  been  part  of  the  election 
itself 

Such  confirmation  was  obviously  mos^  requisite  in  the  case  of  & 
popular  election,  but  it  was  also  very  important  when  the  election 
was  confined  to  a  smaller  body.    Without  the  control  afforded  by  it) 
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great  danger  would  have  been  incurred  of  the  introduction  of  very  Regins  r.  The 
unfit  persons  into  the  said  office  of  bishop,  the  mischief  of  which  is    ^^^^^^^ 

obvious.     All  Christian  people  were  interested  in  various  degrees  in — '- 

preventing  such  mischief;  and  therefore  when  the  act  of  confirma-  Judgment  of 
tion  was  to  be  performed,  all  persons  were  cited  generally,  as  well  as  p^l^tesoii. 
those  who  had  any  particular  mterest  specially,  to  come  forward  and  (^^^^^^n  ^f 
state  their  objections,  if  they  had  any,  to  the  election.  Such  citation  opposera. 
appears  to  have  been  used  in  this  country  at  an  early  period,  though 
the  precise  date  does  not  appear,  and  to'  have  been  in  use  and  well 
known  before  the  time  of  the  passing  of  stal.  25  Hen.  8,  and  to  have 
continued  to  be  used  up  to  the  present  time :  whether  it  was  intro- 
duced into  this  country  firom  the  canon  law,  or  how  &r  the  canon 
law  as  to  confirmation  was  adopted  in  this  country,  whether  alto- 
gether or  in  part,  I  do  not  think  it  necessary  to  inquire.     It  is 
sufficient  for  the  purpose  of  arriving  at  a  true  construction  of  stat. 
25  Hen.  8,  upon  which  this  case  depends,  that  before,  and  up  to 
the  time  of  the  passing  of  that  act,  the  election  of  a  bishop  in  this 
country  required  to  be  confirmed  by  a  spiritual  superior,  whether 
the  pope  or  the  metropolitan,  who,  anciently  at  all  events,  had  the 
right;  that  it  was  a  judicial  act,  and  all  persons  were  cited  to  come 
forward,  which  citation  had  been  long  in  use. 

Several  instances  of  the  Archbishop^f  Canterbury  having  refused  InHttiices  of 
to  confirm  elections  of  bishops  in  this  country  and  having  rejected  [J^e*  A*rchbp[  of 
the  persons  elected   were  cited  from  Wharton's  Anglia  Sacra,  in  Cant,  of  per. 
which  instances  the  objections  were  not  merely  to  identity  but  to  «on8  elected, 
Qualification,  and  the  elections  were  annulled  by  the  authority  of  ^ero  &«e^^'°°* 
the  metropolitan.     They  were  all  prior  to  stat  25  Hen.  8,  and  the 
elections  at  those  times  were  real  and  free  elections  under  a  conge 
d'elire  granted  by  the  Crown,  which,  however,  did  not  state  who 
was  to  be  elected,  and  was  a  matter  of  strict  right  as  laid  down 
according  to  the  statutes  of  this  realm,  having  been  reserved  only  as 
an  acknowledgment  of  the  foundation  and  patronage  of  the  Crown 
when  the  fi^edom  of  election  was  conceded  to  the  chapters  and 
other  bodies.    The  Crown,  it  is  said,   used  to  recommend  some 
person  to  be  elected  at  that  time,  and  influenced  the  elections ;  but 
there  was  no  power  in  the  Crown  to  compel  the  election  of  any 
particular  person,   nor  any  legislative  enactment  restraining  the 
freedom  of  elections.     Therefore,  the  annulling  of  any  such  election 
by  the  archbishop  or  tl.e  pope  when  the  act  of  confirmation  came  to 
be  performed,  could  not  in  any  way  trench  upon  the  prerogative  of 
the  Crown. 

The  authorities  from  the  Year  Books,  cited  by  the  judges  in  the  Confirmation 
case  of  Evans  v.  AscuUhe  in   Palmer,  page  470,  show  that  con-  »n  essscntial 
firmation  was  an  essential  and  necessary  act;  so  much  so  that  a  ^°®^®***T^ 
I J  bishop  elect  was  not  so  comnletelv  in  his  office  before  confirmation  g^^^^  ^ 
,  \\  as  to  occasion  iff^fvomaiice  of  any  prcternVennEat  he  iiad  belore ;  Aicuithe. 
I**  ancTxnereasongiven  is,  oecause  confirmation  might  be  refusea7ana 
so  the  election  vacated ;  and  it  is  remarkable  that  the  judges  in  that 
case,  though  they  cited  no  authorities  subsequent  to  the  statute  of 
Hen.  8  for  the  position,  manifestly  considered  the  prior  authorities 
as  applicable  in  this  respect  since  that  statute. 

TaKing  it,  then,  to  be  established  by  the  authorities  cited  in  the 
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course  of  the  argument,  as  I  think  it  must  be,  that  at  the  tune  of 
the  passing  of  staL  25  Hen.  8  confirmation  was  a  judicial  act,  I  oome 
to  consider  the  provisions  of  that  act.  But  first  I  would  adveit  to 
the  statute  of  provisors  25  Edw.  3,  c.  6,  ss.  2  &  3,  which,  recitkig 
the  mischiefi  arising  from  the  bishop  of  Rome  reserving  to  h^ 
collation  genemllj  and  especially  as  well  archbishopricksy  bisbopricks, 
abbeys  and  priories,  as  all  dignities  and  other  benefices,  enacts, 
"  Tliat  the  firee  elections  of  archbishops,  bishops,  and  all  other  dig- 
nities, and  benefices  elective  in  England,  shall  be  holden  fironi 
henceforth  in  manner  as  they  were  granted  by  the  progenitors  of  our 
said  lord  the  king,  and  founded  by  the  ancestors  of  other  lords."' 
And  then  it  goes  on  to  say,  *'  And  in  case  that  reservation,  collatiaii, 
or  provision  be  made  by  the  court  of  Rome  of  any  archUahoprick. 
bisooprick,  dig^nity,  or  other  benefice  whatever  in  disturbance  of  the 
elections,  collations,  or  presentations  afore-named,  that  at  the  same 
time  of  the  voidances  tnat  such  reservations,  collations,  and  provi- 
sions ought  to  take  effect,  our  lord  the  king  and  his  heirs  shall  have 
and  enjoy,  for  that  time,  the  collation  to  the  archbishopricks,  bishop- 
ricks,  and  other  dignities  elective  which  be  of  his-advowiy,  sodi  as 
his  progenitors  hadbefore  that  free  election  was  granted ;  since  that 
the  elections  were  first  granted  by  the  king^s  progenitors^  u^tfti 
ccrfiiin  torrif  and^conJUibn,  as  to  deiiiaiid  licence  or  tne  mng  to 
cboose  an^  then  aftc'r'nic  eTe"c!7bnrTo  have  his  royal  assent,  anojior 
in  oilier  manner,  which  JconcHtions  jot  kept,  tbe'TBrng  ought  Ijy 
rc^PI  tojiescirl  to  its  first  nature.'^  flic  effect  of  whico  seems  to 
he,  in  case  o7  sucK  reservations  by  the  court  of  Rome,  to  revest  in 
the  Crown  the  right  of  collation,  m  the  same  manner  as  before  free 
elections  were  granted,  but  in  the  case  only  of  such  interference  by  the 
court  of  Rome,  establishing  in  all  other  cases  free  elections. 

I  would  also  advert  to  stat.  23  Hen.  8,  c.  20,  s.  2,  which  enacts^ 
^*  That  if  every  person  hereafter  named  and  presented  to  the  court 
of  Rome  by  the  king,  or  any  of  his  heirs  or  successors,  to  be  bishop 
of  any  see  or  diocese  within  this  realm  hereafter,''  (which  I  appre- 
hend to  mean  presented  or  named  after  firee  election,)  *^  who  snail 
be  letted,  deferred,  or  delayed  at  the  court  of  Rome  from  any  such 
bishoprick  whereunto  he  shall  be  so  presented,  by  means  of  restraint 
of  bulls  apoetolick,  and  other  things  requisite  to  the  same,  or  shall 
be  denied  at  the  court  of  Rome,  upon  convenient  suit  made,  any 
manner  bulls  requisite  for  any  of  the  causes  beforesaid,  every  soch 
person  so  presented  may  be  and  shall  be  consecrated  here  in  Eng- 
land by  the  archbishop  m  whose  province  the  said  bishoprick  shall 
be,  so  alway  that  the  same  person  shall  be  named  and  presented  by 
the  king  for  the  time  being,  to  the  same  archbishop."  Nothing  is 
said  in  this  statute  as  to  the  precise  manner  and  form  of  carrying  it 
into  effect,  with  respect  to  bishops. 

Then  follows  the  statute  in  question,  25  Hen.  8,  c.  20.  Now, 
that  statute  recites  stat  23  Hen.  8,  c  20,  and  in  the  preamble  of 
the  third  section  it  states  the  fact,  "  Forasmuch  as  in  the  said  act  it 
is  not  plainly  and  certainly  expressed  in  what  manner  and  feshion 
archbisnops  and  bishops  shall  be  elected,  presented,  invested,  and 
consecrated  within  this  realm  and  in  all  other  the  king^s  dominions.^ 
Then  that  section  enacts,  that  no  recourse  shall  l>e  had  to  the  see  of 
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Home ;  and  the  fourth  section  enacts  the  manner  of  electing  a  bishop  Regina  o.  The 

in  this  country,  and  proceeds  to  state  that  the  king  may  grant  to  the    ^^^^"^0? ^^"^ 

dean  and  chapter  01  the  cathedrals  a  licence  under  the  Great  Seal, ' * 

as  of  old  time  hath  been  accustomed,  to  proceed  to  election  of  an  Judgment  of 

archbishop  or  bishop  of  the  see  so  being  void,  with  a  letter  missive  i^^^^^^^ 

containing   the  name  of  the  person  which  they  shall  elect  and 

choose ;  by  virtue  of  which  licence  the  said  dean  and  chapter  to 

whom  any  such  licence  and  letters  missive  shall  be  directed,  shall, 

with  all  speed  and  celerity,  in  due  form  elect  and  choose  the  same 

person  named  in  the  said  fetters  missive,  to  the  dignity  and  office  of 

the  archbishoprick  or  bishoprick  so  being  void,  and  none  other;  and 

if  they  do  defer  or  delay,  "  then  it  provides  that  the  Crown  may 

appoint  by  letters  patent" 

Now  here  is  an  entirely  new  niatter,  as  I  apprehend,  introduced  f^^-^^  ^ 

into  the  proceeding  ol  election,  namely,  the  letter  missive ;  because,  y 

although  before  that  time  the  letter  missive  went  by  way  of  recom-  I  ^<^»^t-«A<f 

mendation,  it  is  quite  clear  to  my  mind,  that  that  letter  missive  need  I 

not  be  obeyed,  and  that  it  was  a  mere  request;  that  there  was  no  1 

legislative  enactment  by  which  the  chapter  would  be  compelled  to 

obey  and  to  act  upon  it.     It  is  here  introduced,  and  the  enactment 

is,  that  the  electors  shall  elect  the  person  named  therein,  and  no  other. 

No  words  are  added,  as  in  other  parts  of  the  statute,  that  they  shall 

elect  no  other  **  without  suing  or  obtaining  any  bulls,  letters,  or  other 

things  from  the  see  of  Rome  ;*'  but  it  is  simply,  and  directly,  and 

absolutely,  that  they  shall  elect  the  person  named,  and  no  other. 

I  cannot  doubt  that  the  effect  of  this  is  to  destroy  the  freedom  of  Freedom  of 

elections  altogether ;  to  render  the  elections  as  they  are  characterized  ?*®*'*^^'*! 

in  the  repealed  statute  1  Edw.  6,  c.  2  (ar),  and  in  the  Irish  stat.  Jtroyed. 

2  Eliz.  c*  4;    **in  very  deed  no  elections,  but  only  by  a  writ  of  lEdw.  6,c  i; 

conge  d'elire,  colours,  shadows,  or  pretences  of  elections,  serving  2Eliz  (ir.) 
nevertheless  to  no  pui-pose."  I  am  citing  the  words  of  stat  of  ^'  ^' 
Edw.  6  and  Eliz.  But  I  do  not  agree  with  the  other  part  of  the 
character  given  in  those  statutes,  which  says,  *'  seeming  also  deroga- 
tory and  prejudicial  to  the  queen's  prerogative  royal,  that  is,  the 
statute  of  Elizabeth  **  to  whom  only  appertaineth  tne  collation  and 
gift  of  all  archbishopricks,  and  bishopricks,  and  suffragan  bishops 
within  this  her  highness's  realm."  For  it  is  plain,  that  before  and 
up  to  the  time  ol  the  passing  of  the  stat  25  Hen.  8,  the  collation 
and  gift  of  archbishopricks  and  bishopricks  did  not  appertain  to  the 
Crown,  but  they  were  filled  up  by  free  election,  by  the  laws  of  the 
realm,  till  that  very  stat  25  Hen.  i  otnerwise  provided  in  this 
country,  and  the  statute  of  Elizabeth  otherwise  provided  in  Ireland. 
The  next  steps  after  the  election  are  enacted  in  the  fifth  section : 
''  And  if  the  said  dean  and  chapter,  or  prior  and  convent,  after  such 
licence  and  letters  missive  to  tnem  directed,  within  the  said  twelve 
days  do  elect  and  choose  the  said  person  mentioned  in  the  said 
letters  missive,  according  to  the  request  of  the  king's  highness,  his 
heirs  or  successors,  thereof  to  be  made  by  the  said  ktters  missive  in 
that  behalf,  then  their  election  shall  stand  good  and  effectual  to  all 
intents;  and  that  the  person  so  elected,  after  certification  made, 
sliall  be  reputed  and  taken  by  the  name  of  lord  elected  of  the 

(x)  Sujnxi,  p.  42,  n. 
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dignity ;  and  then  making  such  joaih  and  fealty  to  the  kinfc,  bis 
heirs  and  snecessorsy  as  shall  be  appcmited  for  the  same,  the  king  s 
highness,  by  his  letters  patent  unaer  his  Great  Seal,  shall  aignily  die 
said  election,  if  it  be  to  the  dignity  of  a  bishop,  to  the  archbi^iop^ 
and  metropolitan  of  the  province  wnere  the  see  of  the  said  bishoprick 
was  void,  requiring  and  commanding  such  archbishop  to  whofn  asr 
such  signification  shall  he  made,  to  confirm  the  said  elecdon,  aad 
to  invest  and  consecrate  the  said  person  so  elected  to  the  oflice  and 
dignity  that  he  is  elected  unto,  and  to  give  and  use  to  him  all  sue!! 
benedictions,  ceremonies,  and  other  things  requisite  for  the  same." 
Then  are  added  these  words :  **  Without  any  suing,  pnx^iring,  or 
obtaining  any  bulls,  letters,  or  other  things  from  the  see  of  Rome, 
for  the  same  in  any  behalC"  Those  words  are  added  there ;  tber 
are  not  added  with  respect  to  the  election. 

The  archbishop  is  thus  required  to  confirm,  invest,  and  comecrBte 
the  bishop  elect,  without  suing  any  bulls,  letters,  or  other  things 
from  the  see  of  Rome.  But  he  is  not  required  in  express  terms  to 
confirm  and  consecrate,  without  any  inquiry  or  any  known  and 
accustomed  forms  of  proceeding.  The  statute  is  silent  as  to  the 
cause  and  form  of  confirmation  and  consecration. 

If  the  statute  had  provided  that  the  election  should  be  bj  cooge 
d'elire,  *^  as  of  old  time  hath  been  accustomed,"  and  had  not  intro- 
duced the  new  matter  of  the  letter  missive,  I  apprehend  that  no 
doubt  could   have  been   entertained  but  that  the  election  would 
have  been  free,  and  the  confirmation  and  consecration  most  have 
been  also,  *^  as  of  old  time  hath  been  accustomed,"  and  that  the 
confirmation  would  have  clearly  been  a  judicial  act;    so  that  it  wiU 
be  most  important  to  consider,  what  is  the  effect  of  the  provisions 
respecting  tne  letter  missive,  not  only  on  the  election,  but  on  the 
confirmation   and   consecration.      Those    provisions    convert    the 
election   into  a  virtual  appointment  by  tne   Crown;  preserving, 
however,  the  form  of  election,  and  making  it  a  mere  form.    Do  they, 
therefore,  make  the  confirmation  also  a  mere  form  ?  It  is  contended 
that  they  do,  not  by  reason  of  the  words  actually  used  re^pectins 
confirmation,  but  becrause  of  the  words,  'Uhen  their  election  shall 
stand  good  and  effectual  to  all  intents;"  and  so  the  refusal  of  con- 
firmation cannot  effect  or  annul  the  election  in  any  way.     I  am  not 
sure  that  such  is  the  meaning  and  effect  of  those  words ;    they  mav 
mean  only  that  the  election  shall  stand  good  and  effectual  to  all 
intents  as  an  election,  just  as  it  would  when  the  election  was  free ; 
subject  nevertheless,  to  the  same  consequences  of  not  being  con- 
firmed ;  but  if  the  words  mean  more,  and  the  election  is  to  stand 
good  and  effectual  although  not  confirmed,  still  the  statute  has  made 
no  provision  for  the  case  of  a  refusal  by  the  archbishop  to  confirm, 
by  authorizing  the  Crown  to  direct  other  bishops  to  confirm,  or  in 
any  manner  whatever  to  perfect  the  election,  and  carry  it  on  to  con- 
firmation and  consecration;  and  has  therefore,  in  some  sense,  left  it 
in  the  power  of  the  archbishop  to  render  the  election  inoperative, 
though  perhaps  at  the  risk  of  nis  incurring  the  penalties  of  prsemu- 
nire.     it  is  surely  a  much  more  reasonable  construction  of  these 
words  of  the  statute,  taken  by  themselves,  to  hold  that  the  l^slatiire 
intended  the  ultimate  perfection  and  consummation  of  the  election 
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to  depend  on  the  con6rmation,  though  as  an  election,  it  is  made  Reginav.  The 
fi^ood  and  effectual  to  all  intents;  especially  since,  on  refusal  of  the    A^bishopof 

dean    and  chapter  to  elect,  it  is  provided  that  the  Crown  shall   L^Il 

nominate  and  present  by  letters  patent,  to  be  made  to  the  archbishop;  Judpnent  of 
and  that  in  that  case  the  archbisnop  shall,  with  all  speed  and  celerity,  plixe^^ 
invest  and  consecrate  the  person  nominated  and  presented  by  the 
king.     No  mention  is  made  in  such  case  of  confirmation ;  that  is,  in 
the  case  of  letters  patent  from  the  king.     The  legislature  seems  to 
have  considered  that  confirmation  was  unnecessary  where  there  had  | 
been  no  election,  but  the  Crown  had  nominated  and  presented  by  ( 
letters  patent     And  this  is  not  an  oversight,  as  I  apprehend ;  for 
in  the  Irish  stat.  2  Eliz.  c.  4,  which  abolishes  election,  even  in  form, 
altogether,  and  makes  the  appointment  always  by  letters  patent,  no 
mention  of  confirmation  b  made  from  the  beginning  to  the  end  of 
the  statute. 

Hence,  however,  arises  another  aivument ;  and  it  is  contended, 
that  as  the  legislature  treats  confirmation  as  unnecessary  where  the 
Crown  appoints  the  bishop  directly  and  avowedly,  namely,  by  letters 
patent,  it  never  can  have  intended  that  confirmation  should  be 
necessary  as  a  judicial  act,  where  the  Crown  appoints  the  bishop 
indirectly  and  circuitously  through  the  medium  of  a  pretended 
election  by  the  dean  and  chapter ;  therefore  that  the  confirmation 
mentioned  in  the  statute  must  be  taken  to  be  a  ministerial  act,  and 
a  mere  form,  that  the  form  of  confirmation  was  preserved  because 
the  form  of  election  was ;  but  neither  was  intended  to  be  real  or 
more  than  shadow. 

It  is  difficult  to  see  why  confirmation  should  be  necessary  where 
the  Crown  appoints  indirectly,  if  it  was  not  considered  so  where  the 
Crown  appomts  directly,  and  if  it  was  right  to  omit  it  in  the  one 
case,  why  it  was  not  right  in  the  other,  it  b  vain  to  conjecture  the 
reasons  which  actuated  the  legislature  at  that  time,  and  I  do  not 
pretend  to  reconcile  or  to  account  for  all  the  provisions  of  thb  statute. 
Looking  at  the  words  used,  I  see  nothing  which  imports  that  the 
confirmation  and  consecration  were  to  be  mere  minbterial  forms  and 
sbadojvs;  they  are  both  required  in  one  and  the  same  sentence,  and  g^mei«n£naee 
in  the  same  language.  I  cannot  bring  myself  to  believe  that  the  applied  equ^ 
legislature  of  this  country  could  ever  intend  that  the  solemn  act  of  to  oonfirmatioo 
consecration  should  be  a  mere  fonn  and  shadow ;  and  it  noi,  neitfSer  ™^con8ccr»- 
can  Conniination  be  so,  for  one  and  the  same  interpretation  must  be 
pat  on  the  language  which  is  applied  equally  to  both.  As  to  con- 
secration, indeed,  no  previous  form  of  inquiry  is  stated  to  have  been 
used,  like  that  in  the  case  of  confirmation ;  nor  am  I  prepared  to 
say  that  any  was  necessary.  The  archbishop,  where  he  Had  con- 
firmed would  have  already  inquired,  and  where  after  thb  statute 
(which  would  rarely  happen,  indeed,  no  instance  has  been  cited  in 
which  it  has  ever  happened)  the  Crown  appointed  by  letters  patent 
in  default  of  election  uy  the  dean  and  chapter,  he  would  in  general 
be  able  to  inform  himself,  without  any  public  inquiry,  as  to  the 
qualifications  of  the  person  nominated  and  presented  by  the  Crown ; 
and  if  any  lawful  impediment  to  the  consecration  came  to  hb 
knowledge,  I  cannot  believe  that  the  legislature  intended  to  force 


474 


CASE  OF  DB.    HAMPDEN 


JodgiMiit  of 
Mr.  Jostioe 
PattMon. 

Before  the 
Stat,  bull  for 
confiriDAtioa 


1    _ 

r^^ 


f 


os|ireu 
ment  intro. 
duoed  into 
electioiis  only. 


R^gittA  9.  The  him,  knowingly  and  without  regard  to  such  impediment,  to  perfonn 

^5!i!!u!iu  ^   *^®  solemn  act  of  consecration. 

^'        The  statute,  as  I  have  ah'eady  obsenred,  directs  lettets  patent  firoin 

the  Crown,  requiring  the  archbishop  to  confirm  the  electioo,  md 

consecrate  the  person  elected,  without  suing  or  obtaining  any  boils, 

letters,  or  other  thinos  from  EU>me.     The  confirmation  and  coDse- 

cration  contemplatea  by  the  legislature  seem,  therefixe,  to  be  aiciu 

those  words  being  added,  '*  without  obtaining  any  bulis»^  as  would 

dir»^ed?judi-  ^^''"^^''y  ^®^®  rcauired  to  be  sanctioned  by  boUs  firoin  Rome,  and  » 

cial  act  would  DC  directed  by  such  bolls;  and  can  it  be  doubted  thai  the  boD 

^  '  ^^^4C  ^^'  confirmation  would  have  directed  a  judicial  act  ? 

^  ^    I  am  compelled  in  construing  this  act,  either  to  sum>oee,  without  aoj 

^  }^    express  words  to  warrant  that  supposition,  that  the  Kgi^atore  meant 

Form  and         to  carry  the  form  and  shadow  which  by  express  enactment  n> 

*1  ^  ibidowby  y  Hiptroduced  into  elections,  also  into  confirmation,  or  that  it  meant  to 

osvreu  enac  -    inquire  confirmation  as  a  judicial  act,  such  as  it  was  before  ibe 

statute,  where  there  was  a  form  of  election,  where  the  appointmeo: 

by  the  (/rown.  was  through  the  medium  of  that  funn,  althougli  it  did 

not  require  it  where  the  appointment  by  the  crown  was  dbect  I 

cannot  feel  myself  justifiea  in  attributing   to  the  I^slature  the 

enactment  of  mere  form,  shadow,  and  pretence,  beyond  what  (he 

very  express  words  compel  me  to  do;  and  I  feel  bound  to  construe 

the  words  which  are  used  according  to  their  known  and  reoeind 

meaning,  if  by  so  doing  no  contradiction  or  absurdity  is  involved; 

especially  if  such  construction  bo,  as  I  think  it  is,  more  reasona^k 

though  1  cannot  altogether  explain  the  reason  of  the  distinction— 

as  to  where  confirmation  is  required  and  where  it  is  not. 

It  seems  to  me,  therefore,  that  the  archbishop  is  required  by  tbi: 
fifth  section  to  confirm  the  election,  to  use  the  words  of  the  fotutb 
section,  "as  of  old  time  bath  been  accustomed;"  that  is,  in  a  judicial 
course  and  with  ))ropcr  inquiry. 

But  the  seventh  section  containing  the  penalty  of  pnemaoire 

against  the  dean  and  chapter,  for  not  electing  and  fisgnifyingthe 

same  within  twenty  days,  and  against  the  archbishop,  for  not  cfXi- 

firming  and  consecrating  within  twenty  days,  "  or  else,  if  snj  ^ 

them,  or  any  other  person  or  persons  admit,  maintain,  allow,  ober. 

do,   or    execute   any  censures,   excommunications,    interdictions, 

inhibitions,  or  any  other  process  or  act  of  what  nature,  name,  or 

quality  soever  it  be  to  the  contrary,  or  let  of  the  due  executioo  of 

tnis  act,"  remains  to  be  amsidered.  I  would  observe  first,  that  I  do  not 

think  this  cUuse  at  all  aflected  by  stat  I  Eiiz.  c.  1,  s.  32,  which  ^ 

referred  to  in  the  ailment     It  seems  plain  to  me  that  that  section 

in  i  Eliz.  c  1,  operates  only  to  prevent  the  repeal  of  the  stat  1&- 

Ph.  &  M.  c  8,  s.  40,  which  enacted  the  penalty  of  prsemunire  against 

persons  attempting  to  disturb  the  grants  made  by  Henry  8  of  iIk 

lands  of  monasteries,  and  has  no  bearing  on  the  present  question. 

Setnbie,  Penal       It  has  been  much  doubted  whether  this  penalty  in  the  seventh 

clauae  applies     gection  applies  at  all,  except  where  something  is  done  or  omitted  to 

something^u      be  done,  in  consequence  of  communication  with  the  see  of  Bot°^' 

done  or  omit-     As  far  as  regards  tnc  latter  part  of  the  clause  as  to  admitting  censured 

ted,  in  conse-     n^  J  ^  fQ^h,  I  See  much  ressou  to  think  that  doubt  not  to  te  without 

qnencc  of 
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imlation  ;  for  it  is  observable  ihat  all  the  words  used  are  indicative  Regina  o.  The 
processes  not  used  in  our  courts  of  law,  but  in  the  canon  law  and    ^!^!i*^^ 

e  ecclesiastical  courts.     But  I  do  not  think  it  necessary  to  deter- 

itie  that  point;  for  I  think  the  language  of  that  part  of  the  section  Judgment  of 
early  applicable  only  to  some  extrinsic  coercion  used  by  another,  pg'^eso?** 

hoever  that  might  be,  towanls  the  dean  and  chapter  or  the  arch- w~ 

Lshop,  and  submitted  to  by  them,  and  not  to  the  exercise  of  any  ^uh^Rome/^'' 
irisdiction  or  authority  of  their  own  which  they  might  lawfully 
ave  ;    and  1  have  already  stated  that  I  think  the  archbishop  has 
lawful  authority  and  jurisdiction  to  act  judicially,  in  regard  to  con- 
irmation  under  the  provimons  of  this  act 

With  regard  to  the  earlier  part  of  the  clause,  the  words  at  first  ^"T*^^ 
iight  tseem  to  import  that  the  penalty  is  inciured  absolutely,  if  the  ^^  ^ 
^\rchbiabop  shall  refuse  and  do  not  confirm  and  consecrate  within 
twenty  days ;  and  in  amiment  these  words  were  brought  to  bear 
upon  the  construction  of  the  fifth  clause,  because  it  was  said  that  a 
judicial  inquiry  could  not  be  conducted  in  so  short  a  time  as  twenty 
days  in  most  cases,  and  therefore  that  no  iudicial  inquiry  could  be 
^intended.  I  do  not  think  that  the  words  here  used  necessarily  lead 
to  any  such  consequence. 

It  is  observable  that  in  the  fifth  section  which  empowers  the  king 

to  send  his  letters  patent  to  the  archbishop  requiring  him  to  confirm 

and  consecrate,  nothing  is  said  about  the  time  of  confirming  and 

'  consecrating;  it  is  only  said  that  the  king  shall  by  his  letters  patent 

;  signify  the  election  to  the  archbishop,  requiring  him  to  confirm  and 

;  consecrate  (it  is  not  even  said  with  all  speed  and  celerity,  as  it  is  in 

'   the   case   of  letters  patent  nominating  and  presenting),   without 

suing  to  Rome  for  bulls.     Whether  that  is  a  mere  oversight  or  not, 

I  am  sure  I  cannot  tell ;  but  certain  it  is  in  this  statute,  where  there 

-    has  been  an  electicm  by  the  dean  and  chapter,  and  where  there  are 

letters  patent  directed  to  be  sent  firom   the  Crown   requiring  the 

arcbbisnop  to  confirm,  it  does  not  say,  ^^  with  all  speed  and  celerity," 

or  within  any  time ;  but  it  goes  on  to  say,  "  if  the  dean  and  chapter 

^    shall  refuse,  the  Crown  shall  appoint  by  letters  patent,"  rather  I 

should  say,  it  shall  direct  letters  patent  to  the  archnishop,  requiring 

^     him  to  confirm  and  consecrate  with  all  speed  and  celerity.     The 

I     seventh  section  then  enacts  the  penalty,  if  the  archbishop  shall 

refuse  and  do  not  confirm  within  twenty  days.     I  apprehend  that  Refusal  meaog 

the  true  meaning  is,  if  he  shall  refu^  and  do  nof  contirm  wjtnm'^'^fiM*!  without 

twSpT^cEys"' witnout  lawful  cSiseT*'''!^  penalties  ^,    ^*"*^' 

must  be  construed  sirTcily ;  ami  whenever  a  penalty  is  attached  to  tion^fpOTaa^ 

the  refusal  to  do  any  act,  be  it  iudicial  or  ministenal,  I  apprehend  stats. 

that  the  refusal  must  be  without  iawftil  cause  or  excuse,  the  proof  of 

which  may  perhaps  lie  on   the   party  reftising,  but  which  being 

proved,  would  be  an  answer  to  any  proceeding  for  the  penalty.    What 

would  amount  to  lawful  cause  or  excuse,  in  the  case  of  the  dean  and 

chapter,  it  is  unnecessary  to  inquire ;  but  it  seems  to  me  that  in  the 

case  of  the  archbishop,  the  pendency  of  a  judicial  inquiry,  if  it  be 

such,  supposing  I  am  right  in  saying  it  is  a  judicial  inquiry,  would  f 

be  lawful  excuse,  as  regards  the  delay  beyond  the  twenty  days,  as  i 

much  as  illness,  either  of  the  archbishop  or  the  bishop  elect ;  and  a  ' 

6on^/(fe  decision  of  the  unfitness  of  the  person  elected  after  judicial 
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Regina  *.  The  inquiry,  would  be  lawful  cause,  as  regards  an  ultimate  refusal  to 
^torb^?y^^  confirm.     If,  therefore,  I  am  right  in  my  construction  of  the  other 

—  parts  of  the  statute,  and  confirmation  be  a  judicial  act,  I  cannot  see 

Jodraent  of     any  thing  in  the  seventh  clause  which  should  prevent  its  being  so, 
Patteioo.^       or  subject  the  archbishop  to  the  penalty  therein  contained,  if  he 

proceeds  band  fide  in  regard  to  that  judicial  act 
Such  construe*       It  is  said  that  so  to  construe  the  statute  would  be  in  violation  of 
tion  of  theattt  ^jj^  prerogative  of  the  Crown.     I  cannot  feel  that  it  is  so ;  the  pre- 
of  crown's         rogative  of  the  Crown  remains  iust  as  it  was,  in  regard  to  what  is  to 
prerogttivc.       take  place  after  election,  though  by  the  letter  missive  the  power  of 
the  Crown  in  the  election  itself  is  materially  altered.   The  constmc- 
tion  which  I  put  upon  the  statute,  does  not  derogate  from,   or 
diminish  the  prerogative  of  the  Crown,  but  only  does  not  extend  it. 
Neither  does  this  construction  give  the  archbishop  a  veto  to  the 
appointment  by  the  Crown;  it  only  leaves  him  to  exercise   his 
spiritual  duties  as  to  confirming  and  consecrating  in  the  ancient 
manner,  and  as  in  their  very  nature  they  ought  to  be  exercised. 
Disuse  of  Again,  it  is  said  that  no  instance  has  occurred  of  refusal  to  confirm 

power  of  in-      siuce  the  Statute.     That  is  a  circumstance  of  considerable  weight, 
st«tTno"con-*  **^^  '^  ^^®  proceedings  towards  confirmation  used  before  the  statute 
clusiVe  against    had  been  dropped  immediately  afler  it,  I  should  have  thought  that 
that  power.       ^  contemporaneous  exposition  which  would  have  gone  very  strongly 
to  show  that  confirmation  was  intended  by  the  statute  to  be  a  mere 
ministerial  act ;  but  the  contrary  is  apparent,  and  that  for  some  time 
after  the  statute  upon  the  pruceedmgs  towards  confirmation,  wit- 
nesses were  examined,  and  a  regular  inquiry  gone  into  upon  some 
occasions,  although  in  modern  times  no  such  instances  arfe  cited. 
The  disuse  of  an  authority  or  power  which  any  court  by  law  has, 
will  not  destroy  that  authority  or  power,  as  conceded  in  Ashford  v. 
Thornton  (y). 
Opinions  of  The  opinions  of  various  writers  collected  in  a  recent  pamphlet  (z) 

writere  collect-  were  referred  to  in  the  course  of  the  argument,  by  the  counsel  for 
Royalty  of ^tho    ^^®  prosecutors  of  this  writ.    So  far  as  they  go  they  appear  to  me  to 
Crown, Ac.'*    (afibrd  an  inference  that  the  general  notion  was,  that  the  archbishop 
/  4v,x1was  bound  to  confirm  under  the  penalty  of  praemunire.     In  Brett 
V  ^E5*^pn  Church  Government  it  is  distinctly  so  put ;  that  was  one  of  the 
O     passages  which  Dr.  Addams  cited;  and  in  Mason's  Vindiciae  Eccle- 
vT     siae  AnfflicansB,  the  answer  to  a  supposed  question  what  is  to  be 
11     done,  it  the  king,  being  deceived,  appoints  an  unfit  person,  is,  that 
on  representation  to  the  king,  no  doubt  he  would  appoint  another, 
whereas  it  would  have  been  a  ready  answer  to  have  said  the  arch- 
bishop will  refuse  to  confirm,  if  it  had  been  thought  by  Mason  that 
he  had  the  power(a).     If  it  is  meant  to  be  inferred  tnat,  fit>m  the 
time  of  the  statute,  the  received  opinion  was  that  confirmation  had 
become  a  mere  form  it  must  have  been  known  to  all  the  diflerent 
archbishops  and  their  vicars  fi:eneral,  and  it  is  difiicult  to  understand 
why  the  proceedings  at  confirmation  were  not  altered  in  their  form, 
so  as  to  suit  the  altered  nature  of  the  act  of  confirmation  itsel£     If 
it  was  known  to  be  a  ministerial  and  not  a  judicial  act,  then,  from 

(y)  1  B.  &  A.  405.    Supra^  p.  392.      &c."    Supra,  p.  277,  et  seq. 
(z)  ^  The  Royalty  of  the  Crown,  (a)  Vide  tntprot  p.  440. 
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the  time  of  the  statute  to  this  da}',  a  solemn  mockery  has  been  Roginai;.  The 
knowingly  gone  throuph  at  ever^  confirmation,  the  whole  forms  of  Archbishop  of 
which  are  assuredly  those  of  a  judicial  and  not  a  ministerial  act       *"  ^  "'^' 
Too  much  stress  ought  not  to  be  laid  on  the  use  of  particular  forms;  Judgment  of 
but  every  one  who  reads  the  account  of  the  proceedings  on  confirm-  p[|i*j^^^ 
ation  given  by  Bishop  Gibson  in  his  Codex,  and  which  confessedly  p^^^^^  ^^ 
have  been  constantly  used,  and  were  used  on  the  present  occasion,  arising  from 
cannot  but  see  that  the  citations,  the  summaria  petitio,  the  decree  theoontinu- 
itself,  and  all  the  steps  which  I  need  not  detail,  have  the  appearance,  J[^^ent  judiciia 
at  least,  of  a  judicial  and  not  a  mere  ministerial  proceedmg.     It  is  formof  oon- 
difficult  to  believe  such  a  continuance  of  mockery  and  deception  by  firmation. 
so  many  and  such  persons,  and  for  such  a  length  of  time,  without, 
as  it  seems  to  me,  any  assignable  motive.     1  cannot  but  think, 
therefore,  that  confirmation  was  not  altered  in  its  nature  according 
to  received  opinion,  but  remained  as  before ;  and  that  the  want  of 
exercise  of  the  right  of  refusal  was  fi'om  the  necessity  of  so  doing 
not  arising. 

Instances  are  mentioned  of  Dr.   Rundle  (b)  and  Dr.  Samuel   Instances  of 
Clarke  (c)  in  which  another  course  was  taken  to  prevent  their  being  ^j  n^gl!li 
appointed,  and  that  was  a  respectful  and  proper  course,  in  order  to  Clarke, 
avoid  the  necessity  of  any  refusal  by  the  archbishop;  and  in  the 
reigns  of  Charles  2  and  WiUiam  3  the  Crown  by  its  own  act  directed  Commissions 
that  commissioners  should  ba  consulted  in  tne  choice  of  bishops,  ^"^  ^7 
which  would  obviate  any  difficulties  (rf).     It  seems  to  me,  therefore,   wiSmo  sfor 
that  no  sufficient  light  is  affi)rded  by  the  events  since  the  statute,  investigating 
to  show  that  it  really  was  intended  to  have  the  effect  of  altering  the  Jto«»  ^^J^" 
nature  of  confirmation,  which  is  contended  for,  or  which  would  P<*"*"»"®P*' 
justify  me  in  putting  a  different  construction  on  that  statute  firom 
that  to  which  a  consideration  of  the  words  of  it  has  led  me. 

It  is  said  that  confirmation  cannot  be  a  judicial  act ;  because  the  Reference  to 
archbishop  acts  in  it  by  his  vicar  general,  whose  office  does  not  give  tl»«pon-con. 
him  jurisdiction  in  contentious  suits.     I  do  not  see  that  this  alters  d^^^oftheT 
the  case.     Primd  facie  confirmation  would  not  be  contentious,  and  vicar  general, 
therefore  the  vicar  general  would  be  a  proper  officer  by  whom  the 
archbishop  might  act;  but  it  does  not  follow  that,  if  the  proceedings 
became  contentious,  the  archbishop  would  be  deprived  of  his  autho- 
rity, because  of  the  usual  nature  of  the  office  of  tne  person  by  whom 
he  is  acting;  that  office  is  described  in  Oughton's  Prolegomena,  xvi,  Oughton. 
which  was  referred  to  by  one  of  the  learned  counsel  (e);  the  words 
are  remarkable  because  he  says,  *'  £a  quse  contentiosae  jurisdictionb 
erant  non  exercebat,  id  est  causarum  mter  partes  in  foro  contradic- 
torio  decisionem."    And  then  it  is  put  in  a  parenthesis  ^^Prster- 
quam  ea  quse  pro  forma  solummodo  ventilantur,  utpote  negotia 
confirmationis  episcoporum  electionis,  et  similia,"  then  after  that 
parenthesis,  ^'Sed  ea  quee  sunt  officii  meri  eerebat'*    This  very 
passage,  to  my  mind,  conveys  the  idea  that  confirmation  is  not  officii 
meri,  namely,  ministerial,  but  in  its  nature  judicial,  though  usually 
pro  forma.     Neither  can  I  doubt,  that  if  the  archbishop  be  acting  Power  of  the 
judicially  in  the  matter  of  confirmation,  he  would  have  the  same  •rehbidiop, 

acting  jadici- 
allj,  to  compel 

(b)  Siqnv,  pp.  299,  398.  (d)  Sh^tra,  p.  391.  ^°^~  ®^ 

(c)  Suproy  p.  299.  (e)  Supra,  p.  224.  witnesses. 


478 


CASE  OF   DR.    HAMPDEN 


Regina  r.  The 

Archbiibop  of 

Canteriwry. 

Judgment  of 
Mr.  Jnstioe 
PattetoD. 


Evans  9. 
Ascuitbe. 

Bp.  Mountiu 
fnie*B  cafe,  in 
Godwin. 


Stat.  3  Hen.  5, 
and  writi  under 
it 


power  of  compelling  the  attendance  of  witnesses  that  any  other  court 
of  ecclesiastical  jurisdiction  has ;  I  do  not  lay  stress  on  Dr.  Rives's 
supposed  opinion  in  the  case  of  Bishop  Mountagu<^9  opposed  as  it 
appears  to  be,  if  it  were  given,  by  the  opinion  of  Sir  James  Marriot, 
which  was  handed  u])  (f) ;  but  the  facts  which  then  occurred, 
militate  against  the  supposition  that  the  citation  of  opposers  at  con- 
firmation was  generally  known  to  be  a  mere  shadow,  and  so  do  the 
observations  of  the  judges  in  Evans  v.  AscuUhe^  to  which  I  have 
already  adverted. 

There  is  a  passage  in  Bishop  Godwin's  work,  which  was  also 
referred  to  in  tne  course  of  the  argument  (y),  and  which  seems  to 
throw  some  light  upon  this  subject,  in  his  work,  De  Praesulibiis 
Angliae.     In  the  Lite  of  Mountague,  at  page  443,  he  says,  <*  Iliad 
autem  memorabile  accidit  eo  die^uo  in  &clesia  Beatae  Mariae  de 
Arcubus  juxta  solennem  citationi^foTmulaml^piscopi  jam  jam  con- 
firmandi> mores! laicorum  quoque  ezamini  subjiciuntimadfuisse,  qai 
eum  Arminianismi  nescio  cujus  reum  et  adeo  Pontinciis  fkventem 
accusarent,  eaaue  de  causa  episcopatu  prorsus  indignum  rejicerint 
Verum  cum  calumnias  potius  quam  argumenta  profeni  viderentor^ 
subsecuta  est  aliquandiu  impedita  confirmatio."    This  passage  seems 
to  treat  the  citation  as  a  real,  not  a  mock  proceeding.     It  appears  to 
me  also  that  what  occurred  in  the  cctse  of  Bishop  Mountague  must 
have  drawn  much  attention  to  the  proceedings  upon  confirmation ; 
and  that  the  citation  would  have  been  then  discontinued  if  it  had 
been  thought  to  be  a  mere  mockery,  and  that  the  archbishop  could 
lawfully  omit  it,  much  more  if,  as  is  now  contended,  he  was  pre- 
cluded by  the  statute  of  Henry  8  from  giving  any  effect  to  it,  and 
indeed  from  making  any  inquiry.     It  is  not  as  i^  no  such  question 
had  ever  arisen ;  but  when  it  did  arise  in  the  case  of  Bishop  Moun- 
tagucy  I  cannot  account  for  the  continuance  of  the  citation  afterwards, 
if  it  was  considered  really  to  mean  nothing  at  all. 

In  the  course  of  the  argument  a  statute  of  Henry  5  was  cited 
from  the  rolls  of  parliament  (A),  which  is  not  found  in  the  common 
collection  of  the  statutes,  and  which,  after  stating  the  schisms  and 
disputes  respecting  the  election  of  the  pope,  ana  that  in  truth  the 
apostolical  see  was  void,  describes  the  miscnief  in  this  country  from 
the  inability  of  persons  who  were  elected  bishop  to  obtain  con- 
firmation, and  enacts  that  whilst  the  apostolical  see  is  void,  the 
archbishop  shall  confirm  the  persons  so  elected  bbhops,  so  as  the 
king  assents ;  and  it  provides  for  the  king's  writ  to  them  for  that 
purpose,  which  is  nearly,  if  not  entirely,  in  the  same  form  as  that 
directed  by  stat  25  Hen.  8,  requiring  it  to  be  done  with  celerity, 
and  that  tne  archbishop  should  do  all  things  canonically  necessary. 
The  writ  is  to  be  found  in  Rymer*s  Foedera,  and  proceedings  under 
the  statute  are  to  be  found  in  Wharton's  Anglia  Sacra  as  to  the 
consecration  of  a  bishop  of  Norwich  in  1416,  at  which  all  opposers 
were  cited  in  the  usual  way  (t).  It  is  true  that  there  are  no  penalties 
in  the  statute  of  Henry  5,  but  it  directs  the  archbishop  in  quite  as 
positive  terms  as  the  statute  of  Henry  8;  and  yet  confinnation 


(/)  Supra^  p.  145. 
{g)  St^rOf  p.  296. 


(A)  Supfx^  p.  350. 

(0  Supra,  pp.  351,  362. 
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under  it  was  plainly  conducted  as  a  judicial  act  and  according  to  Regina  «.  The 

canonical  forms.  ^C^^°^''^ 

If,  then,  confirmation  be  still  a  judicial  act,  the  next  question  is,    ^' 

who  are  entitled  to  interfere  and  to  claim  to  be  heard  in  the  course  Jodgnent  of 

of  the  proceedings.     Now,  the  words  of  the  citation  used  since  stat.  p^^^^ 

25  Hen.  8  are  in  themselves  clear  as  to  this  point.     It  cites  all  j^^^^ 

opposers,  any  persons  who  may  think  proper  to  come  forward,  and  are  entitled  to 

they  shall  be  heard,  and  this  citation  is  stuck  up  in  the  church  ^  l^eard. 

before  the  day  fixed  for  confirmation,  and  is  proclaimed  also  at  the  Formof  ciu- 

time  of  the  confirmation.     Whether  this  form  of  citation  was  in  use  ^^^^" 

before  the  statute  of  Henry  8  I  believe  does  not  distinctly  appear ; 

but  if  it  was,  the  continuing  of  it  is  strong  evidence  to  show  that 

confirmation  was  treated  after  the  statute  as  a  judicial  act,  and  if  it 

was  not  in  use  before  the  statute,  the  making  and  introducing  of  it 

afterwards  is  perhaps  still  stronger  evidence  to  the  same  effect-    But 

that  some  citation  to  the  same  effect  was  always  used  in  this  country 

and  under  the  canon  law  is,  I  think,  clearly  established.     And  it 

seems  to  me  that  I  am  not  justified  in  saying  that  it  was  always  a  mere 

delusory  form,  thotigh  no  particular  instances  are  shown  of  opposers 

actually  coming  forward  and  being  either  received   or  rejected. 

Bishop  Fell,  however,  in  his  work  published  in  1669,  speaking  of  Bishop  Fell. 

confirmation  (I  think  the  passage  was  cited  in  the  alignment),  says, 

**  Nemine  comparente  quod  tamen  non  semper  evenit**(j').     Now  it 

seems  difficult  to  say  that  the  vicar  genend  after  such  a  citation 

could  be  justified  in  refusing  to  allow  any  person  who  came  forward 

with  objections  by  way  of  opposition  in  proper  form,  to  appear  to 

offer  their  objections,  unless  ne  was  precludea  from  doing  so  by  the 

statute.     If  the  ordinary  and  accustomed  mode  of  proceeding  was 

to  make  such  citation  bimajide^  the  archbishop  or  the  vicar  general 

could  not  of  his  own  authority  alter  the  mode  of  proceeding,  any 

more  than  this  court  could  refuse  the  wager  of  battle,  whilst  it  by 

law  existed,  although  the  permitting  all  persons  to  appear  and  object 

under  that  citation  may  be  very  inconvenient  and  even  mischievous. 

I  would  by  no  means  be  understood  as  expressing  any  approbation  of 

such  a  mode  of  objecting  in  the  present  state  of  society,  but  the  only 

Suestion  is,  whether  bylaw  the  persons  had  a  right  so  to  do.  Nor 
id  the  vicar  general  act  on  any  such  supposed  view,  as  I  understand, 
but  he  refused  to  allow  the  objectors  to  appear  at  all,  holding  that 
the  statute  in  effect  took  away  any  power  or  authority  in  the  arch- 
bishop or  his  vicar  general  to  hear  any  objections  whatever.  In  this, 
as  at  present  advised,  I  am  of  opinion  that  he  misconstrued  the 
statute,  and  declined  a  jurisdiction  which  he  had  by  law,  and 
therefore  which  he  was  bound  by  law  to  exercise,  and  as  all  persons 
were  cited  to  appear,  all  those  who  offered  to  appear  and  were  not 
allowed  to  do  so,  and  certainly  and  more  particularly  two  of  them 
who  are  beneficed  cleigymen  in  the  diocese  of  the  bishop  elect,  are 
aggrieved  by  such  refusal,  and  ought  to  have  some  remedy. 

Is  then  t£e  writ  of  mandamus  the  proper  remedy  ?    No  other  is  Qaeftionable 
shown,  I  should  doubt  very  much  there  being  any  appeal  firom  the  |^I^*X^  u 
archbishop  in  a  matter  of  confirmation,  under  any  circumstances.        aSchUflbop  in  * 

a  matter  of 
(J)  Supra,  p.  388.  ooofirmation. 
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Reg.  V.  Jus- 
tices of  Cum- 
berland. 


The  learned  counsel  Dr.  Addams  said,  that  there  would  be  an 
appeal  if  persona  had  appeared  and  had  been  refused  {k).  I  do  not 
know  of  any  such  instance  having  occurred,  and  as  at  present 
advised,  I  should  doubt  very  much  whether  there  would  be  an  appeal 
under  any  cireumstances,  but  where  a  party  has  not  been  allowed  to 
appear  in  court  at  all,  he  cannot  be  in  a  situation  to  appeaL  It  was 
said  he  could,  but  I  do  not  see  how  it  b  possible  that  he  could. 

Again,  here  is  a  declining  of  jurisdiction  by  misconstruction  of  an 
act  of  parliament,  in  which  case  a  mandamus  was  held  to  lie  in 
Bex  V.  Justices  of  Kent  {ly  That  was  the  case  of  a  person  who 
applied  to  the  court  of  sessions  to  do  that  under  an  act  of  parliament, 
which  they  thought  the  act  did  not  authorize  them  to  do,  and  so 
they  refused  to  act,  and  the  mandamus  was  granted  to  put  them  in 
motion,  but  not  directing  them  how  to  decide.  Here  the  parties  aih 
plied  to  oppose  that  which,  but  for  the  statute  of  Henry  8,  tney  would 
undoubtealy  have  been  entitled  to  oppose;  they  are  refused  on  a 
wrong  construction  of  the  statute,  and  the  thing  which  they  were 
entitled  to  oppose  is  done.  The  principle  is  the  same,  though  the 
facts  are  different  It  is  the  misconstruction  of  the  statute  and  the 
declining  to  exereise  jurisdiction  which  belonged  to  the  court,  whidi 
will  render  the  confirmation  void,  if  it  be  void,  and  not  merely  an 
erroneous  decision  as  to  admitting  allegations,  as  in  BUhap  of  & 
DaxfUCs  V.  Lucy  (m)^  or  wrongly  admitting  or  rejecdng  evidence,  ^ 
any  other  wrong  conclusion,  if  there  has  been  a  hearing ;  for  in 
such  cases  this  court  is  not  a  court  of  error  and  does  not  interfere. 
The  Queen  v.  the  Paris  of  Kesteven  (it).  However  Mr.  Justice 
Holroyd,  in  the  case  of  Bex  v.  Justices  of  Camarvonshire  (o), 
intimated  that  if  the  court  of  sessions  had  heard  one  side  and 
altogether  refused  to  hear  the  other,  he  should  have  thought  it  the 
same  as  if  the  case  had  not  been  heard  at  all,  and  that  the  man- 
damus ought  to  issue,  though  the  sessions  had  come  to  a  decision. 
Also  in  Begina  v.  Justices  of  Cumberland  {p\  where  a  complaint  was 
made  by  an  overseer  against  a  man  for  not  maintaining  his  wife,  the 
man  denied  her  to  be  his  wife,  and  produced  receipts  for  money 
paid  bv  him  to  the  overseer,  in  which  the  woman  was  treated  as  not 
nis  wife,  on  which  the  overseer  offered  to  prove  a  marriage  between 
the  man  and  woman  at  Gretna  Green,  but  the  justices  refused  to 
receive  it,  and  dismissed  the  complaint,  this  court  granted  a 
mandamus. 

These  cases  are  not  precisely  in  point,  nor  were  any  cited  that  are 
BO,  either  on  one  side  or  the  other,  with  respect  to  mandamus.  That 
of  the  Bishop  of  Saint  David *s  v.  Lucy  is  plainly  not  in  point;  for 
there  both  parties  were  before  the  Court,  and  the  question  was,  as 
to  admitting  certmn  allegations,  a  matter  which  the  C^ourt  of  King's 
Bench  could  not  determine  upon  or  interfere  with.  Here  the  parties 
are  not  allowed  even  to  appear,  and  that  on  the  misconstruction  of 
an  act  of  parliament* 


f. 


[k)  Swro^  p.  905. 
[0  14  East,  395.    S^pra,  p.  117. 
(m)  1    Lord  Rajm.   544.    Stqfra, 
pp.  209,  254,  805,  311, 316,  330. 


(n)  3  Q.  B.  Bep.  810.    Siipra,  p- 
158. 
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I(  indeed,  by  the  known  practice  at  confirmations  at  all  times  Regina  r.  The 
before  and  since  the  statute,  independent  of  the  supposed  effect  of   Archbishop  of 

Stat  25  Hen.  8,  the  citation  of  opposers  in  whatever  form  couched,  ^^^  "^^'. 

was  always  a  mere  idle  ceremony,  meaning  nothing,  and  not  in-  Judgment  of 
tended  to  be  acted  on  by  those  who  made  it,  like  the  challenge  of  ^^iJ^^^ 
the  champion  at  the  coronation,  which  was  alluded  to  in  the  argu- 
ment {q\  and  the  vicar  general  bad  rejected  the  parties  applying  to 
be  heiutl  on  that  ground,  the  case  might  have  come  within  the 
authority  of  ex  parte  Smvth(r)y  also  cited  in  the  ai]gument.     But  if  I  ^^  P^^te 
understand  the   a£Sdavits  rightly,  it  was  not  so  put  by  the  vicar  °°^y^' 
general,  but  his  rejection  proceeded  on  the  construction  of  the 
statute.     I  think,  therefore,  as  at  present  advised,  upon  the  principle 
acted  on  in  cases  of  mandamus,  that  this  confirmation  cannot  be 
held  good,  and  that  a  writ  of  mandamus  may  and  ought  to  issue. 

A  question  was  brought  before  the  Court,  as  to  the  effect  of  the  Church  Disci- 
Church  Discipline  Act  {s)  which  limits  prosecution  to  two  years,  and  P^^"«  Act  does 
directs  the  mode  of  proceeding.     Had  this  been  an  attempt  to  pro-  qo^^on.  ^  * 
secute  the  bishop  elect  for  some  supposed  offence  committed  more 
than  two  years  affo,  in  a  way  not  authorized  by  that  act,  of  course  it 
could  not  have  been  maintained;  but  this  is  nothing  of  the  sort. 
It  is  an  application  to  be  allowed  to  appear  and  be  heard  according 
to  the  citation  proclaimed  by  the  vicar  general,  not  bv  way  of  pro- 
secution against  the  bishop  elect,  but  to  show  that  he  is  not  entitled 
to   be  confirmed  in  that  election,  on  account  of  some  supposed 
objections.    I  do  not  see,  therefore,  that  the  Church  Discipline 
Act  touches  the  question  at  all. 

In  coming  to  the  conclusion  at  which  I  have  arrived,  I  have 
entertained  very  great  and  serious  doubts,  and  my  mind  has  fluc- 
tuated, during  the  argument  and  since,  very  much,  and  more  parti- 
cularly with  resard  to  the  power  of  this  Court  to  grant  the  writ  of 
mandamus  under  the  circumstances,  and  I  cannot  but  feel  very 
diffident  in  my  opinion,  considering  that  my  lord  and  mv  brother 
Erie  take  so  entirely  different  a  view  of  the  subject.     I  tnink  it  is 
admitted  on  all  handEs,  to  be  one  of  very  great  importance  and  diffi- 
culty, and  for  that  reason  very  fit,  as  it  appears  to  me,  to  be  put  into 
sucn  a  shape  as  to  enable  the  unsuccessful  party  here  to  take  the 
opinion  of  a  court  of  error.     The  power  of  bringing  a  writ  of  error 
having  been  granted  by  a  recent  act  {t),  has  materially  affected  the 
duty  of  this  Court,  as  it  seems  to  me,  in  regard  to  writs  of  mandamus.   Doty  of  the 
Formerly,  when  the  decision  of  this  Court  was  final,  if  the  facts  f^"^  in  grant- 
were  not  disputed,  and  the  law  was  fully  argued  on  the  motion  for  l^^^iy  af.' 
the  writ,  no  advantage  was  gained  by  aelaying  the  decision  upon  fected  by  6  &  7 
that  law  until  a  writ  had  issued  and  a  return  been  made ;  but  now  ^'^  ^  ^*^* 
by  refiising  the  writ,  we  prevent  the  party  ap{^lving  for  it,  firom 
having  the  benefit  of  the  recent  statute,  whereas  if  we  grant  it,  the 
other  party  has  still  that  benefit,  and  therefore,  as  I  think,  we  ought 
now  to  grant  the  writ  as  a  general  rule,  unless  we  are  quite  clear 
that  it  cannot  be  sustained. 
I  am  fiilly  aware  of  the  agitation  of  men's  minds,  and  of  the  IncooTcnicnce 

of  prolonging 
(9)  St^proy  p.  14S.  106,  123,  154,  228,  230,  422.  the  agitation  of 

(r)  Simra^p.  160.  (/)  6  &  7  Vict.  C.  67.  the  present 

(#)  8  4  4  Vict.  c.  86.    Aipra,  pp.  question. 
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duoed  into 
elections  only. 


Regina  p.  The  hioiy  knowingly  and  without  regard  to  such  impediment,  to  perform 

^^^^  ^'   *^®  solemn  act  of  consecration. 

^^'        The  statute,  as  I  have  already  obsenred,  directs  letters  patent  from 
the  Crown«  requiring  the  archbishop  to  confirm  the  election,  and 
consecrate  the  person  elected,  without  suing  or  obtaining  any  btrils, 
letters,  or  other  thinos  from  EU>me.     The  confirmation  and  conse- 
cration contemplated  by  the  legislature  seem,  therefore,  to  be  sucb, 
those  words  being  added,  **  without  obtaining  any  bulls,"  as  would 
^rectedY^adi*  ^^^"^^''y  ^*^  required  to  be  sanctioned  by  bulls  firom  Rome,  and  as 
cuTact  ^*^  ^  would  be  dirccteaby  such  bulls;  and  can  it  be  doubted  that  the  ball 
a    I  ^«^^  for  confirmation  would  have  directed  a  judicial  act  ? 

^  ^     I  am  compelled  in  construing  this  act,  either  to  suppose,  without  any 

^  }^    express  words  to  warrant  that  supposition,  that  the  legislature  meant 

Form  and         to  carry  the  form  and  shadow  which  by  express  enactment  was 

*1  ^  "hadow  by  If  H|ptroduced  into  elections,  also  into  confirmation,  or  that  it  meant  to 

menHntro^^*    require  confirmation  as  a  judicial  act,  such  as  it  was  before  the 

statute,  where  there  was  a  form  of  election,  where  the  appointment 

by  the  Oown  was  through  the  medium  of  that  form,  although  it  did 

not  require  it  where  the  appuntment  by  the  crown  was  direct.     I 

cannot  feel  myself  justifiea  in  attributing   to  the  legislature  the 

enactment  of  mere  form,  shadow,  and  pretence,  beyond  what  the 

very  express  words  compel  me  to  do;  and  I  feel  bound  to  construe 

the  words  which  are  used  according  to  their  known  and  received 

meaning,  if  by  so  doing  nu  contradiction  or  absurdity  is  involved; 

especially  if  such  construction  be,  as  I  think  it  is,  more  reasonable, 

though  I  cannot  altogether  explain  the  reason  of  the  distinction — 

as  to  where  confirmation  is  required  and  where  it  is  not. 

It  seems  to  me,  therefore,  that  the  archbishop  is  required  by  the 
fifth  section  to  confirm  the  election,  to  use  the  words  of  the  fourth 
section,  ^^  as  of  old  time  hath  been  accustomed;"  that  is,  in  a  judicial 
course  and  with  j)roper  inquiry. 

But  the  seventh  section  containing  the   penalty  of  praemunire 
against  the  dean  and  chapter,  for  not  electmg  and  signifying  the 
same  within  twenty  days,  and  against  the  archbishop,  for  not  con- 
firming and  consecrating  within  twenty  days,  *^or  else,  if  any  of 
them,  or  any  other  {)erson  or  persons  admit,  maintain,  allow,  ooey, 
do,   or    execute   any  censures,   excommunications,    interdictions, 
inhibitions,  or  any  other  process  or  act  of  what  nature,  name,  or 
quality  soever  it  be  to  the  contrary,  or  let  of  the  due  execution  of 
tnis  act,*^  remains  to  be  considered.  I  would  observe  first,  that  I  do  not 
think  this  clause  at  all  affected  by  stat  1  Eliz.  c.  1,  s.  32,  which  was 
referred  to  in  the  argument     It  seems  plain  to  me  that  that  section 
in  i  Eliz.  c.  1,  operates  only  to  prevent  the  repeal  of  the  stat  1&2 
Ph.  &  M.  c  8,  s.  40,  which  enacted  the  penalty  of  praemunire  against 
persons  attempting  to  disturb  the  grants  made  by  Henry  8  of  the 
lands  of  monasteries,  and  has  no  bearing  on  the  present  question. 
Sembie,  Penal       It  has  been  much  doubted  whether  this  penalty  in  the  seventh 
olauM  applies     gection  applies  at  all,  except  where  something  is  done  or  omitted  to 
Mmetihing^u      ^  done,  in  consequence  of  communication  with  the  see  of  Rome, 
done  or  omit*     As  far  as  regards  the  latter  part  of  the  clause  as  to  admitting  censures 
ted,  in  conse-     n^j  gQ  forth,  I  see  miich  reason  to  think  that  doubt  not  to  be  without 

quoncc  of 


Penal  clause 
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itat.  1  Elii. 
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foundation  ;  for  it  is  observable  that  all  the  words  used  are  indicative  Regina  v.  The 
of  processes  not  used  in  our  courts  of  law,  but  in  the  canod  law  and    ^^MteA*^"^ 

the  eccleaastical  courts.     But  I  do  not  think  it  necessary  to  deter- ^^' 

mine  that  point;  for  I  think  the  language  of  that  part  of  the  section  Jn^gnent  of 
clearly  applicable  only  to  some  extrinsic  coercion  used  by  another,   p^^^^^^ 

whoever  tnat  might  be,  towanls  the  dean  and  chapter  or  the  arch- 7~t~ 

bishop,  and  submitted  to  by  them,  and  not  to  the  ezerdae  of  any  ^thRra^*^'^ 
jurisdiction  or  authority  of  their  own  which  they  might  lawfully 
have ;   and  1  have  already  stated  that  I  think  the  archbishop  has 
lawful  authority  and  jurisdiction  to  act  judicially,  in  regard  to  con- 
firmation under  the  provisions  of  this  act 

With  regard  to  the  earlier  part  of  the  clause,  the  words  at  first  P'^Mcribed 
sight  seem  to  import  that  the  penalty  is  incurred  absolutely,  if  the  ^"  ^^  ^^ 
archbishop  shall  refuse  and  do  not  confirm  and  consecrate  within 
twenty  days ;  and  in  amiment  these  words  were  brought  to  bear 
upon  the  construction  of  the  fifth  clause,  because  it  was  said  that  a 
judicial  inquiry  could  not  be  conducted  in  so  short  a  time  as  twenty 
days  in  most  cases,  and  therefore  that  no  judicial  inquiry  could  be 
intended.  [  do  not  think  that  the  words  here  used  necessarily  lead 
to  any  such  consequence. 

It  IS  observable  that  in  the  fifth  section  which  empowers  the  king 
to  send  his  letters  patent  to  the  archbishop  requiring  him  to  confirm 
and  consecrate,  nothing  is  saeid  about  the  time  of  confirming  and 
consecrating;  it  is  only  said  that  the  king  shall  by  his  letters  patent 
signify  the  election  to  the  archbishop,  requiring  him  to  confirm  and 
consecrate  (it  is  not  even  said  with  all  speed  and  celerity,  as  it  is  in 
the  case  of  letters  patent  nominating  and  presenting),  without 
suing  to  Rome  for  bulls.  Whether  that  is  a  mere  oversight  or  not, 
I  am  sure  I  cannot  tell ;  but  certain  it  is  in  this  statute,  where  there 
has  been  an  election  by  the  dean  and  chapter,  and  where  there  are 
letters  patent  directed  to  be  sent  from  the  Crown  requiring  the 
archbishop  to  confirm,  it  does  not  say,  ^*  with  all  speed  and  celerity," 
or  within  any  time ;  but  it  goes  on  to  say,  "  if  the  dean  and  chapter 
shall  refuse,  the  Crown  shall  appoint  by  letters  patent,"  rather  I 
should  say,  it  shall  direct  letters  patent  to  the  archoishop,  requiring 
him  to  confirm  and  consecrate  with  all  speed  and  celerity.  The 
seventh  section  then  enacts  the  penalty,  if  the  archbishop  shall 
refuse  and  do  not  confirm  within  twenty  days.  I  apprehend  that  Refusal  meaog 
the  true  meaning  is,  if  he  fhM  refase.  and  do  nof  cOTitirm  wjtnm'^'^fiM*!  without 
twgSf^BaysTwiffio'ut  iawtui  cause?  "^Iffll  statutes "enactTng  penalti^  _  .    ^"^* 


must  be  construed  slncily ;  and  whenever  a  penalty  is  attached  to  uan^ofpeiiia^ 
the  refusal  to  do  any  act,  be  it  judicial  or  ministenal,  I  apprehend  stats. 
that  the  refusal  must  be  without  lawful  cause  or  excuse,  the  pn)of  of 
which  may  perhaps  lie  on  the  party  refusing,  but  which  being 
proved,  would  be  an  answer  to  any  proceeding  for  the  penalty.  What 
would  amount  to  lawful  cause  or  excuse,  in  the  case  of  the  dean  and 
chapter,  it  is  unnecessary  to  inquire ;  but  it  seems  to  me  that  in  the 
case  of  the  archbishop,  the  pendency  of  a  judicial  inquiry,  if  it  be 


bon&Jide  decision  of  the  unfitness  of  the  person  elected  after  judicial 
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duoed  into 
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Regina  v.  The  him,  knowingly  and  without  regard  to  such  impediment,  to  perform 
-^^^J**2J  ^^   ^^®  solemn  act  of  consecration. 

^^'        The  statute,  as  I  have  already  obsenred,  directs  letters  patent  from 
the  Crown«  requiring  the  archbishop  to  confirm  the  election,  and 
consecrate  the  person  elected,  without  suing  or  obtaining  any  bdls, 
letters,  or  other  thioffs  from  Rome.     The  confirmation  and  conse- 
cration contemplated  by  the  legislature  seem,  therefi>re,  to  be  such, 
those  words  being  added,  **  without  obtaining  any  bulls,"  as  would 
directed^a^udi-  ^<*''"*®'^y  ^"^^  required  to  be  sanctioned  by  bulls  from  Rome,  and  as 
cui  act  *      *  would  be  diivctea  by  such  bulls;  and  can  it  be  doubted  that  the  boU 
^  '  ^«^  ^^'  confirmation  would  have  directed  a  judicial  act  ? 

^  ^     I  am  compelled  in  construing  this  act,  either  to  suppose,  without  any 
^  }^    express  words  to  warrant  that  supposition,  that  the  leg^lature  meant 
Form  and         to  carry  the  form  and  shadow  which  by  express  enactment  was 
M  >^  ihadowby  y  Hiptroduced  into  elections,  also  into  confirmation,  or  that  it  meant  to 
menUntro^'^ '    require  confirmation  as  a  judicial  act,  such  as  it  was  before  the 
statute,  where  there  was  a  form  of  election,  where  the  appointment 
by  the  (/rown  was  through  the  medium  of  that  form,  although  it  did 
not  require  it  where  the  appuntment  by  the  crown  was  direct    I 
cannot  feel  myself  justifiea  in  attributing  to  the  legislature  the 
enactment  of  mere  form,  shadow,  and  pretence,  beyond  what  the 
very  express  words  compel  me  to  do;  and  I  feel  bound  to  construe 
the  words  which  are  used  according  to  their  known  and  received 
meaning,  if  by  so  doing  nu  contradiction  or  absurdity  is  involved; 
especially  if  such  construction  l)e,  as  I  think  it  is,  more  reasonable, 
though  I  cannot  altogether  explain  the  reason  of  the  distinction— 
as  to  where  confirmation  is  required  and  where  it  is  not. 

It  seems  to  me,  therefore,  that  the  archbishop  is  required  by  the 
fifth  section  to  confirm  the  election,  to  use  the  words  of  the  fotirth 
section,  **  as  of  old  time  hath  been  accustomed;"  that  is,  in  a  judicial 
course  and  with  proper  inquiry. 

But  the  seventh  section  containing  the   penalty  of  pFeemuoire 
against  the  dean  and  chapter,  for  not  elcctmg  and  signifying  the 
same  within  twenty  days,  and  against  the  archbishop,  for  not  con- 
firming and  consecrating  within  twenty  days,  ''  or  else,  if  any  of 
them,  or  any  other  {)erson  or  persons  admit,  maintain,  allow,  obej, 
do,   or    execute   any  censures,  excommunications,    interdictions, 
inhibitions,  or  any  other  process  or  act  of  what  nature,  name,  or 
quality  soever  it  be  to  the  contrary,  or  let  of  the  due  execution  of 
tnis  act,"  remains  to  be  considered.  I  would  observe  first,  that  I  do  not 
think  this  clause  at  all  aflected  by  stat  1  Eliz.  c.  1,  s.  32,  which  was 
referred  to  in  the  argument     It  seems  plain  to  me  that  that  section 
in  i  Eliz.  c.  1,  operates  only  to  prevent  the  repeal  of  the  stat.  1&2 
Ph.  &  M.  c.  8,  s.  40,  which  enacted  the  penalty  of  praemunire  against 
persons  attempting  to  disturb  the  grants  made  by  Henry  8  of  the 
lands  of  monasteries,  and  has  no  bearing  on  the  present  question. 
SenMe,  Penal       It  has  been  much  doubted  whether  this  penalty  in  the  seventh 
olauae  applies     section  applies  at  all,  except  where  something  is  done  or  omitted  to 
some^i^^u      ^  done,  in  consequence  of  communication  with  the  see  of  Rome, 
done  or  omiu     As  far  as  regards  tnc  latter  part  of  the  clause  as  to  admitting  censures 
ted,  in  conse-     ^^j  g^  forth,  I  see  much  reason  to  think  that  doubt  not  to  l^  without 

quencc  of 
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foundation ;  for  it  is  observable  that  all  the  words  used  are  indicative  Regina  v.  The 
of  processes  not  used  in  our  courts  of  law,  but  in  the  canod  law  and    ^^Miert?^ 

the  eccleaastical  courts.     But  I  do  not  think  it  necessary  to  deter-   ^' 

mine  that  point;  for  I  think  the  language  of  that  part  of  the  section  Jndgnent  of 
clearly  applicable  only  to  some  extrinsic  coercion  used  by  another,   ^^i^^^ 

whoever  tnat  might  be,  towanls  the  dean  and  chapter  or  the  arch- ""T" 

bishop,  and  submitted  to  by  them,  and  not  to  the  exercise  of  any  ^"n^J^*^'^ 
jurisdiction  or  authority  or  their  own  which  they  might  lawfully 
have ;   and  1  have  already  stated  that  I  think  the  archbishop  has 
lawful  authority  and  jurisdiction  to  act  judicially,  in  regard  to  con- 
firmation under  the  provimons  of  this  act 

With  regard  to  the  earlier  part  of  the  clause,  the  words  at  first  Preicribed 
sight  seem  to  import  that  the  penalty  is  inciured  absolutely,  if  the  ^^  ^^  ^^ 
archbishop  shall  refuse  and  do  not  confirm  and  consecrate  within 
twenty  days ;  and  in  aivument  these  words  were  brought  to  bear 
upon  the  construction  of  the  fifth  clause,  because  it  was  said  that  a 
judicial  inquiry  could  not  be  conducted  in  so  short  a  time  as  twenty 
days  in  most  cases,  and  therefore  that  no  judicial  inquiry  could  be 
intended.  I  do  not  think  that  the  words  here  used  necessarily  lead 
to  any  such  consequence* 

It  18  observable  that  in  the  fifth  section  which  empowers  the  king 
to  send  his  letters  patent  to  the  archbishop  requiring  him  to  confirm 
and  consecrate,  nothing  is  said  about  the  time  of  confirming  and 
consecrating;  it  is  only  said  that  the  king  shall  by  his  letters  patent 
signify  the  election  to  the  archbishop,  requiring  him  to  confirm  and 
consecrate  (it  is  not  even  said  with  all  speed  and  celerity,  as  it  is  in 
the  case  of  letters  patent  nominating  and  presenting),  without 
suing  to  Rome  for  bulls.  Whether  that  is  a  mere  oversight  or  not, 
I  am  sure  I  cannot  tell ;  but  certain  it  is  in  this  statute,  where  there 
has  been  an  election  by  the  dean  and  chapter,  and  where  there  are 
letters  patent  directed  to  be  sent  firom  the  Crown  requiring  the 
archbishop  to  confirm,  it  does  not  say,  ^*  with  all  speed  and  celerity," 
or  within  any  time ;  but  it  goes  on  to  say,  *'  if  the  dean  and  chapter 
shall  refuse,  the  Crown  shall  appoint  by  letters  patent,"  rather  I 
should  say,  it  shall  direct  letters  patent  to  the  archoishop,  requiring 
him  to  confirm  and  consecrate  with  all  speed  and  celerity.  The 
seventh  section  then  enacts  the  penalty,  if  the  archbishop  shall 
refuse  and  do  not  confirm  within  twenty  days.  I  apprehend  that  Refusal  meana 
the  true  meaning  is,  if  he  shall  refiise,  and  do  no^  confirm  witmiL*f«^^  without 

^^Mdwy—i— i—piw—i P— y^t—i»ifc*w '"-^ "■»>*•  '*OTn'^ **    "~     •-•""•*"^       ■■  ■■—^^^^  lawful  caunc 

twenty  gays,  witnout  la?JP^  caus^'     All  statutes  enacting  penalties 

must  be  construed  stncity;  ami  whenever  a  penalty  is  attached  to  tira^fpeniJ^ 

the  refusal  to  do  any  act,  be  it  judicial  or  ministenal,  I  apprehend  stats. 

that  the  refusal  must  be  without  lawfiil  cause  or  excuse,  the  pn)of  of 

which  may  perhaps  lie  on   the   party  refusing,  but  which   being 

proved,  would  be  an  answer  to  any  proceeding  for  the  penalty.    What 

would  amount  to  lawful  cause  or  excuse,  in  the  case  of  the  dean  and 

chapter, it  is  unnecessary  to  inquire;  but  it  seems  to  me  that  in  the 

case  of  the  archbishop,  the  pendency  of  a  judicial  inquiry,  if  it  be 


bon&Jide  decision  of  the  unfitness  of  the  person  elected  after  judicial 
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strong  feelings  which  are  said  to  attend  this  case,  and  doabt  not  that 
much  inconvenience  would  aocme  from  the  ultimate  deciaon  of  it 
being  delayed  ;  but  I  do  not  see  that  those  are  sufficient  reasons  for 
not  putting  the  case  into  such  a  shape  that  recourse  might  be  had  to 
a  court  of  error.  It  may  be  that  that  opinion  as  to  our  duty  in 
respect  to  the  writ  of  mandamus,  may  have  influenced  my  mind 
somewhat  in  coming  to  the  conchision  I  have  come  ta 

I  have  not  alluded,  in  the  course  of  my  observations,  to  that  part 
of  the  affidavit,  which  discloses  the  nature  of  the  objections  intecMded 
to  have  been  urged  bv  the  prosecutors  of  this  writ.  I  do  not  think 
it  at  all  necessaiT  to  dfo  so.  I  consider  the  miscarriage  to  have  been 
in  refusing  to  allow  the  parties  to  appear  and  bring  forward  their 
objections,  whatever  they  might  be,  which  is  wholly  beside  the 
question  as  to  the  nature  of  these  objections.  Upon  them  it  would 
have  been  the  duty  of  the  archbishop  or  his  vicar  general  to  have 
determined,  and  this  Court  would  not  attempt  to  interfere  with  that 
determination.  The  present  question  must  be,  as  I  think,  wholly 
independent  of  who  the  person  is  who  has  been  elected  bishop,  and 
what  is  the  sort  of  objections  intended  to  be  urged  against  him.  It 
is  a  question  applicable  to  every  case  of  confirmation  of  a  bishop  as 
well  as  thi& 

Upon  the  whole,  though  with  the  most  unfeigned  diffidence, 
I  am  of  opinion  that  this  rule  for  a  mandamus  ought  to  be  made 
absolute. 

Lord  Denman.— >This  is  an  application  for  a  mandamus  to  the 
archbishop  of  Canterbury  and  his  vicar  eeneml,  to  hear  certain 
reverend  gentlemen,  who  appeared  and  daimed  to  be  heard  as 
opposers  of  the  confirmation  of  the  bishop  elect  of  Hereford.  Their 
affidavit  states  in  substHnce  that  a  citation  was  issued  requirinff  all 
opposers  to  appear;  that  they  did  appear  accordingly  with  their 
oDjections,  and  attended  by  counsel;  ana  that  their  counsel  were  not 
permitted  to  do  more  than  amie  in  fevour  of  their  right  to  be  heard ; 
after  which,  the  vicar  general  proceeded  with  the  confirmation,  and 
declared  that  no  opposers  appeared,  and  pronounced  all  opposers 
contumacious  for  not  appeanng.  They  add,  that  the  opposition 
intended  was  founded  on  two  books,  written,  printed,  and  published 
by  the  bishop  elect,  repugnant  to  the  articles  of  Religion ;  and  they 
contend,  that  the  confirmation  which  followed  is,  on  this  account, 
and  by  reason  of  this  refusal,  wholly  null  and  void. 

Various  arguments  were  urged  to  prove  that  a  mandamus  would 
not  lie  in  this  case,  even  though  some  wrong  were  done.  I  am 
clearly  of  the  contrary  opinion ;  and,  even  if  I  doubted  of  this,  I 
should  think  it  better  to  issue  the  writ,  reserving  the  question  of  its 
validity,  than  by  refusing  it  to  run  the  risk  of  abridging  the  queen^s 
just  preropttive,  exercised  by  her  in  this  Court,  to  insure  the  enjoy- 
ment of  ner  rights  in  other  Courts  and  on  other  oocasicms, — a 
prerogative  not  only  important  to  the  dignity  and  power  of  the 
Crown,  but  become  necessary,  particularly  of  late  years,  to  enable 
her  subjects  to  enforce  their  claims  against  each  other. 

But  I  advisedly  abstain  from  discussing  these  several  objections. 
I  might  fully  excuse  myself  from  doing  so,  after  the  very  able  ajgu- 
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ment  of  my  brother  Patteson,  in  which  I  entirely  agree  upon  this  Rcgina  ».  The 
point;  and  also,  because  my  judgment  proceeds  upon  other  points,  ^ci»bw^opot' 
to  which,  therefore,  I  will  now  direct  my  attention^  — an  er  ury. 

Furthermore,  I  am  of  opinion  that  there  is  a  prim&  facie  case  of  J*Jf  *!? ■**  °^ 
wrona; ;  the  previous  citation  for  opposers  to  appear  at  a  confirmation,  .  ^^^* 
and  the  proclamation  at  the  time  to  the  same  effect,  furnish  to  my  c^of  wrong. 
mind  some  evidence  that  opposers  had  a  lawful  right  to  appear  and  Anomalous 
be  heard  to  make  their  objections;  and  when  opposers  come,  and  characterofthe 
are  eager  to  state  their  objections,  to  stop  their  mouth  at  the  very  ^JiJfi^tion.'* 
outset  of  the  ceremony,  and  close  ihe  door  of  the  Court  upon  them, 
is  a  practice  reflecting  no  honour  on  the  wisdom  of  those  wno  framed 
it  The  absurdity  of  these  particulars  can  only  be  exceeded  by  the 
sentence  of  contumacy  with  which  they  close,  solemnly  pronounced 
on  those  who  appear  and  press  for  an  hearing,  for  their  default  in  not 
appearing.  Tnis  anomaly,  however,  has  neen  deliberately  gone 
through,  and  is  distinctly  avowed  by  persons  entitled  to  our  highest 
respect  and  almost  unbounded  conndence,  by  the  venerable  primate 
of  the  realm,  a  bishop  during  a  quarter  of  a  century, — an  arcnbishop 
during  much  the  greater  part  of  that  period, — who  must  have  taken 
a  leading  part  in  we  confirmation  of  almost  all  the  reverend  prelates 
who  now  adorn  the  bench, — one  who,  in  trying  tiroes,  has  uniformly 
displayed,  among  hisher  qualitiesi  the  utmost  prudence  and  modera* 
tion  and  care ;  nis  nne  mind  and  highly  cultivated  understanding 
not  impaired  bj  age,  but  matured  by  experience  and  reflection* 
The  act  complamecf  of  has  proceeded  upon  tne  sanction  and  approval 
of  persons  most  eminent  m  the  law,  and  most  conversant  in  these 
particulars,  who  were  his  grace's  immediate  agents  in  excluding  the 
complainants ;  and  all  these  persons  justify  what  they  have  done  not 
by  anj  attempt  to  show  that  it  is  consistent  with  justice,  reason,  or 
propnety,  for,  on  the  contrary,  they  lament  the  continued  adherence 
to  a  form  which  they  admit  to  be  strange  and  scandalous;  but  they 
rely  on  an  express  enactment  of  the  law  of  the  land,  the  statute 
pasned  in  the  25th  Henry  8,  which  stated,  that  it  had  not  before 
been  plainly  and  certainly  expressed  in  wluit  manner  and  fiuhion 
archbishops  and  bishops  should  be  elected,  presented,  invested,  and 
consecrated  within  the  king's  dominions ;  and  proceeded  then  fully 
to  prescribe  all  the  particulars  by  which  a  bishop  was  to  be  thereafter 
made. 

The  first  step  in  this  process,  on  the  avoidance  of  a  see,  is  the  Steps  in  tbe 
Con^    d'Elire,  accompanied  by  the  Letter    Missive,  so    often  f^^^^JIsto"*!!! 
expuaned — then  the  form  of  election — then  the  certification  of  it,  jjfgcribed^y" 
under  the  seid  of  the  chapter,  to  the  king,  whereupon  '*  he  shall  be  stat  25  Hen.  a, 
taken  and  reputed  by  the  name  of  lord  elected  of  the  said  dignity;*'  ^'  ^^• 
then  after  the  oath  of  fealty  taken,  ^*  the  king's  highness,  oy  his 
letters  patent,  shall  signify  the  election  to  the  archbishop,  requiring 
and  commanding  such  archbishop  to  confirm  tbe  said  election,"  not 
to  confirm  it  as  of  old  time,  not  to  follow  any  form  of  confirmation 
which  had  been  practised  op  to  that  period,  whatever  that  might  be, 
but  the  commana  is  **to  confirm  the  said  election,  and  to  invest  and  suonce  of  the 
consecrate  the  person  so  elected  to  the  office  and  dignity  that  he  is  stat.  as  to  form 
elected  unto:"    upon  which  enactment  the  first  observation  that  ofcoBBmation. 

I  I  2 
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Regina  9.  The  occiifB  to  me  18,  that  no  particular  form  of  confirmation  »  ygtcp^no. 
Archbishop  of  reference  is  made  to  affMmteceden t  pracuce.    * '  ^^'^^'**^^ 

Canterbury.        ^mmmmfr^i  ■■■ri.  ■  ■■  ■  ■  ^  ■    ■   ■    »tm ■■  »>*mmmm^mi^mmmm 

L^       Keierence  is  next  made  to  the  statute  (h  23 


Henry  8,  (cited  b  the 

J[«;Jy!J«nt  of     statute  of  the  25th,)  entitled  "  An  act  for  restraining  the  payment  rf 

i.ord  Denman.  ^n^^^tes  to  the  see  of  Rome,"  but  extended  fer  beyood  that  object: 

for,  after  denouncinf^  the  former  exactions  of  the  pope,  as  the  ine«s 

of  delaying  appointments  made  by  the  king,  it  enacted,  that  if  am 

person  hereafter  named,  and  presented  to  the  court  of  Rome,  shall 

oe  there  letten,  deferred,  or  uelayed  from  such  bishoprick,  or  shall 

be  denied  the  requisite  bolls,  *'  such  person  shall  be  consecrated  here 

in  England  by  the  archbishop  in  whose  province  the  «ud  bishopnd 

shall  be :  so  alway  that  the  same  person  shall  be  named  and  pic^ 

sented  by  the  king  for  the  time  being  to  the  same  archbishopf 

being  so  named  and  presented,  consecrated  and  invested,  he  ^1  be 

deemed  and  taken  to  be  and  obeyed  as  a  bishop.    The  word  ^coo- 

Omisuon  of    I  firm"  never  once  occurs  in  this  statute  which  was  in  force  and  ts 

eonfinnaUon    I  Jcept  alive  b^  the  25th  Henry  8,  so  that  any  person  delayed  br 

H^?c.20.  (  Kon^c  ^*n  his  appointment  to  a  bishoprick,  and  afterwards  named 

and  presented  by  tne  king  to  the  archbishop,  is  not  thereby  reqaind 

to  be  confirmed  at  all,  but  must  be  consecrated  on  the  king^s  sole 

nomination  and  presentation. 

UmJoImm'^       Another  provision  of  25th  Henrv  8,  was  pressed  as  material  t) 

leftiMl select,  show  that  confirmation  was  intendea  to  be  mmisterial  only.    If  the 


dean  and  chapter  refused  to  elect  for  twelve  days  the  nominatitB 
was  in  that  case  given  to  the  king,  without  any  necessity  for  000- 
firmation. 

To  prove  the  notions  prevailing  about  this  time  on  the  saoe 

Stat.  1  Ed.  6,    subject,  we  were  idso  referred  to  the  act  of  Edward  6,  which  redtei 

^  ^*  with  much  disapprobation,  the  mock  election  under  Conge  d'Birf 

and  Letter  Missive,  stigmatizing  those  proceedinss  as   '*cdoins> 

shadows,  and  pretences  serving  to  no  purpose,  and  seeming  deit- 

ritory  and  prejudicial**  (and,  with  deference  to  my  learned  brodier. 
must  say  tney  do  so  seem,  if  the  queen  had  that  power  notwitb- 
standine  that  election)  ''to  the  king's  prerogative,  to  whom  odIj 
appertameth  the  collation  and  gift  of  all  oLshopricks  in  England  ainl 
Ireland,"  and  gave  the  appointment  to  the  Crown  by  letters  patent 
This  act  of  Edward  6,  was  indeed  repeided,  and  so  was  the  25tb 
26Hen*8*****  Henry  8,  in  the  reign  of  Philip  and  Mary.     25th  Henry  8  w» 
under  Elixa-      revived  in  the  reign  of  Queen  Elizabeth ;  but  this  (it  was  said)  couU 
beth,  implied     not  have  been  fi*om  respect  to  the  principle  of  confirmation,  because 
the'Sndpl^^f  ^"  ^^^  "^'P*  *®  nomination  to  all  the  bishops  of  Ireland  b^  letteR 
confriDation.     patent  was  vested  in  the  Crown,  and  for  them  no  confirmadoo  vas 

reouired. 
Spirit  in  which  The  Statute  in  question  was  undoubtedly  firamed  in  that  spirit  of 
fnutoed*'  j«^  jealousy  towards  Rome  which  was  severing  one  by  one  all  ic  ws 
lousy  of  inter-  between  this  kingdom  and  that  see.  But  neither  King  Henry  8  nor 
wheS*'  from  *"^  .o'her  king  was  likely  to  leave  the  "  manner  and  fiebion  of 
Romeror  from  "**king  bishops,"  when  he  once  set  himself  about  it,  imperfect  fa 
the  Anglican  the  time  to  comc,  when  that  was  one  of  the  professed  objects  of  the 
Church.  statute,  put  forth  in  the  preamble  of  the  7to  section.     And  it  w«s 

asked,  whether  such  a  king,  in  particular,  was  likely  at  the  same 


IK   TUE   QITEEN's  BENCH.  485 

moment  to  deprive  the  Pope  of  his  veto  and  lodge  it  in  the  hands  of  Rt^gina  r.  The 
one  of  his  own  subjects  (t)  ?    The  only  answer  to  this  pertinent  aues-    ^CAmerhmry  ^ 

tion,  if  I  understand  it  properly,  I  confess  I  could  not  hear  without   - 

surprise  and  repret.     As  I  caught  it,  it  was  a  reflection,  and  a  severe  ^"^1????*°^ 
reflection,  on  that  great  father  of  the  English  Protestant  Church,  °°^^^' 

Archbishop  Cranmer.  I  understood  the  solution  of  the  diflSculty  to  Cranmer. 
be,  that  '*  The  King  knew  how  obsequious  an  archbishop  he  had  in 
Cranmer,  who  would  readilv  conform  to  any  wish  that  the  royal 
mind  might  conceive  (u).  Cranmer  was  not  a  blameless  man,  very 
far  from  it.  Shortly  before  his  death  he  betrayed  a  lamentable  want 
of  firmness, — not,  however,  greater  than  his,  who  was  selected  from 
among  the  apostles  as  the  rock  on  which  the  everlasting  church  was 
to  be  built  Yet  his  noble  bearing,  when  he  met  at  last  the  death 
he  had  too  much  feared,  might  have  been  expected  to  protect  his 
memory  from  general  reflections  like  these.  In  a  court  oi  law:  ^*  In 
quaestione  legitima,  in  judicio  publico,  cum  res  agatur  apud  indices, 
tanto  conventu  hominum  ac  frequcntia,  hoc  uti  genere  dicendi,  quod 
non  modo  a  judiciorura  consuetudine,  verum  etiam,  a  forensi, 
sermone  abhorreat,"  seemed  a  remarkable  use  of  the  opportunity 
afibrded.  In  the  presence  of  so  many  learned  and  faithful  sons  of 
the  Church  of  England,  I  certainly  did  not  expect  to  hear  the  name 
of  Cranmer  introciuced  only  for  such  a  purpose.  I  should  have 
observed  this,  of  course,  not  for  the  sake  of  any  personal  observation 
upon  the  very  learned  gentleman  who  uttered  this  sentence ;  but  I 
do  think  that  it  shows  an  excitement  of  mind  existing  somewhere 
upon  the  present  subject,  whether  in  the  client  or  the  counsel,  which 
makes  it  doubly  our  duty  to  take  care  that  we  are  not  led  away  by 
the  impressions  on  their  minds,  or  too  ready  to  yield  to  that  eccle- 
siastical authority  which,  in  my  opinion,  justly  and  wisely,  it  has 
been  the  duty  and  the  boast  of  this  court,  in  all  ages,  to  watch  with 
peculiar  jealousy. 

If  Henry  reckoned  upon  Cranmer  as  a  mean  and  servile  church- 
man, who  would  always  yield  to  his  caprices,  he  assuredly  mistook  his 
man.  The  archbishop  more  than  once  thwarted  the  inchnation  of  his 
sovereign.  When  Anne  Boleyn's  fate  was  sealed,  ^^  Cranmer  alone," 
(says  Hume,)  '*of  sJl  the  queen's  adherents,  still  retained  his  friend- 
ship for  her,  and,  as  far  as  the  king*s  impetuosity  permitted  him,  he 
enueavoured  to  moderate  the  violent  prejudices  entertained  against 
her," — ^his  long  letter  of  remonstrance  is  preserved  by  Burnet,  and 
probably  no  surer  method  could  have  been  found  for  exasperating  a 
selfish  monarch  than  to  protect  the  queen  in  her  prosecution. 
Again:  I  would  mention,  that  afterwards,  in  1539,  when  the  six 
articles  were  drawn  up  by  a  committee  of  the  privy  council  appointed 
by  the  king,  they  met  with  Cranmer's  vigorous  opposition.  When 
they  were  afterwards  brought  into  the  House  of  Lords,  there  also  he 
spoKC  against  them,  declining  to  obey  the  king's  injunction  to 
absent  himself,  and  this  at  a  time  when  the  royal  mind  was  bent 
on  the  extirpation  of  all  doctrines  diflFering  from  his  own,  by  torture 
and  death. 

But  taking  that  expression  in  its  milder  sense,  as  only  stating  the 

(0  Vide  supra,  pp.  208,  246,  383.  (u)  Supra,  p.  360. 
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RcfiM  V.  TIm  king's  hope  that  Crannier  would  be  willhig  to  listen  to  hiBSoggeitioD, 
^g****°P°^  Cranmer  was  not  immortal,  and  other  less  inendly  or  leas  tiactafale 
-"*°^     -1  metropolitans  might  succeed  him.     Hemy  8  knew  the  strength  and 
Jodgmeiit  of     obstinacv  of  religions  fitith  fiom  his  own  experience,  having  seen 
Lord  Dramaii.  ^^^  ^f  ^  ^^^^^  upright  and  yirtooos  of  men,  lately  his  own  wdl- 
beloTcd  chancellor,  lay  his  head  on  the  block,  rather  than  admit  his 
supremacy.     He  had  seen  the  power  of  eminent  ecclesiastics  both  at 
home  and  abroad — he  could  not  be  ignorant  of  the  past,  but  was 
probably  as  well  acquainted  with  the  time  of  Hemy  2  and  Thorns 
k  Becket,  as  with  any  other  chapter  of  English  histovy.     Why,  with 
full  means  of  securing  his  own  complete  control  over  so  capital  a 
part  of  bis  government  as  the  making  of  bishops,  he  shookl  leave 
It  in  any  degree  to  hazard,  no  ingenuity  can  discover  a  reason.    And 
besides,  the  parliament  itself,  at  its  meeting,  had  expressed  their 
discontent  with  the  clergy,  and  especiallv  had  complained  of  the 
archbishops'  courts,  which  they  could  feel  no  temptation  to  invest 
with  any  new  jurisdiction. 
ConftnnatioB         These  considerations  are  surely  entitled  to  great  weight,  the  whole 
inthettai.        argument  on  the  other  side  resting  on  the  single  word  "opa^na" 
n^telw^'      found  in  the  statute.     It  does  not,  however,  stand  singly,  but  is 
electkm.  joined  with  election,  "  shall  confirm  the  said  election,"  and  diese 

words  plainly  and  more  naturally  describe  a  duty  ccmnected  with  an 
election  necessary  to  be  performed  by  someliody  which  appeals 
originally  to  have  devulvea  on  the  metropolitan. 
OiBoe  of  tlie  In  the  tiroes  when  the  election  was  real,  two  things  required  to  be 
^JII^^J^I^^^  certified  to  the  high  fiinctionanr  who  had  to  confirm  it,  not  having 
been  then  and  there  present : — first,  that  the  election  was  duly  made; 
secondly,  the  identity  of  the  person  who  brought  the  certificate. 
The  office  of  ascertaining  these  matters  was,  perhaps,  scaroely 
befitting  the  dignity  of  the  archbishop,  if  that  had  been  all ;  but  htt 
presence,  his  benediction,  his  gracious  reception  of  his  new  oolleagoe 
m  the  sight  of  the  people,  tended  to  secure  their  respect  and  obe- 
dience. Those  who.  maintain  this  rule  say  that  he  had  much  more 
to  do,  to  hold  a  Court  for  summoning  accusers  from  eveir  quarter, 
and  for  bearing  eveiy  kind  of  objection  to  the  eligibility  of  the 
lord  bishop  elect ;  and  the  question  is  not  whether  he  had  authori^ 
to  confirm  or  not,  and  to  exercise  some  discretion,  but  whether  be 
was  bound  to  open  a  court  of  this  description  for  the  purpose  fiist 
described:  such  is  the  duty  now  sought  to  be  imposed  on  the  Arch- 
bishop of  Canterbury  I  would  ask,  is  there  any  necessi^  for  this? 
Inquiry  then  That  person  was  formerly  ordained  a  deacon,  more  lately  a  priest,  the 
fi^^iiuper-  ^^o^®  world  were  called  upon  at  those  two  several  periods  to  pro- 
fluo«s,  and  '  nounce  whether  they  suspected  him  of  any  great  crime  or  oflfence;  if 
unreasonable,  they  did  on  his  first  ordination  that  was  delayed  until  he  was  clear  of 
the  charge.  The  same  process  was  asain  gone  through  when  he  was 
made  a  priest.  All  might  come  to  make  particular  accusations  if  they 
thought  proper,  of  any  great  crime  or  offence,  and  then  that  was 
cleared  or  the  ordination  could  not  proceed.  This  person  then  has 
already  twice  undergone,  every  bishop  has  undergone  this  ordeal,  and 
the  oraaining  bishop  was  twice  enabled  to  institute  all  needful  inquiries 
into  his  life  and  conversation.  But  the  deacon  has  become  a  priest, 
and  the  priest  become  now  the  lord  bishop  elect,  bearing  the  additiooal 
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testimony  of  the  election  itself,  by  parties  competent  to  judge  of  his  Reguw  v.  The 
fitness  in  all  respects,  or  since  ^t  statute  he  brinp  his  nomination   ^^^"J°?„®^ 

by  the  Crown.     Is  that  to  pass  for  nothing  as  a  testimonial  ?  Why  is  

the  archbishop  to  suspect  and  to  commence  any  inquiry,  and  much  £j|JjP^^^, 
more,  why  is  ne  to  call  upon  all  mankind  to  question  the  confirma- 
tion ?  If  the  election  were  in  the  people  at  large,  every  one  voting 
according  to  his  opinion  of  the  canaidate,  no  instance  occurs  of  such 
a  court  of  accusation  being  held  But  here  the  election  had  passed 
away  firom  the  people,  and  vested  for  ages  in  the  dean  and  chapter, 
who  have  presented  the  bishop  elect  for  confirmation,  under  the 
express  recommendation  of  the  Crown. 

The  limitation  of  time  imposed  by  the  statute,  on  the  two  great  Limitttkni  of 
processes  of  election  and  consecration,  seem  to  afford  material  sup-  time  for  elec- 
port  to  this  view.    The  election  must  be  made  in  twelve  days :  if  ^"'*^^" 
not,  the  king  may  nominate.     The  archbishop  is  enjoined  to  conse-  timely. 
crate  in  twenty  days,  which  would  suffice  for  the  preparation  and 
transmission  of  documents  firom  the  more  distant  parts  ofthe  country. 
A^n,  the  election  is  reduced  to  a  mere  form,  the  appointment 
bemg  both  virtually  and  in  terms  to  be  made  by  the  Kuig.     The 
consecration  wears  a  more  solemn  aspect ;  the  fiook  of  Common  ConteentioiL 
Prayer  prescribes  the  impressive  forms  with  awful  sanctions.    The 
bishop  when  elected  ana  his  election  confirmed  before  receiving 
Episcopal  ordination,  is  to  be  called,  tried,  and  examined,  and  the 
archbishop,  after  receiving  him  at  the  hands  of  two  bishops,  demands 
the  king's  mandate  for  his  consecration.     Certain  oaths  tbllow,  then 
the  litany,   ''then  the  archbishop  sitting  in  his  chair,"  shall  put 
certain  fixed  questions  to  him  that  is  to  be  consecrated,  and  to  those 
fixed  answers  are  to  be  given  by  him.     The  thirty-sixth  of  the 
Articles  of  Religion  declares  expressly  that  the  consecration  shall 
be  in  that  form,  which  shall  be  deemed  perfect,  and  according  to 
the  law  of  God.    The  consecration  therefore  is  said  to  be,  like  the 
election,  little  more  than  nominal;  the  one  initiated  by  the  dean 
and  chapter,  and  the  other  consummated  by  the  archbishop,  but 
both  in  reality  the  acts  of  the  king;  and  if  tms  be  so,  we  are  asked 
to  discover  some  reason  why  the  confirmation  should  be  more  real 
than  these. 

The  answer  attempted  is  that  the  word  ''confirm''  had  a  known  Meaning  ittri- 
legal  meaning  in  the  time  of  Henry  8,  and  was  used  by  the  Legis-  ^^^  ^J  ^« 
lature  in  its  lesal  sense.    Afler  remarking  that  though  it  might  l^ar  ^'^d^?^^ 
that  sense,  it  aid  not  bear  it  to  the  exclusion  of  anv  other,  I  will  finn.** 
proceed,  however,  to  inquire  what  was  at  that  time  tne  meaning  of 
confirmation  by  the  arcnbishop,  and  whether  the  gentlemen  who 
come  forward  and  contend  that  confirmation  was  understood  to 
mean  the  power  of  holding  a  Court,  with  the  duty  of  summoning 
all  persons  to  come  in  and  oppose  the  confirmation  of  the  bishop 
elect,  are  right  in  so  contending.     The  favour  of  his  sovereign  is 
supposed  to  place  the  lord  bishop  elect  m  no  position  analogous  to  Potition  in 
any  thing  I  am  aware  of  but  that  of  a  felon,  upon  whose  triid  the  ?^*»»<*»  wcord- 
jury  is  diai]^ ;  he  has  pleaded  "  not  fpr&tjy  and  forthwith  all  Sffabhojelect 
persons  are  mvited  by  public  proclamation,  if  they  know  of  any  it  placed, 
treasons,  mnrders,  felonies,  or  other  misdemeanors  done  or  com* 
mitted  by  the  prisoner^  to  come  forward  and  give  their  evidence. 


488  CASE  OF  DR.   HAMPDEM 

R«ghia  V.  The  In  that  Situation  the  bishop  is  placed  by  the  fiivoar  of  the  Cmwn. 
^C^^^^^^  The  bkck  cataiogae  of  treasons,  murders^  felonies,  and  nusdemeaDon 
.V?^_^'_  is  made  darker  and  more  ominoos  by  that  word  which  has  crowded 
i^^^^^^     ^th  crimes  the  records  of  mankind,  the  fiital  and  comprehensive 

"*"•  description,  heresy. 
Canon  law  of         When  engageo  on  this  general  subject,  1  think  it  necesBaiy  to 
no  aothnritj  in  re-asBcrt  what  has  so  often  been  declared  by  oar  illustrious  piede- 
l^*^iSi""'     cessors  in  this  Court,  and  by  the  greatest  writers  on  the  English 
npon.  Constitution,   that  the  canon  law  forms  no  part  of  the  law  of 

England,  unless  it  has  been  brocttht  into  use  and  acted  upon  in 
this  country.     Hence,  rather  dimring  from  what  I  hare  heard 
to^lay,  I  am  of  opinion  that  the  burden  of  proof  rests  on  those  who 
affirm  the  adoption  of  any  |x>rtion  of  it  in  England.     I  thought  of 
stating  that,  merely  by  way  of  protest,  because  some  things  were 
said  at  the  bar  which  seemed  to  question  so  important  a  position. 
But  I  do  not  dwell  upon  it,  not  wanting  that  principle  here,  inas- 
Theprutice     much  as  I  am  fully  convinced  that  this  practice  has  never  existed  at 
raoSnnaUon  *'  *"  authoritatively  in  this  country,  and  tor  this  I  mainly  rely  on  the 
has  never  eiisu  arguments  of  thosc  learned  gentlemen  who  have  supported  the 
cd  aotborita-     present  motiou ;  they  have  satisfied  me  that  no  such  opposer  ever 
Enefand.  "^  been  heard  on  any  such  occasion :  this  fact  I  draw,  not  from 

affidavits  or  documents,  but  the  total  absence  of  all  affirmatiye  pnx>f 
of  a  proceeding  extraordinary,  so  striking,  and  so  affecting,  that  if  it 
ever  took  place  it  must  have  been  notorious,  proves  to  me  that  it 
never  took  place ;  there  is  nut,  in  my  opinion,  a  trace  of  such  proof; 
all  records,  historical  and  legal,  present  a  perfect  blank  to  our  mves- 
tigation  of  this  subject  It  was  thrown  out  on  the  motion  that  such 
opposition  had  never  been  necessary  before,  as  if  none  suspected  of 
unsound  doctrine  had  ever  been  raised  to  the  Episcopal  office. 
What?  During  all  the  centuries  that  Christianity  has  flourished  in 
this  country,  not  one  infected  with  heretical  opinions  or  band  fik 
thought  to  be  so  tainted  ?  Was  there  in  those  dark  ages  no  spirit  of 
persecution,  no  spiritual  pride?  But  supposing  all  to  have  been 
orthodox  and  universally  admitted  to  be  so,  has  no  one  ever  been 
promoted  whose  piety  and  morals  were  not  wholly  above  all  excep- 
tion? And  even  assuming  this,  were  there  none  capable  of  pre- 
ferring a  false  chaige?  Was  envy  dead,  was  faction  banished  m>in 
the  world?  Where  were  the  sons  of  Belial  at  that  time?  We 
know  that  the  fitmily  is  not  extinct  even  now,  and  there  never  could 
be  a  field  in  which  they  could  act  with  so  much  delight 
Consequences  Observe  what  would  happen,  "  come  forth  and  oppose  the  con- 
OTjwSIm  "^  firmation  of  the  bishop  elect,"  such  is  the  invitation  of  the  public 
officer  to  the  whole  people,  first  pronounced  in  the  church,  after- 
wards ejaculated  at  the  door.  An  answer  would  surely  have  been 
heard  in  some  quarter,  *^  Here  am  I  to  tell  you  that  1  remember 
the  bishop  elect  at  college  some  twenty  years  ago,  and  I  recollect 
some  irregularities  of  conduct  which  in  my  judgment  unfit  him  for 
X  a  bishop."   A  second  says,  *^  He  is  justly  suspected  by  me  of  having 

but  recently  performed  the  church  service  in  a  state  of  ebrietj.'' 
The  changes  may  be  rung  on  all  those  offences  or  defects  which  are 
blemishes  to  the  Episcopal  character,  all  fixim  which  the  Pharisee 
blessed  God  that  he  was  himself  exempt     His  mother's  chastity  may 
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be  impeached,  or  his  own  ill  management  of  bis  son.     The  archbishop  Regina  v.  The 
may  aeem  the  chaiges  frivolous,  or  may  know  them  to  be  false ;  he    ^"^^j^!?!"^®^ 

may  think  that  they  have  been  atoned  for  by  a  long  life  of  piety  ^__ZL 

and  virtue,  or  he  may  know  the  accusers  to  be  infamous  and  Jodgmrat  of 

malignant,  and  utterly  unworthy  of  belief.    This»  however,  does  ''"'^^  Denmwi. 

not  idter  his  duty;  tne  inquiry  must  proceed,  and  whatever  the 

result,  even  if  the  confirmation  is  delayed  but  a  day,  some  taint  of 

calumny  may  remain.    But  before  these  articles  are  well  committed 

to  writing  comes  the  unfathomable  chai^  of  heresy,  to  be  proved 

b^  extracts  fix>m  books,  or  reports  of  conversations  in  their  nature 

difficult  to  understand,  remember,  and  report,  and  defying  the 

most  innocent  man  to  answer  them  without  tne  comparison  of  other 

passages,  and  the  explanation  that  may  take  out  the  sting.     If  no 

other  effect  results,  ne  must  be  a  clumsy  accuser  who  could  not 

Srolong  the  debate,  so  that  the  confirmation  might  be  ^Metten 
eferred  and  delayed"  till  the  natural  life  of  all  concerned  is  closed, 
the  see  in  the  mean  time  remaining  without  a  bishop,  and  the  arch- 
bishop's whole  time  having  been  diverted  fix>m  his  high  duties  to 
this  aosorbing  investigation. 

The  existence  of  this  court  being  inferred,  we  are  next  to  infer 
what  its  proceeding  must  be :  this  we  derive  from  the  citation  of 
opposers,  from  the  formula  used  in  confirmation,  and  fix>m  the 
schedula  prima  exhibited  by  the  proctor  to  the  dean  and  chapter, 
who  prays  that  their  election  be  confirmed.  This  schedula  is  thus 
described  by  Bishop  Gibson,  in  a  note  to  the  statute  25th  Henry  8, 
correctly  copied  by  Mr.  Stephens,  in  his  useful  work  on  Ecclesias- 
tical and  Eleemosynary  Statutes.  '^It  exhibits  the  citation  and 
return,  prays  that  the  opposers  (if  any  be)  not  appearing  may  be 
pronouncea  contumacious,  and  precluded  from  further  opposition; 
and  that  the  confirmation  may  be  proceeded  in,  which  is  accordinffly 
done  by  this  schedule."  A  tummaria  petitio  is  then  presented  oy 
the  same  proctor,  setting  forth,  among  other  things,  the  fitness  of 
the  person  elected.  A  "  schedula  secunda  before  sentence,  a  second 
praeconization  of  the  oppositores,  if  any  be,  is  made  ad  fares  extemas 
eecIesuBf  and  none  appearing,  they  are  declared  contumacious  by  a 
second  schedule."  In  this  court  of  confirmation  then,  which  is 
turned  by  the  argument  into  a  coun  of  opposition,  it  is  absolutely  Non-appear. 
taken  for  granted  that  no  opposers  will  appear,  and  if  they  do,  no  ^^  ^'  ^P- 
provision  is  made  for  their  being  heard,  nor  for  what  shall  be  done  £2!^^ ofi^ 
if  they  are  heard;  in  truth,  the  non-appearance  of  opposers  is  as  form  of  con- 
much  a  part  of  the  proceeding  as  any  other  part  of  it,  though  the  fi'"*^on- 
absurd  lorm  of  pronouncing  them  contumacious  is  still  preserved, 
perhaps  through  the  jealousy  of  all  change  which  has  so  often 
obstructed  improvement,  perhaps  from  another  difficulty  generally 
found  in  the  way  of  reformation,  because  certain  emoluments  were 
earned  by  these  idle  ceremonies  in  each  of  their  ten  stages. 

The  evidence  then  that  this  opposition  actually  took  place  in  the  No  sufficient 
most  ancient  times,  is  the  very  same  as  that  which  would  prove  its  e^Wence^to 
existence  during  the  last  three  centuries,  the  tact  of  the  proclamation  of  oppositi^  ^ 
made.     But  we  know  the  contrary  of  this.     In  point  of  fact  it  has  evenmancient 
been  mere  matter  of  form  during  the  whole  of  the  latter  ]x;riod,  why  *""«■• 
not  of  the  former?     When  the  inadequacy  must  have  always  been 
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as  palpable  as  the  iniquity  of  a  pioceediiig»  wliidi  would  faife  nc 
certain  results  but  uncharitable  reelings  and  permanent  diaimet  m 
the  church,  why  may  not  the  ecclesiastical  authorities  thenBebci 
eren  in  the  most  ancient  times,  have  the  credit  of  tacitly  sdird- 
dering  so  inridious  and  dangerous  a  power,  or  rather  of  refbsb^  to 
adopt  it? 

1  will  not  say  that  any  attempt  to  cany  this  supposed  law  m 
efiect  must  have  shown  its  impracticabili^  and  iosored  its  rejeetks: 
but  such  a  consequence  is  highly  probaole,  and  will  best  aocooot 
ibr  its  non-appearance  in  the  booksi 

But  let  us  consider  what  a  mighty  edifice  is  aou^t  to  be  raid 
on  this  naked  word  **  confirm,"  a  court  for  the  trial  of  mikBon 
accusations,  a  judicial  authority  with  process  and  practice  cf « 
own,  the  power  of  summoning  and  compelling  witnesses,  of  secoiiD: 
respect  to  itself,  and  enforcing  its  orders  and  decrees.  We  are  toic 
that  the  archbishop  has  already  a  court  so  endowed,  the  cooit  d 
audience,  which  appears  in  Iiord  Coke's  enumeration  in  his  # 
Institute,  who  never  imagined,  however,  that  it  enjojed  thoa 
functions ;  yet  all  admit  that  this  court  is  possessed  of  no  oooteotkitf 
jmrisdiction  whatever;  the  vicar  general  presides  tliere,  but  he  is lu 
necessary  party  to  attend  the  coi&rroation  of  a  bishop's  electioD. 

That  Uiis  Court  has  ever  done  what  the  archbishop  is  now  reqoimi 
to  do,  no  one  has  pretended. 

That  the  appointment  of  bishops  is  vested  exclusively  in  ik 
Crown,  since  the  time  of  Henry  8,  has  been  an  universal  opinin- 
that  any  opposer  ever  appeared,  there  is  not  even  the  shadow  of  i 
surmise.  The  records  of  the  court  of  audience,  and  of  all  otber 
ecclesiastical  courts,  are  silent  as  to  any  attempt  of  the  kind,  witki 
single  exception,  to  which  I  now  advert  In  1628,  Bishop  Moon- 
tague  was  presented  for  confirmation;  according  to  custom, opposes 
were  challenged,  and  contrary  to  custom  an  opposer  daimed  lobf 
heard.  He  accused  him  of  personid  unfitness  on  account  of  tbe 
bishop's  theolo^cal  opinions.  The  vicar  general.  Dr.  Riv^  ^' 
reported  to  have  refused  him  a  hearing,  but  he  is  said  to  bin 
grounded  his  refiisal  solely  on  the  fact  that  the  charge  was  not 
vn*itten,  and  then  to  have  added  that  if  it  had  been  written,  be 
would  have  received  it  The  report  is  loose  and  unsothentiot^ 
But,  if  literally  true,  to  what  docs  it  amount  ?  Of  Dr.  Biv« « 
know  but  little,  and  that  not  much  to  his  credit ;  but  that  which  is 
said  to  be  the  law  under  circumstances  not  requiring  judicial  coost- 
deration  is  of  little  value.  We  have  reason  eveiy  dsiy  to  repudiate 
the  claim  to  make  law  ^  these  obiter  dicta.  To  me,  however,  it  )^ 
tolerably  clear  that  Dr.  Rives  was  wrong,  if  the  law  is  as  the  pn)- 
secutors  of  this  rule  suppose :  nothing  is  said  in  that  kw  about 
writing :  the  opposers  might  be  unable  to  write.  Tlie  penon  ^ 
wished  to  become  an  opposer  to  the  confinnation  of  the  bishop  oi 
Manchester  (v)  may  now  come  forward  for  a  mandamus,  and  srp^ 
that  that  act  was  null  and  void  because  his  opposition  was  shutout 
for  the  same  bad  reason.  True,  that  right  reverend  prelate  has  befo 
consecrated;  but  if  this  court  of  confirmation  is  bound  to  hear  lu 


(»)  Vide  npra^  p.  46,  n.  (/). 
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opposers,  and  the  refnsal  renders  the  proceedings  null  and  void,  a  Regim  v.  The 
▼er J  plausible  foundation  at  least  is  laid  for  a  motion  for  a  mandamus  '^r'^^!^^^  ^ 
in  that  case  as  well  as  this.  — — — ^1^ 

Some  dicta  were  also  cited  from  our  law  books,  or  rather  in  one  Judgment  of 
dictum  in  the  case  of  Evans  v.  Askwith,  reported  by  Sir  Ge%  ^^  ^^"^ 
Palmer  and  Sir  W,  Jones  (to).  A  distinction  was  taken  between  a  ^^thi. 
bishop  elect  only,  and  a  bishop  confirmed.  The  dean  of  York  had 
been  promoted  to  an  Irish  bishoprick.  In  an  interval  of  a  year, 
which  passed  between  his  promotion  and  his  confirmation,  he  had 
granted  a  lease  as  dean,  and  the  question  was  whether  he  was 
not  incapacitated  from  doing  so  by  becoming  a  bishop.  The  Court 
said  he  was  not  a  bishop  till  confirmed :  his  title  to  the  temporalities 
was  but  inchoate.  The  Court  said  ^  till  confirmed  he  may  possibly 
be  rejected."  One  of  the  judges  in  the  course  of  the  very  extended 
argument,  about  half  the  length  of  that  alignment  which  we  have 
lately  heaid,  declared  that  opposers  on  the  occasion  are  always  sum- 
moned. This  was  perfectly  unexceptionable;  but  it  proves  nothing 
to  the  point  His  full  title  depends  on  the  archbishop's  confirm- 
ation; and  in  the  course  of  that  proceeding  opposers  are  called  for: 
.  they  were  called  for  on  the  present  occasion.  Judge  Whitlock,  to 
show  that  the  nomination  was  not  alone  sufficient,  alludes  to  the 
possibility  of  its  never  being  completed,  and  speaks  of  the  ceremony, 
which  plainly  shows  its  imperfection;  but  he  drops  no  hint  that  he 
had  ever  heilra  of  an  opposer  being  admitted,  and  so  he  leaves  the 
case  precisely  where  it  was. 

A  useful  pamphlet  (x)  was  refisrred  to  by  the  learned  civilian  who  **  Royaltj  of 
supported  the  rule,  a  collection  of  extracts  showing  the  sentiments  ^  Crown.** 
entertained  by  canonists,  divines,  and  others,  upon  the  royal  prero- 
gative, not  by  judges  or  students  of  either  branch  of  law.    The 
Sneral  scope  of  this  litde  work  is  to  illustrate  the  doctrine  so  clearly 
d  down  m  the  37th  of  our  Articles,  that  the  Sovereign  has  not  37th  Art  of 
the  power  of  the  keys,  and  cannot  confer  orders.  Religion. 

'^The  Queen's  Majesty  hath  the  chief  power  in  this  realm  of 
England,  and  other  her  dominions,  unto  whom  the  chief  govern- 
ment of  all  estates  of  this  realm,  whether  they  be  ecclesiastical  or 
civil,  in  all  causes  doth  appertain,  and  is  not,  nor  ought  to  be  subject 
to  any  foreign  jurisdiction.  Where  we  attribute  to  the  kind's 
majesty  the  chief  government,  by  which  tides  we  understand  the 
minds  of  some  slanderous  folks  to  be  offended,  we  give  not  to  our 
princes  the  ministering  either  of  God's  word,  or  of  the  sacraments, 
the  which  thing  the  injunctions  also  lately  set  forth  by  Elizabeth 
our  queen  do  most  plainly  testify — but  that  only  prerogative  ^'hich 
we  see  to  have  been  riven  always  to  all  godly  princes  in  holy  scrip- 
tures by  God  himself;  that  is  that  they  should  rule  all  states  and 
degrees  committed  to  their  chaige  by  God,  whether  they  be  eccle* 
siastical  or  temporal,  and  restrain  with  the  civil  sword  the  stubborn 
and  evil  doers.  The  whole  of  this  article  must  be  taken  together. 
There  is  no  power  of  the  keys;  none  to  ordain,  or  to  absolve — ^but 
there  is  a  power  over  ^*  all  states  and  degrees  committed  to  their 
chaige  by  God,  whether  they  be  ecclesiastical  or  tempor^" 


t 


to)  jSlupfa,  pp.  51, 107, 146,  201,  &c 

x)  '*  Ae  Royalty  of  the  Crown,  &c.**    Supra,  p.  279. 
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B^giM  V.  Tbo  This  is  the  power  claimed  now  to  be  exercised  by  the  Crown. 
^tStSEr!^  bat  which  the  Crown  does  not  in  eflFect  possess,  if  the  uMs^^ 
'—  can  reject  on  opposition  the  bbhop  nominated  by  the  Crown. 

LorSISeniMn        ^^  ^^  '^^'^  extracts  **  taken  noro  a  dialogue  between  a  Romia 
w    *  Catholic  and  a  member  of  the  Church  of  E^land**  is  reinaikabdr. 
The  Catholic  objects  that  under  the  Reformation  there  arc  as  nu&y 
^     popes  as  kings,  and  that  they  do  assume  priestly  power;  but  tk 
answer  of  the  member  of  the  Church  of  England  is  this:  "Tk 
freedom  of  election  doth  not  exclude  the  king's  sacred  authoritY.bai 
force  and  tyranny  only.     If  any  unworthy  person  should  be  formi 
upon  them  against  their  wills,  or  the  deigy  should  be  conatrainei 
to  give  their  voices  by  force  and  threatening,  such  an  electioo  cac- 
not  be  ssid  to  be  free.     But  if  the  kins  do  nominate  a  wortL; 
person  according  to  the  taw  as  our  kings  nave  used  to  do,  and  gi^? 
them  authority  to  choose  him,  there  is  no  reason  why  this  ma?  ixi| 
be  called  a  free  election.     For  here  is  no  force  nor  violence  used* 
Then  the  Catholic  proceeds :  **  But  if  the  king,  deceived  bj  uode- 
served  recommendations,  should  happen  to  propoee  to  thecleigji 
person  unlearned  or  of  ill  morals,  or  otherwise  manifesdy  uawortlij 
of  that  function,  what  is  to  be  done  then?**    The  answer  is,  "(^ 
kings  are  wont  to  proceed  in  these  cases  maturely  and  cautiously'l 
mean  with  the  utmost  care  and  prudence;  and  hence  it  comes  tn 
pass  that  the  Church  of  England  is  at  this  time  in  such  a  flounsblQ? 
condition."    Then  he  pursues  it :  *^  Since  they  are  but  meo,  them 
liable  to  human  weakness,  and  therefore  what  is  to  be  done  if  socb 
a  case  should  happen?**    The  answer  is,  *'If  the  electors  couJ 
make  sufficient  proof  of  such  crimes  or  incapacities,  I  think  it  were 
becoming  them  to  renresent  the  same  to  the  Kiuff  with  all  i^ 
humility,  modesty,  ana  duty,  humbly  beseeching  his  Majesty  oi^ 
of  his  known  clemency  to  take  care  of  the  interest  of  the  widower! 
Church.     And  our  princes  are  so  famous  for  their  piety  sod  cos* 
descension  that  I  doubt  not  but  his  Majesty  would  gracionslj 
answer  their  pious  petition,  and  nominate  another  unexceptiooaUf 
person   agreeable  to  all  their  wishes.     Thus  a  mutual  affectioo 
would  be  Kept  up  between  the  bishop  and  his  church.    Thus  I  iu^^ 
showed  you  that  oiu:  kings  have  had  a  singular  prerogative  in  ^^ 
election  of  bishc^MS,  and  now  I  am  to  prove  that  tney  oaA  the  same 
lawfully."    Then  Kiuff  Charles  2  is  alluded  to  in  this  pamphlet  a| 
^^mnMiMken  «<  having  taken  into  his  serious  consideration  how  much  it  ^ 
Md  v^lUm  3  coi*<i"ce  to  the  glory  of  God,  his  (the  king's)  own  honour  and  tie 
for  appointing    Welfare  both  of  our  Church  and  Universities  that  the  most  wort^ 
w  C^"*  ^     "™®"  ^  preferred  and  favoured  according  to  their  merits,"  and  m^ 
"•^"^^       an  order  that  no  secretary  of  state  should  move  his  Majesty  on  the 
behalf  of  any  person  whatever  for  preferment  in  the  church  without 
having  the  attestation  of  certain  high  persons,  including  the  Arch- 
bishop of  Canterbury  and  the  Bishop  of  London  for  the  time  being* 
ELing  William  3  made  a  similar  order;  btit  all  this  was  without  the 
least  reference  to  the  supposed  power  of  the  archbishop  to  examine 
and  to  enter  into  any  proceeding  at  the  time  of  the  con6nn^^ 
Bishop  Gibaon.  Bishop  Gibson  is  mentioned  in  the  same  pamphlet,  and  he  is  a  d^ 
remarkable  authority  in  my  opinion  upon  the  subject    U^  ^ 
assailed  by  one  of  the  most  learned  judges  who  ever  sat  io  thi^' 
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court,  Sir  Michael  Foster,  as  one  disposed  to  erect  the  Church  into  RegiM  9.  The 
an  imperium  in  imperio,  a  sacerdotal  order  which  must  in  time    ArehbUhopof 

absorb  all  the  other  powers  in  the  state.     Gibson  wrote  bis  invalu- "  ^    -'- 

able  treatise  the  Great  Storehouse  of  Ecclesiastical  Law,  and  from  *^^|^|$™^^  ^ 
that,  copying  more  ancient  works,  we  derive  all  the  evidence  in  ^''^  i>eniiiaii, 
favour  of  this  application.     Yet  neither  in  that  work  nor  in  the 
course  of  any  proceedings  taken  by  him  does  he  assert  the  existence 
at  any  time  of  a  power  in  the  archbishop  to  defeat  by  such  an 
inouiry  as  that  suggested  the  nomination  of  the  Crown. 

There  were  certainly  questionable  appointments  made  of  persons  Opportunities 
of  doubtful  orthodoxy,  upon  which  it  is  only  necessary  to  mention  J?'H^/J^"* 
that  no  less  than  foiur  times  Bishop  Hoadley  gave  aU  mankind  the  afforded  by 
opportunity  which  resulted  from  this  supposed  court  of  summoning  ^pointments 
all  to  appear  to  make  their  opposition  to  his  election  on  account  of  j  "J!2?^-.u 

,  .  ,^F  *T  i_  *^'^^-  J       ^i_        i_    ^i_         donbtful  ortho- 

his  opiniona     Mo  such  opposition  was  ever  made,  though  there  ^o^y. 
might  be,  and  very  probably  was,  remonstrance  ^:ainst  his  appoint-  3.  Hoadley. 
ment.     Acting  on  tnis  principle,  too.  Archbishop  Wake  remonstrated  iteinonstniiiceB 
successfrilly  against  the  promotion  of  Samuel  Clarke,  and  Bishop  byAlip.Wake. 
Gibson  against  that  of  Dr.  Rundell.     From  an  able  treatise  lately 
published  in  a  magazine,  which  is  quoted  in  the  same  pamphlet,  we 
are  told  that  other  sovereigns  have  consulted  the  archbishop  before 
they  promoted  to  offices  of  such  high  importance.     But  not  a  word 
is  uttered  to  show  that  the  archbishop  could  institute,  and  was 
bound  to  institute,  an  inquiry  into  the  merits  and  demerits  of  the 
parties  nominated  by  the  Crown  if  any  opposer  thought  proper  to 
malign  them  at  the  time  of  confirmation. 

I  will  not  take  an  imaginary  case,  but  will  now  advert  to  recent  Remonstnuice 
facts  as  much  a  part  of  tne  history  of  our  country  as  those  which  ^  *3  bishops 
occurred  in  the  time  of  Henry  or  Elizabeth.  We  Know  that  on  the  J^®  v^aen 
rumour  of  an  intention  of  the  Crown  to  make  a  particular  promotion 
thirteen  or  fourteen  right  reverend  bishops  thought  the  appointment 
highly  objectionable,  and  addressed  to  tne  prime  minister  a  strong 
remonstrance  against  it  (y).  They  urged  various  topics — ^the  probable 
discontent  of  the  clei^,  the  recorded  censure  of  one  of  our  univer- 
sities 'f  but  there  was  one  topic  of  &r  greater  weight  if  this  application 
is  sustainable  to  which  they  never  adverted.  They  never  warned 
the  minister  against  the  scandal  of  a  public  opposition  at  the  time  of 
confirmation,  and  the  possibility  ol  the  Queen's  nominee  being 
rejected  by  the  archbishop  as  a  heretic.  One  of  the  most  distin- 
guished amons  them  (z)  warmly  entreated  for  the  dean  and  chapter, 
that  they  might  not  be  exposed  to  the  peril  of  a  prtBrmmire,  nor  be 
called  upon  to  elect  one  wnom  in  their  conscience  they  could  not 
approve,  since  their  rejection  must  be  followed  by  that  consequence. 
There  was  no  such  intercession  in  favour  of  the  archbishop  who 
might  incur  the  same  danger ;  no  intimation  that  his  grace  was  not 
equally  bound  by  the  statute  to  confirm  the  person  if  he  should  be 
named  by  the  Crown,  no  assertion  of  the  danger  and  disgrace  of  an 
opposition  so  likely  to  arise  in  numerous  quarters  if  one  condemned 
by  a  convocation  at  Oxford  should  be  elevated  as  a  mark  for  animad- 
version in  St  Mary's  Church. 

(y^  Vide  supra^  p.  6,  n. 

(z)  The  Biuiop  of  Exeter ;  in  the  letter  referred  to,  inqtra,  p.  195,  n.  («) 
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Re^v.  Tbe 

Areiibitliopof 

Cuterbary. 

JodmcBtof 
Lord  DiBiiiiuui. 

TkearehlHfbop 
not  coDTerted 
intoamero 
machine  by 
being  obliged 
to  perform  hit 
miniiterial 
oflice. 


fiiidntj,  when 
hecumoC  eon* 
•dentioiiflj 
•oniraia 


Argument 
founded  upon 
tbe  lolemnitj 
of  the  proceed- 
ing". 


The  archbisliop  is  said  to  be  converted  into  a  mere  maciiine  b j 
exercising  the  functions  with  which  he  is  well  contented.  The 
phrase  suggests  to  me  the  idea  that  our  writ  is  sought  for  to  oonstmct 
a  machine  fraught  with  something  like  galvanic  mfluence  to  revive 
a  body  which  has  been  dead  for  ages — that  it  may  perform  some 
convulsive  manoeuvres  for  twenty  days,  and  then  relapse  for  ever  into 
its  dread  repose.  But  this  simile  would  imply  that  the  form  once 
had  animation  which  in  my  conscience  I  do  not  believe. 

It  is  not  true  to  represent  the  archbishop  as  a  mere  machine,  even 
if  ministerial  in  the  confirmation. 

I  have  shown  some  duty  attaching  to  that  oflBce  not  unlike  that  uf 
a  returning  officer  at  a  parliamentary  or  municipal  election.  This 
confirmation  is  necessary  to  give  the  new  bishop  all  his  rights.  The 
archbishop  is  not  unlikely  to  make  some  inquiry  touching  the  Ushop 
elect ;  and  if  the  result  should  lead  him  to  the  opinion  that  the 
appointment  would  be  injurious^  he  may  (as  we  have  seen)  advise 
the  Crown  in  the  first  instance  against  issuing  the  Conge  d*Elire 
and  Letter  Missive.  Even  afterwards,  if  he  is  since  informed  of  facts 
which  really  convince  him  of  such  mischief,  he  may  still  resort  to 
the  sovereign  and  request  to  be  relieved  ftom  the  painful  duty 
imposed  by  the  statute.  He  may  make  it  clear  that  the  Conge 
d'Elire  and  Letter  Missive  were  obtained  in  ignorance  of  the  truth 
and  ought  to  be  set  aside. 

^  Extreme  cases  are  ingeniously  devised,  but  are  not,  and  cannot 
with  decency  be  thoughti  possible ;  but  even  if  the  worst  be  supposed, 
if  the  Crown  will  pereistagainst  warning  and  remonstrance,  in 
nominating  a  bishop  whom  the  metropolitan  cannot  consent  to  con- 
firm, without  violating  his  conscience,  his  duty  is  dear.  He  most 
act  as  some  of  our  predecessors  in  old  times  have  done,  when 

Suired  to  submit  tomctation  from  the  Crown^-^they  forfeited  their 
ces  by  not  obeying — ^he  must  resign.  From  the  course  taken  by 
the  present  archbishop,  I  have  no  doubt  that  after  hearing  of  the 
objections  notoriously  made  to  the  doctrine  of  Bishop  Hampden,  his 
grace  has  formed  .the  deliberate  opinion  that  those  objections  have 
no  solid  foundation, 

I  would  ask  whether  it  has  been  the  opinion  of  any  person  until 
within  these  few  weeks,  and  until  this  unhappy  controversy  arose, 
that  the  absolute  power  of  appointing  bishops  was  not  in  the  Crown. 
If  it  has  only  come  into  being  since  this  very  inflamed  state  of  mind 
has  arisen,  surely  we  ought  to  regard  all  aiguments  upon  the  subject 
drawn  from  remote  antiquity,  and  fiom  obscure  cases,  with  veiy 
considerable  iealousy.  When  I  heard  Sir  Fitzroy  Kelfyf  with  his 
impressive  solemnity  of  manner,  entreat  that  we  would  not  expose 
the  archbishop  to  the  mockery  and  shadow  of  having  all  the  prayers 
recited,  for  the  mere  purpose  of  going  through  a  form,  and  acting  a 
farce,  I  confess  I  hardly  knew  how  to  meet  it.  Are  the  dean  and 
chapter  to  be  treated  as  nothing?  Do  they  proceed  without  prayer 
and  without  solemn  ceremony? — If  they  are  required,  notwith- 
standing all  this,  under  the  threat  of  penal  consequences  to  elect  a 
E articular  person,  and  none  other,  the  law  which  compels  them  may 
e  an  unreasonable,  ill-considered,  and  impious  act  of  pariiament 
that  ought  to  be  repealed;  but  why  should  there  be  more  objection 
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on  account  of  this  solemni^  beinff  introduced  to  the  archbishop's  Reginao.  The 
share  than  to  that  of  the  dean  and  chapter?   I  forbear  for  obvious   ^^^^^^ 

reasons  entering  more  fully  into  that    1  was  reminded  of  the  Roman  ^II 

augursy  who  were  said  never  to  meet  one  another  without  laughing,  Jadsment  of 
and  I  think  that  if  these  gentlemen  had  induced  us  to  issue  this  wnt  ^"^  ^^wmaxu 
upon  considerations  of  the  incredible  scandal  and  impropriety  of 
using  a  solemnity  upon  such  an  occasion,  they  would  have  had  some 
reason  to  laugh  at  our  expense.  I  agree  with  my  brother  Coleridge, 
that  our  time  has  been  much  too  short  to  write  as  fully  as  might  oe 
desired,  though  not  I  think  to  form  a  satisfactory  opinion.  I  have 
devoted  as  much  time  as  I  could  afford  to  the  task  of  placing  my 
conclusions  upon  paper,  that  nothing  might  bear  the  least  appearance 
of  captious  remarks  upon  what  has  fallen  from  my  two  learned 
brethren,  in  their  most  able  and  well  considered  arguments.  I 
abstain  from  all  such  remarks,  with  this  single  exception,  that  my 
brother  Coleridge's  argument  has  strengthened  my  opinion  against 
the  motion,  by  proving  how  the  plain  law  of  England  may  be  put  in 
hazard  by  learned  speculations  on  obscure  works  of  doubtful  import 
anvwhere,  and  of  no  authority  here. 

Now  comes  the  question  which  presses  most  on  my  mind.  Having  Peealiar  rea- 
stated  my  reasons  for  the  opinion  which  I  deliberately  form,  and  «>»• '""  *• 
conscientiously  entertain  that  this  never  has  been  at  anv  time  the  foMrtthholding 
law  of  England,  I  must  be  of  opinion  that  the  Court  ought  to  refuse  the  writ  of 
the  writ  of  mandamus;  but  upon  that  opinion  I  have  had  the  nmdMiQi. 
greatest  difficultv,  and  have  felt  the  greatest  possible  hesitation  in 
acting,  because  I  feel  the  authority  of  my  two  learned  brothers,  and 
the  ungracious  appearance  of  refusing  the  opportunity  of  inquiry. 
In  any  ordinary  set  of  circumstances,  in  the  case  of  an  enclosure,  of 
a  railway  or  matter  of  property,  we  should  have  no  question  whatever 
that  the  doubt  of  any  one  on  the  bench  would  have  made  further 
inquiry  desirable,  I  should  have  instantly  agreed.  A  writ  of  error 
would  lie  in  that  case  to  correct  any  opinion  that  might  be  shown  on 
more  discussion  to  be  erroneous.  But  every  judge  must  act  on  his 
own  conviction.  I  own  that  my  opinion  is  so  entirely  settled,  and  I 
must  say  so  entirely  unchanged  by  what  I  have  heard  of  the  argument 
to-day,  that  feeling  the  utmost  disposition  to  do  all  that  can  be  done 
to  show  my  respect  for  my  learned  brothers,  I  do  not  think  that  I 
can  consent  to  say  for  my  part  that  this  writ  ought  to  go.  I  think  it 
ought  not — I  feel  confident  that  if  it  went  it  would  be  good  for 
nothing — ^if  held  Yshd^  primd  facief  I  have  no  doubt  that  the  return 
which  would  be  made  to  it  would  give  it  a  complete  answer.  I  am 
satisfied  that  the  only  effect  of  all  this  would  be,  to  keep  alive  the 
dreadful  agitation  and  frightful  state  of  religious,  or  rather  let  me  say, 
theological  animosity,  which  it  is  impossible  not  to  observe  in  this 
country.  There  would  be  a  delay  of  at  least  two  years — probably 
four  more  days  would  be  consumed  in  aigument — and  we  cannot 
tell  how  much  more  when  it  would  come  into  the  court  of  error. 
The  bishoprick  all  that  time  would  be  vacant — perhaps  other 
vacancies  might  occur,  and  no  doubt  the  example  here  set  would  be 
followed,  and  in  every  case  I  should  expect  in  the  excited  state  of 
men's  minds  that  the  archbishop  would  be  called  upon  to  summon  all 
mankind  to  hear  whether  they  had  any  thing  to  say  against  the 
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RcgiM  V.  The  bishop  elect,  and  to  open   a  court  that  would  probably  never  be 

^C^!^S^  cloaed. 
aateriMvy.         ^f^  fn^y^  |^  discretion  to  issue,  or  to  withhold,  the  writ  of  manda- 

Jodnent  of  nas.  Supposing  even  that  I  thought  it  very  doubtful  how  the 
Lord  DeniaaD.  j^^  ^^  supposing  that  I  thought  that  the  archbishop  was  bound 
to  hold  a  court  for  confirmation,  still  I  apprehend  that  t  should  have 
a  discretion  to  exercise.  The  Bishop  of  Manchester  has  been  con- 
secrated in  spite  of  some  attempt  at  opposition,  and  I  believe  it 
would  be  held  that  the  Bishop  ot  Mancnester's  consecration  cannot 
be  questioned.  This  opposition  is  put  forward  before  ooose- 
cration ;  but  if  consecration  had  taken  place,  or  even  now  should 
follow,  then  I  apprehend  that  it  cannot  be  questioned,  except  on  the 
supposition  that  the  proceeding  isalto^ther  null  and  void:  of  this  I 
see  no  trace  of  any  evidence  whatever  m  any  records  in  this  coontiy, 
only  some  few  words  scattered  in  ancient  volumes,  recording  the 
events  of  a  state  of  society  the  most  uncertain  and  obscure. 

Now  under  all  these  considerations,  feeling  the  utmost  respect  for 
my  learned  brethren,  and  the  greatest  regret  that  we  do  not  take  the 
same  view,  I  must  own  that  I  teel  that  some  deference  is  due  also  to 
the  high  person  who  is  named  as  the  defendant  in  this  rule.  Some 
deference  is  due  to  those  who  certify  the  fitness  of  Bishop  EbmpdeD 
for  the  office  to  which  he  is  elected.  Still  more  deference  is  due  to  the 
peace  of  the  Church,  and  to  the  tranquillity  of  the  State.  It  seems 
to  me  that  we  should  be  putting  every  thing  to  hazard,  and  leading  to 
consequences  which  it  is  impossible  to  foresee,  if  we,  who  are  firmi; 
convinced  that  there  is  no  such  law  as  that  upon  which  these  parties 
seek  to  act,  encouraged  the  smallest  doubt  as  to  its  existence. 
Reserving  my  opinion  on  that  point  till  I  had  heard  all  the  observa- 
tions of  my  learned  brothers,  and  keepinjg  my  mind  open  to  the  last 
and  fiiee  to  say  that  this  is  a  question  which  ou^t  to  be  discussed,  I 
must  iairly  say,  with  idl  respect  for  my  brother  Coleridge's  admirable 
argument,  that  it  has  confirmed  me  in  the  opinion  of  the  danger  of 
exposing  the  Act  of  Parliament,  and  the  most  simple  construction 
of  the  plainest  language,  and  the  most  inveterate  and  universal 
opinion  on  its  effect,  to  the  speculations  of  those  who  will  bring 
their  foigotten  books  down,  ana  wipe  off  the  cobwebs  fiiom  decretals 
and  canons,  before  they  can  find  one  argument  for  disturbing  the 
settled  practice  of  three  hundred  years. 

In  my  opinion  this  rule  ought  to  be  dischaiged. 

Bule  discharyed. 
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The    oppoeers   afterwards   submitted   the    foUowixur   Cose    to  CaM  submiucd 
Counsel:—  to  council  Iqr 


CASE. 


theoppoMis. 


The  see  of  Hereford  having  lately  become  vacant,  by  the  pro* 
motion  of  Dr.  Musgrave  to  the  Arcniepiscopal  see  of  Yorki  Dr. 
Hampden  was,  in  obedience  to  the  Queen's  mandate  and  letters 
missive,  elected  in  his  room,  by  the  Dean  and  Chapter  of  Hereford. 
At  a  Court  holden  by  the  Vicar  General  of  the  Archbishop  of 
Canterbury,  at  Bow  Church,  on  the  11th  day  of  January  last,  for 
the  purpose  of  confirming  such  election,  in  answer  to  the  first  citar 
tion,  three  cleigymen  (two  of  whom  hold  benefices  in  the  diocese  of 
Hereford)  came  forward  by  their  Proctor  to  oppose  Dr.  Hampden's 
confirmation,  and  in  due  form  of  law  tendered  articles  of  objection, 
impeaching  his  orthodoxy ;  the  Vicar  General  refused  to  entertain 
the  objections,  or  even  to  suffer  the  opposers  to  appear;  thereupon 
they  applied  to  the  Court  of  Queen4  Bench  for  a  Mandamus,  to 
compel  the  Archbishop  or  his  Vicar  General  to  hear  them. 

''That  Court  at  first  granted  a  Rule  Nisi,  but  on  cause  being 
shown,  the  Judges  were  equally  divided  in  opinion,  and  in  conse- 
quence the  application  for  the  Mandamus  fell  to  the  ground. 

''  You  are  now  requested  on  the  part  of  the  objectors  to  state 
your  opinion,  whether  they  can  or  ought  to  take  any  and  what 
further  steps,  either  by  a  Writ  of  Error,  Appeal,  Petition  to  the 
House  of  ix)rds,  or  otnerwise,  with  a  view  first  to  establish  their 
right  to  urge  their  objections  in  opposition  to  Dr.  Hampden's 
confirmation,  and  if  successful  then  to  try  the  question  of  his 
fitness,  in  point  of  doctrine,  to  be  confirmed  and  consecrated  to 
the  see  of  Hereford." 

OPINION. 

**  As  the  Court  of  Queen's  Bench  has  given  no  judgment  in  this  Opimon 
case,  neither  declaring  what  the  law  is,  nor  enabling  the  objectors  to  thereon, 
ascertain  it,  we  cannot  suggest  any  other  means  by  which  redress 
can  be  secured. 

'^  We  are  of  opinion,  that  no  writ  of  error  lies  from  the  late  pro- 
ceedings in  the  Court  of  Queen's  Bench,  that  remedy  bein^  confined 
to  cases  where  the  writ  of  mandamus  has  issued,  and  it  is  for  this 
very  reason  that  on  other  occasions,  however  unimportant  (as  Lord 
Denman  admitted  in  his  judgment  (a)),  where  any  of  the  judges 
have  expressed  the  slightest  doubt,  the  Court  has  always  allowed  the 
writ  to  go,  to  prevent  a  failure  of  justice;  the  late  statutes  of 
1  Wm.  4,  c.  21,  and  6  &  7  Vict  c.  67,  having  been  passed  expressly 
for  the  purpose  of  giving,  by  means  of  that  writ,  more  easy  and 
eflectual  rebef. 

**  We  are  also  of  opinion  that  no  appeal  lies  in  the  present  case 
from  the  sentence  of  the  Vicar  General  to  the  Judicial  Committee 
of  the  Privy  Council,  the  want  of  such  a  power  of  appeal  having  not 
only  been  admitted,  both  by  the  bench  and  at  the  oar  during  the 
late  argument  in  the  Court  of  Queen's  Bench,  but  having  also  been 
expressly  declared  by  Mr.  Justice  Paitescn^  in  his  judgment  (ft). 

(a)  Supra^  p.  495.  (h)  Stipra^  p.  4S0. 
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OpWoaoT 


"  We  think,  however,  that  under  these  drmmstaiicesy  it  may  be 
desirable  tar  the  objectors  to  present  a  petition  to  the  Hoose  of 
Lords,  setting  forth  the  (acts  of  the  case,  and  pimjing  their  lonUups 
to  take  such  steps  as  they  may  deem  expeoient  for  providing  an 
adequate  remedy,  and  for  ascertaining  what  the  biw  on  this  subject 
really  is.  As  the  judges  of  the  Queen's  Bench  are  equally  divided 
in  opinion,  it  b  obvious  that  the  law  is  at  present  doubtful,  and  that 
the  Court  b  unable  to  remove  that  doubt;  and  it  b  imposaiUe  to 
deny  that  the  greatest  inconvenience  must  exist  so  long  as  the  doubt 
remains;  for  not  only  may  the  veiy  same  difliculty  recur  on  eveir 
fiiture  confirmation  of  a  bbhop,  but  the  validity  of  Dr.  Hampden  s 
episcopal  acts,  and  the  exercise  of  hb  jurisdiction,  vrill  be  liable  to 
be  disputed.  Independently  of  these  reasons^  it  may  be  presumed 
that  the  House  of  Lords  will  be  disposed  to  entertain  such  a  petir 
tion,  as  involving  matters  affecting  its  own  privileges ;  fw  if  Dr. 
Hampden's  election  be  not  duly  confirmed,  ne  has  no  rig^t  to  a 
seat  m  that  hoose,  that  right  accruing  only  upon  oonfirmation, 
when  legally  performed* 

*<  FrrzBOY  Kbllt. 
*<  J.  AnnAiia 
*<  A.  J.  Stbphbi& 
**  EnwASD  Ba]>blet.* 
**  Tempk,  FA.  18,  1848." 

In  conseauence,  however,  of  recommendations  finom  quarten 
entitled  to  tiie  hiehest  respect,  the  promoters  did  not  adopt  the 
suggestion,  embodied  in  the  foregoing  opinion,  to  petition  the 
House  of  LordSi 


Memoria]  ftrnn 
the  oppoiert  to 
the  Archbiihop 
of  Canterbuiy. 


A  memorial  fix>m  the  promoters  to  His  Grace,  the  Archbbhop  of 
Canterbury  (Dr.  Howley)^  was  prepared,  and  deliv^ed  at  Lambeth 
Palace,  on  the  4th  of  February.    It  was  as  fellows: — 

*'  To  the  Most  Reverend  Father  in  God,  William,  by  Divine 
Providence,  Lord  Archbishop  of  Canterbuiy,  Primate  of  all 
England,  and  Metropolitan. 

**  The  dutiful  memorial  of  the  undersigned,  Richard  Webster 
Huntley,  M.A.,  of  the  University  of  Oxford,  Vicar  of  Alberbmy  in 
the  Diocese  of  Hereford,  John  Jebb,  M.A.,  of  the  University  of 
Dublin,  Rector  of  Peterstow  in  the  Diocese  of  Hereford,  and 
William  Frederick  Powell,  M.A.,  of  the  UniverBity  of  Cambridge, 
Perpetual  Curate  of  Cirencester,  in  the  Diocese  of  Gloucester  and 
Bristol, 

**  Showeth, 

**  That  on  theeleventhday  of  January,  1848,  we  appeared  in  die 
Court  of  your  Grace's  Vicar  General,  m  the  Church  of  St.  Maiy- 
le-Bow,  for  the  purpose  of  presenting  in  due  form  certain  objections, 
which  in  our  consciences  we  believed  it  our  duty,  as  Priests  of 
God's  Church,  to  offer  against  the  Con6nnation  of  the  Reverend 
Renn  Dickson  Hampden,  D.D.,  as  Bishop  and  Pastor  "^f  the 
Cathedral  Church  ana  Diocese  of  Hereford. 

**  We  appeared  in  answer  to  a  citation  of  the  Court  for  that 
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purpose,  in  which  citation  we  were  promised  that  our  objections  Memoml  to 
should  be  heard.  But  by  the  decision  of  that  Court,  when  we  lyL^**^ 
appeared,  followed  by  a  division  of  opinion  among  the  Judges  of 
the  Court  of  Queen's  Bench,  upon  a  question  of  the  Statute  Law 
of  the  land,  which  had  come  to  be  involved  in  the  aforesaid  pro- 
ceedings, we  are  now  precluded,  as  we  are  well  advised,  from 
bringing  our  objections  to  a  proper  hearing  and  trial  in  any  form 
presented  by  any  of  the  courts  of  the  country. 

'^  The  said  Kenn  Dickson  Hampden,  is,  we  believe,  about  to 
be  presented  for  Consecration.  At  this  crisis,  we  ask  permission 
to  lay  before  your  Grace  this  respectful,  but  decided  expression  of 
our  sense  of  a  wrong  done  to  us  (and  in  us  to  the  Church),  by  ou^ 
being  refused  a  hearing;  of  the  scandal  of  such  an  uni*eal  and 
delusive  citation;  of  the  dangerous  conseauences  of  a  form  of  con- 
firmation so  persisted  in ;  as  well  as  of  tne  questionable  character 
of  a  consecration  administered  under  the  aforesaid  circumstances. 

**  We  still  derive  consolation  from  the  hope  that  we  shall  not  in 
vain  seek  for  refuge  in  the  paternal  care  of  your  Grace  as  our 
Metropolitan;  and  that  we  may  successfully  implore  you,  as  the 
Spiritual  Head  and  Pastor  of  the  Branch  of  Christ's  Church  in  this 
Kingdom,  to  take  into  consideration  (ere  it  be  too  late)  the  objec« 
tions  which  it  was  then  our  desire  to  allege,  and  which  once  for  all 
we  declare  our  readiness  to  produce. 

'^  Persuaded  of  your  Grace's  patience  and  paternal  indulgence,  we 
request  leave  to  state,  that  the  said  objections  are  founded  upon  the 
suspected  unsoundness  of  the  Reverend  Dr.  Hampden  as  a  Teacher 
of  tbe  Christian  Faith ;  that  this  unsoundness  appears  in  his  Bampton 
Lectures,  and  in  his  Observations  on  Helicons  Disseni;  and  that,  not 
only  in  particular  or  detached  passages  of  those  works,  but  also  in 
the  general  character  of  expression,  and  in  the  drift  and  design  of 
the  whole.  Those  works,  we  submit,  are  calculated  to  unsettk  the 
minds  of  Christians  upon  points  of  Doctrine  positively  propounded 
by  the  Church  as  Catholic  Truths,  and  to  reduce  to  the  level  of  mere 
theological  opinions,  those  D<^mas  and  Deductions^  and  exact  Deda-^ 
rations,  whicn  have  been  carefiiUy  set  forth  by  the  Church  in  the 
Creeds,  and  in  her  formularies,  as  things  which  '  ought  thoroughly  to 
be  received  and  believed.' 

«  We  do  not  assert  these  inferences  upon  our  own  mere  construe* 
tion  of  the  teaching  of  Dri.  Hampden ;  but  we  have  his  own 
explanation  and  commentary  to  this  effect  in  the  more  pdpular  of 
his  works. 

*^  We  were  prepared  to  show  in  detail  that  the  said  Dr.  Hampden 
has,  in  those  writings,  whether  in  intention  or  not,  yet  in  fact, 
among  other  things  taught  contrary  to  the  sixth,  eighth,  ninth,  tenth, 
thirteenth,  sixteenth,  twentieth,  twenty-fiflh,  and  thirty-fourth, 
Articles  of  the  Church  of  England,  and  in  derogation  of  other 
Articles,  including  the  first  five. 

"  These  and  further  particulars,  which  we  do  not  herein  relate, 
we  were  ready,  with  the  assistance  of  our  advocates,  to  prove,  if  so 
permitted,  in  the  Court  of  your  Grace's  Vicar  General;  and  we  do 
yet  desire  to  have  a  lawful  opportunity  of  proving  them  on  evidence 
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McMomlto     drawn  at  laige  fixNn  the  aaiiie  works  of  Dr.  Hampden,  wbkliiie 
bw4r**        still  in  circulation. 

'*  We  feel  asBured  that  your  Grace  will  never  be  <  hasty  m  Ujiis 
on  hands,  and  admitting  any  person  to  goTemment  in  the  Chnrch 
of  Cbristi'  and  hence  we  confidently  adopt,  as  our  femaining  and 
best  resource,  this  appeal  to  those  moral  and  religious  oU^itions 
that  arc  superior  to  every  earthly  consideration. 

**  Allow  us  thereforc  numbly  to  pray,  that  a  competent  eedeaii- 
tical  inquiry  into  our  objections,  and  into  the  whole  of  the  worb  ve 
have  mentioned,  may  yet  be  made  by  your  Grace,  or  under  joor 
direction,  beforc  the  solemn  act  of  Consecration  shall  be  proceeded 
with  in  the  face  of  all  that  has  transpired,  of  the  alarm  and  mh 
picion  which  arc  shaking  the  confidence  of  Christian  people,  and  of 
the  ^thering  mischiefii  that  may  otherwise  &11  upon  the  Church  of 
God  in  this  fongdom. 

*^  In  all  that  nas  been  attempted  in  our  names,  we  entreat  joar 
Grace  to  believe,  that,  &r  firom  desiring  to  add  to  the  uneasineflB  sug- 
gested to  your  mind  by  the  case  itself,  or  wishing  to  ntter  compkuits, 
or  to  promote  any  public  excitement  on  this  painful  subject,  nothing 
would  aflUct  us  roorc  than  to  have  it  supposed  that  our  acts  have 
been  intended  othermse  than  as  an  expression  of  revercnce  for  the 
solemn  office  in  Christ's  Holy  Church  to  which  your  Grace  b 
called,  and  of  an  earnest  and  dutiful  desire  to  uphoUl  the  inhereot 
spiritual  rights  of  our  Metropolitan. 

*^  And  thus  heartily  praying  for  all  Divine  fiivour  and  peace  upoo 
your  Grace,  especially  at  this  time,  we  commend  oorselves,  in  all 
filial  afiection  and  humble  respect,  to  your  benediction,  and,  in  » 
fiur  as  in  these  proceedings  our  errors,  or  our  infirmities  may  reqaire 
it,  to  your  foigiveness. 

**  We  have  the  honour  to  remaiUf 
"  My  Lord  Archbishop, 
'^  Your  Grace's  most  dutiful  servants  and  sons  in  the  Loiti, 

«*  R.  W.  HUNTLBT. 

''  London.  **  John  Jebb. 

*'  The  4th  day  of  February,  «  W.  F.  Powbll." 

**  in  the  year  of  our  Lord,  1848. 

«  To  his  Grace 
**  The  Lord  Archbishop  of  Canterbury, 
&c«,  &C.,  &&** 
Death  oi  Arch-      When  the  preceding  memorial  was  delivered,  his  Grace  wis 
alid?r^r^^^  labouring  under  a  severe  illness,  (of  which  he  died  on  the  11th  of 
tionofthe    '    February),  and,  in  consecjuence,  never  saw  the  memorial    It  w« 
nenorialtohig  afterwards  forwarded  to  his  successor  (Dr.  Sumner,  promoted  fit)io 
«ucce8«)r.         ^e  g^  ^f  Chester),  who  acknowledged  its  receipt  in  the  following 
letter,  addressed  to  one  of  the  opposers,  the  Rev.  W.  F.  Powell 
"  Reverend  Sir, 
^li)^r''"  **  ^  ^"^  ^®  acknowledge  the  receipt  of  the  memorial,  to  whici 

•niwcr.  yoiii*  letter  alludes,  on  the  subject  of  Dr.  Hampden's  consecntioa. 

^'  The  signature  of  three  cleigymen  will  ensure  to  it  all  doe 
attention  from  ''  Rev.  Sir,  1 

"  Your  faithful  servant,  ) 

•*  J.  B.  Cantuaiu"        I 
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His  Grace,  however,  did  not  think  proper  to  comply  with  the  Coniecratioa 
prayer  of  the   memorial,   but,   on   Sunday,   the  26th  of  March,  ^^'  ^"^^ 
1848,  in  the  chapel  of  Lambeth  Palace,  consecrated  Dr.  Hampden 
Bishop  of  Hereford;   being   assisted,    on  the    occasion,  by    the 
Bishop  of  Llandaff  f  Dr.  Coplcston),  the  Bishop  of  Norwich  (Dr. 
Stanley^  and  the  Bishop  of  Worcester  (Dr.  Pepys). 

On  Iliursday,  the  27  th  of  April,  1848,  Dr.  Hampden  was  installed  instaUation. 
in  Hereford  Cathedral  (c). 


^c)  AftertheArchbiflhop*8  mandate 
to  instal  Dr.  Hampden  haa  been  read, 
the  Chapter  Clerk  presented  to  the 
Canons  a«embled  a  protest  from  the 
Dean  (who  was  not  present) ;  but  thej 
would  not  either  receive  it  or  allow  it 
to  be  read.  The  installation  was  then 
proceeded  with.  The  protest,  which 
IS  here  subjoined,  alleged,  amon<v8t 
other  thin^  certain  irregularities  in 
the  transmission  of  the  mandate,  and 
in  the  mode  adopted  of  citing  the 
Chapter  for  the  installation :  they  are 
mentioned  towards  the  end  ot  the 
document. 

'*In  the  name  of  God,  Amen.  To 
all  to  whom  these  presents  shall  come, 
speciallj  to  the  Canons  of  the  Cathedral 
Church  of  Hereford,  John  Mere- 
wether,  Doctor  in  DiyinitTi  Dean  of 
the  Cathedral  Church  of  Hereford, 
lawfully  constituted,  and  as  styled  in 
the  form  of  his  installation  therein, 
rector  thereof,  Greeting. 

l^^ereas,  in  the  year  1836,  the  Rev. 
Renn  Dickson  Hampden,  Doctor  in 
Diyinity,  was  appointed  Regius  Pro- 
fessor of  Divinity  in  the  University  of 
Oxford. 

^  And,  whereas,  in  the  same  jear,  it 
was  in  convocation  of  the  University 
•^f  Oxford  decreed  as  follows — ^Seeing 
ihat  it  has  been  committed  by  the 
University  of  Oxford  to  the  Regius 
Professor  of  Divinity,  that  he  should 
>e  one  of  the  number  of  those  by 
;rhom  the  select  preachers  are  ap- 
pointed according  to  Tit.  XVI.  s.  8 
(addenda,  p.  150),  and  that  his  counsel 
should  be  given  if  any  preacher  should 
be  called  in  question  before  the  Vice- 
Chancellor  according  to  Tit.  XVI.  s.  1 1 
(addenda,  p.  154),  and  since  he  who  is 
now  professor  has  treated  theological 
subjects  in  such  a  manner  in  his  pub- 
lished works  that  the  University,  in 
this  respect,  hath  no  confidence  in  him 
^t  is,  therefore,  decreed  that  the 
Regius  Professor  of  Divinity  be  de* 
prived  of  the  afore-mentioned  offices 
until  it  shall  otherwise  please  the 
University.  Rut,  lest  the  University, 
to  the  mean  time,  should  suffer  any 


detriment,  let   others   discharge   the  Protest  of  the 
functions  of  the  said  Professor,  namely,   Dean  against 
in   appointing   the   select    preachers,  the  installation 
The  senior  among  the  deputies  of  the 
Vice-chancellor,  or  he  being  absent, 
or  filling  the  place  of  Vice -Chancellor, 
the  next  in   order,  provided   always 
that  he  shall  have  taken  holy  orders ; 
and  in  holding  any  consultation  con- 
cerning sermons,  the  lecturer  of  Lady 
Margaret,  Gmntess  of  Richmond.* 

''And,  whereas,  in  the  year  1842 
the  following  proposition  was  in  con- 
vocation made — '  Seeing  that,  by  the 
statute  Tit.  XVI.  s.  8-1 1,  promulgated 
and  confirmed  in  the  house  of  convo- 
cation, on  the  5th  day  of  May,  1836,  it 
was  determined  that  the  Regius  Pro- 
fessor of  Divinity  should  be  deprived 
of  certain  offices  mentioned  m  the 
same  statute  until  it  should  otherwise 
please  the  University :  It  hath  pleased 
the  University  to  abrogate  that  sta- 
tute ;*  and  the  said  convocation  there- 
upon decreed  not  so  to  abrogate  it, 
and  it  has  never  been  abrogated  to  this 
day. 

''  And  whereas  the  said  Dr.  R.  D. 
Hampden,  in  the  correspondence  which 
thereupon  ensued  with  his  Grace  the 
late  Archbishop  of  Canterbury,  thus 
wrote — 'I  disclaim  the  calumnious 
imputations  with  which  I  have  been 
assailed ;  I  disclaim  them  for  myself; 
I  disclaim  them  for  my  writings;  I 
retract  nothing  that  I  have  written ;  I 
disown  nothing;*  and,  again,  in  the 
preface  to  the  second  edition  of  his 
'Hampton  Lectures,' p.  19  of  the  in- 
troduction which  professed  to  be  an 
explanation,  he  writes — '  I  see  no  rea- 
son from  what  they  (objectors)  have 
alleged  for  changing  or  retracting  a 
'  single  statement.* 

"And  whereas,  when,  upon  the 
translation  of  the  late  Bishop  of  Here- 
ford, Doctor  Thomas  Musgrave,  to  the 
Archiepisoopal  See  of  York,  it  was 
understood  that  the  said  Dr.  Renn 
Dickson  Hampden  was  to  be  appointed 
to  the  See  of^  Hereford,  although  the 
same  was  not  yet  vacant,  the  late 
Archbishop  of  Canterbury,  Dr.  Wm. 
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PhMnt  <»f  tip  Howiej,  did  write  a  letter  of  objec- 
DeM  of  He-  tion  and  remonstrance,  and  also  thir- 
rdord.  teen  other  Bishops  did  join  in  a  com- 

bined remonstrance ;  and  another 
Bishop  also  wrote  a  separate  letter  of 
similar  objection  and  remonstrance  to 
the  Right  Honourable  Lord  John 
Russell,  the  First  Lord  of  the  Trea- 
sury, asainst  the  sud  appointment 

'^And  whereas  addresses  to  the 
number  of  from  ninetj  to  a  hundred, 
as  well  as  numerous  letters  from  indi- 
Tiduals  of  all  shades  of  opinion  tole- 
rated in  the  Church  of  England,  were 
presented  to  the  Dean  and  Chapter  of 
Hereford,  intreating  them  not  to  elect 
the  sud  Dr.  Renn  Dickson  Hampden, 
should  the  ean^e  d^tiire  be  issued  in 
his  farour,  notwithstanding  theTazions 
objections  stated. 

*'  And  whereas,  I,  the  Dean  of  the 
said  Cathedral  CSiurch,  did  fuUj  and 
fairly  represent  the  same  to  the  Kight 
Honourable  the  Lord  John  Rus^ll, 
the  First  Lonl  of  the  Treasury,  both 
by  personal  communication  and  re- 
peated letters. 

'*  And  whereas,  when  the  coi^ 
d*4lire  and  letter  mandatory  were  re- 
ceived, and  the  Dean  and  Chapter 
assembled  on  the  28th  dar  of  De- 
cember, 1847,  to  consider  of  the  same, 
the  said  Dr.  Renn  Dickson  Hampden, 
was  not  duly  elected  according  to  the 
statutes  of  the  said  Cathedral  Church, 
to  observe  which  each  member  of  the 
same  is  by  oath  obliged. 

^  And  whereas,  upon  certain  mem- 
bers thereof  proposing  to  affix  the 
capitular  seal  to  certificates  of  election 
unstatutably  made,  I,  the  Dean,  did 
specially  object  thereto,  and  in  due 
form  in  writing  protest  against  the 
said  course  and  the  said  election,  and 
which  protest,  duly  signed,  sealed,  and 
attested,  was  attach^  to  the  docu- 
ments so  in  spite  of  my  objection 
sealed. 

'*And  whereas,  on  the  11th  of  Ja- 
nuary) at  Bow  Church,  in  the  city  of 
London,  a  confirmation  of  the  said 
unstatutable  and  invalid  election  was 
forcibly  made,  notwithstanding  that 
when  opposers  were  called  three  bene- 
ficed clergymen  of  the  province  of 
Canterbury,  two  of  them  oi  the  diocese 
of  Hereford,  did  appear  by  their  duly 
authorized  proctors  and  advocates,  but 
were  not  permitted  to  proceed. 

^  And  whereas,  on  tne  14th  day  of 
January,  1848,  the  said  opposers  ^1- 
i<^g  affgrieved  by  such  proceedings, 
did  thereupon  move  the  Court  of 
Quccn*B  Bench  for  a  rule  to  show 


cause  why  a  mandamus  diould  not 
issue  to  permit  and  admit,  in  due  fona 
of  law,  tne  said  opposers  to  oppose  the 
said  confirmation,  and  require  the 
Lord  Arehbishop  of  Canteroury  and 
his  Vicar  General  to  hear  and  deter- 
mine upon  such  opposition,  and  upon 
the  articles,  matters,  and  proofs  there- 
upon, and  the  said  rule  was  granted. 

^  And  wbereas,  on  the  24th  dajr  of 
January,  1848,  and  three  following 
days,  the  arguments  upon  the  said  rule 
were  heard  at  great  length,  and  on  the 
1st  of  February  the  mattor  was,  in 
efifect,  left  undetermined,  as  it  ^ 
peared  that,  of  the  fimr  Judges  on 
the  bench,  two  were  in  favour  of 
making  the  rule  absolute,  and  tvo 
against  it. 

*^  And  whereas,  upon  the  lamented 
death  of  the  late  venerated  Archbishop 
Howley,  to  whom  an  ^peal  had  been 
made  oy  the  said  opposers,  and  ^e 
appointment  of  his  present  Grace  the 
Lord  Archbishop  of  Canterbury,  the 
same  appeal  was  presented  to  his 
Grace  Dr.  Sumner,  and  also  an  address 
and  ftPP^  signed  by  1,650  priests  of 
the  Cnureh  of  Engumd,  praying  his 
Grace  to  surcease  from  consecration  of 
the  said  Dr.  Renn  Dickson  Hampdeo, 
besides  another  address  signed  b^  a 
very  large  number  of  cler^  and  laitj, 
all  having  the  common  object  of  ob- 
taining a  satisfactory  investigation  aod 
decision,  by  a  competent  ecclesiastical 
inquiry  into  the  objections  and  the 
whole  of  the  works  so  objected  to,  and 
which  has  not  been  granted. 

^  And  whereas,  I  myself  presented 
an  appeal  to  his  Grace,  which  was 
duly  acknowledged,  pra3ring  vbitorial 
decision  upon  certain  important  mat- 
ters, touching  the  stringency  of  oaths, 
and  the  obligation  and  efiect  of  our 
cathedral  statutes,  and  the  postpone- 
ment of  the  said  consecration  until 
such  questions  were  resolved,  which 
has  never  yet  been  replied  to. 

**  And  whereas  on  Sunday,  the  26Ui 
daj  of  March,  the  said  Dr.  Renn 
Dickson  Hampden  was  consecrated  at 
Lambeth  Palace,  and  a  mandate  to 
instal  him  in  the  Cathedral  Church  of 
Hereford  has,  as  is  allied,  been  issued, 
but  which  I,  the  Dean  of  the  said 
Cathedral  Church,  have  never  seen,  it 
having  been  sent  to  the  Bishop's  secre- 
tary, deputy  registrar  of  the  oiocese  of 
Hereford,  and  oy  him  to  the  canon  in 
residence,  and  not,  as  it  ought  to  have 
been,  to  the  chapter  clerk,  the  registrar 
of  the  Dean  and  Chapter,  in  die  first 
instance. 
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*|And  whereas,  the  said  canon  in 
residence  has  called  toffether  the  resi- 
dentiariesof  thesaidCaSiedral  Church, 
and  irregularly  issued,  as  I  am  in- 
formed, a  citation  to  the  ^neral 
chapter,  I  having,  under  the  circum- 
stances, and  in  the  absence  of  any 
authority  to  me  delivered  or  convened 
(the  mandate  never  having  passed  mto 
my  hands,  nor  havinff  ever  been  seen 
by  me),  been  preduckd  from  interfer- 
ing in  tiie  matter. 

**  Therefore  I  do  declare  and  pro- 
claim my  dissent  to  the  said  proceed- 
ings as  irregular  and  unstatutable, 
and  protest  against  the  said  nroposed 
installation  in  the  Cathedral  Church  of 
which  I  am  dean,  archipresbyter,  and 
rector;  and  inasmuch  as  the  whole 
course  of  events,  touching  the  appoint- 
ment, election,  confimuition,  ana  con- 
secration of  the  said  Dr.  Renn  Dick- 
son Hampden,  I  do  believe  to  be 
uncanoni(»l,  inconsistent  with  those 
decrees  and  usa^  of  the  Churdi  of 
Christ  upon  which  the  practice  and 
discipline  of  the  Church  of  England 
have  ever  been  considered  to  be  based, 
and  injurious,  in  the  most  essential 
manner,  to  the  vital  interests  of  that 
Church.  And  I  do  further  solemnly 
declare,  that  I  make  this  protest,  not 


from  anv  considerations  which  can  be  Protest  of  ths 
regarded,  in  the  slightest  degree,  as  Dean  of 
having  any  personal  reference  to  the  Hereford, 
said  Dr.  Kenn  Dickson  Hampden,  as 
an  individual,  inasmuch  as  I  have 
never  spoken  or  written  to  him,  nor 
he  to  me,  but  I  do  so  protest  because  I 
could  not  conscientiously,  nor  consis- 
tently with  m  V  previous  conduct,  take 
any  part  in  the  said  installation,  and 
because  I  believe  that  it  is  my  bounden 
duty  to  God  and  His  Church  to  do  so, 
notwithstanding  the  painful  position 
in  which  I  may  be  placed  thereb  v,  and 
in  spite  of  the  consequences  whicn  may 
result,  and  be  productive  not  only  of 
perplexities  and  difficulties,  but  of 
obloquy  and  misrepresentations  of  my 
motives,  and  of  positive  injury  to  my 
own  interests. 

.  **And,  finally,  I  do  claim  and  re- 
quire that  this  my  protest  be  entered 
in  the  act  book  of  the  Dean  and 
Chapter  of  the  Cathedral  Church  of 
Hereford. 

**  Given  under  my  hand  and  decanal 
seal,  this  26th  day  of  April,  in  the 
year  of  our  Lord,  1848. 

"  JoHK  D.  Mbbewsthbb, 

^*Dean  of  the  Cathedral  Church  oi 

Hereford.** 
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Canonical  age,  128  n.  170.  194.  238.  321.462. 

election,  before  stat.  25  Hen.  8,-124.  126.  130.  436. 
Canonists,  English,  178.  437.     See  Lyndwood,  John  de  Athon,  Gib- 
son, AylifFe,  Godolphin. 

foreign.      See    Lancelottus,     Ferraris,    Van   Espen,    Barbosa, 
ThomasslnuA. 
Canons,  Apostolical,  293.  336. 

of  Greneral  Councils.     See  Councils. 
Canons  of  Hereford  present  at  Dr.  Hampden's  election,  4. 
Canterbury,  Archbishop  of.     See  Archbishop  of  Canterbury. 
Cardwell's  Documentary  Annals  of  the  Reformed  Church  of  England 

cited,  391. 
Carthage,  Council  of,  338.  340.  405. 
Cartwright,  Thomas,  Bishop  of  Chester,  240.  242. 
Case  submitted  to  counsel  by  the  opposers,  497. 
Cause  shown  against  granting  the  mandamus,  121. 
Caveat  entitles  party  to  a  special  citation,  300. 
Censure  of  University  of  Oxford  on  Dr.  Hampden,  7,  n.  (/).  215. 
Certainty  of  right,  not  required  to  justify  issuing  of  mandamus,  452. 

See  Doubt. 
Certificate  of  execution  of  citation  against  opposers,  24. 
Certificates  of  the  election  of  Dr.  Hampden,  12. 

proxy  to  deliver  them,  15. 

chapter  seal  affixed  to  them,  19. 
Chalcedon,  Council  of,  339.  454. 
Challenge  at  coronations,  148. 

Chapter  of  Hereford,  Assembly  of,  to  elect  a  new  bishop,  4. 
Charles  2,   commission  from,  for  investigating  fitness  of  proposed 
bishops^  391.  477. 
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Charter  of  Kng  John  for  freedom  of  elections,  125.  130,  131.  246. 

445. 
Chicheley,  Archbishop,  886. 
Chivalry,  Court  of,  392. 

Church,  peace  of,  whether  endangered  by  present  proceedings,  160. 
427.  434.  448. 
privileges  of,  secured  by  various  statutes,  864. 
rights  of,  restored  by  stat.  1  Eliz.  c.  1, — 395. 
in  the  colonies,  466. 
Church  Discipline  Act  (8  &  4  Vict,  c  86)— 55.  106.  128.  154.  228. 

230.  319.  328.  422.  451. 
Citation  ajrainst  opposers,  20.  469.  479.     See  Pkwoonization. 
certincate  of  its  execution,  24. 
special,  300. 
Citatory  letter  for  assembly  of  the  Chapter  of  Hereford,  to  elect,  1. 
Clarke,  Dr.  Samuel,  299,  300.  477. 
Clarke's  Praxis,  cited,  225. 
Clergy  of  the  diocese  peculiarly  interested  in  the  qualifications  of 

their  bishop,  106.  115.     See  Interest  of  Opposers. 
Cobbett*s  Parliamentaiy  History,  cited,  47,  n.  161.  180.  297. 
Cocks,  Prebendary,  4. 
Co-electus,  127,  128.  134. 
Coleridge,  Mr.  Justice,_judgment  of,  448. 
Collier's  Ecclesiastical  History,  cited,  45,46.  101.  144.  162.  201. 
Colonial  bishops,  466.  / 

Colour  in  pleading,  148. 
Commission  for  Archbishop  Parker's  confirmation,  58,  n.  163. 

firom  the  Archbishop  of  Canterbury  to  confirm  Dr.  Hampden, 
22,  n.  298.  801.  307,  827. 
Commissions  from  Charles  2,  and  William  ^,  to  investigate  fitness  of 

proposed  bishops,  391.  477. 
Commissioners  to  confirm,  argued  to  be  purely  ministerial  oflicers, 

223.     See  Confirmation. 
Confirmation  of  bishops  in  early  times,  263.     See  History, 
origin  and  true  character  of,  239.  263.  267.  401.  469. 
withheld  in  various  early  instances,  345,  et  seq.  457.  469. 
in  Pope's  territories  superfluous,  406.- 

a  judicial  act,  involving  inquiry,  97. 105. 1 17. 263. 456.  465.  468. 
the  privileges  it  confers,  146.  271.  373. 
argued  to  be  part  of  election,  196.  239.  304. 
argued  to  be  distinct  from  election,  371.  383. 
cannot  be  properly  viewed  apart  from  consecration,  464. 
difierent  forms  pursued  at  different  times,  190.  405. 
the  same  form,  mdicative  of  the  same  judicial  character,  now,  as 

before  the  Reformation,  467. 
importance  attached  to  it  temp.  Hen.  5, — 352. 
bisnop  elect  not  necessarily  present,  155.  163. 
legal  import  of  the  terra  in  stat.  25  Hen.  8,  c.  20, — 353.  361. 

444.  452.     See  references  to  that  stat.  in  Table  of  Statutes. 
nature  of  proceedings  on,  92.  98. 
practice  of,  ftom  25  Hen.  8  to  time  of  Archbishop  Parker,  42. 

386. 
cases  in  which  it  was  waived  or  abolished,  171. 
unnecessary,  in  case  of  direct  nomination  by  the  crown,  198. 

250.  406.  440.  461.  473. 
time  limited  for,  191.  206.  229,  230.  271.  308.  362.  397.  417. 
444.  464.  475. 
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Confirmation — eoniinued. 

impossibility  of  setting  it  aside,  1 56. 

reasons  suggested  for  the  form  having  been  presenred,  133.  137. 
148.  174.  196.  199.  208. 

of  Archbishop  Parker,  44.  269:    See  Parker. 

of  Dr.  Hampden,  20. 
Cong6  d'Elire,  167.  247.  275.  277.  469. 

issued  unnecessarily,  for  sees  of  Hen.  8th's  foundation,  199.  271. 

form  of  the  writ,  2. 
Consecration,  202.  272.  280.  320.  322.  324.  327.  373.  384.  410.  440. 

442.  444.  461.  464.  466.  473. 
Consecration  of  Dr.  Hampden,  501. 
Consent  of  Dr.  Hampden  to  his  election,  19. 

of  justices  to  poor  rates,  analogy  of,  195. 
Constitutions,  Apostolical,  293.  336. 

of  Othobon,  114.  178.  180.  235.  344.  383.  437.  456. 
Construction  of  statutes,  principles  of,  49,  50.  53.  251.  313.  355. 361. 

365.  368.  381.  444.  445.  451.  475. 
Contentious  jurisdiction.     See  Courts. 
Controversy,  spirit  of,  fomented  by  such  proceedings  as  the  present, 

218. 
Contumacy,  the  foundation  of  every  judgment  in  the  spiritual  courts, 
148. 

opposers'  appearance  to  save  it,  an  argument  for  their  right  to 
be  heard,  47. 

of  absent  members  of  Chapter  of  Hereford,  pronounced  at 
election,  5. 

accusation  of,  at  the  confirmation,  71.  77. 

of  oppoaers,  pronounced  in  Bow  Church,  74.  77. 
Conviction  in  a  common  law  court,  whether  first  requisite  previous 

to  any  inquiry  at  confirmation,  423. 
Corbett,  Prebendary,  4. 
Coronation,  challenge  at,  148. 

Corpus  Juris  Canonici,  203,  n.  {g).  232.  242,  243.  264.  339.  376. 
Councils,  general,  454. 
Council  of  Antioch,  388.   . 

of  Aries,  339. 

of  Carthage,  338.  340.  405. 

of  Chalcedon,  339.  454. 

of  Laodicea,  338. 

of  Lateran,  a.  d.  774,-203.  220. 

third  of  Lateran,  129.  150.  153.  190. 

fourth  of  Lateran,  189.  376. 

of  Lyons,  232.  457. 

of  Nice,  294.  337.  390.  405;  454. 

of  Trent,  183. 
Counsel,  names  of,  in  Bow  Church,  22. 

in  the  Queen's  Bench^  121. 
Courayer,  164. 
Court  of  Arches,  48.  52.  123.  154,  155.  229.  306.  334.  389.  419. 477 

of  Audience,  224.  227.  307.  333. 

of  Chivalry,  392. 

of  Dean  of  the  Arches,  226.  308. 

of  High  Commission,  249. 

Leet,  392. 
Court  of  Quarter  Sessions,  117.  158.     See  Mandamus.' 
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Courts  of  ArchbiflhopB,  rights  of,  restored,  895. 

Cranmer,  36.  43.  130.  163.  167,  168.  208.  248.  267.  293.  360.  386. 

438. 
Criminal  chaive  against  an  ecclesiastic,  153.  228.  230.  440. 
Crown.     See  PKrogative. 

its  original  ris£t  of  appointing  bishops,  246.     See  Bishopricks, 

Donatives,  IVerogatiye. 
whether  now  possessed  of  the  powers  formerly  exercised  by  the 

Pope,  153.  166.  169.  236,  237.  252.  321,  322.  394.  462. 
interest  of;  how  fiir  it  involves  a  right  of  Att.  Gen.  to  reply,  429. 
Cyprian,  Saint,  369. 

Deacons,  Ordination  of,  272.  280.  322. 

Dean  of  the  Arches,  Court  of,  226.  308. 

Dean  and  Chapter  of  Hereford,  assembly  o^  to  elect  a  new  bishop,  4. 

Dean  of  Hereford^  4.  5.  19. 

declaration  of,  at  the  election,  8. 
petition  to  the  Queen  to  defer  the  election,  9  n.  (h), 
protest  against  the  election,  13. 
<*  Appeal**  to  the  Archb.  of  Canterbury,  IS  n  (o). 
protest  of,  against  the  installation,  501  n. 
Deaneries,  ancient,  141.  222. 
De  Balsham,  Hugh,  Bishop  of  Ely,  347. 
Debt  on  simple  contract,  action  of,  392. 
Declaration  of  Canon  Huntingford  at  the  election,  6. 

of  the  Dean  of  Hereford  at  the  election,  8. 
Decretals,  242,  243.     See  Corpus  Juris  Canonici. 
Decretum.     See  Corpus  Juris  Canonici. 
Definitive  Sentence  at  Confirmation,  79.  238.  314. 
De  la  More,  Richard,  bishop  elect  of  Winchester,  345.  457. 
De  Marca,  370. 

Denman,  Lord,  judgment  of,  482. 
Deprivation,  power  and  causes  of,  316.  322.  454. 
Director  of  the  election  appointed,  5. 
Discretion  in  allowing  parties  to  be  heard,  254. 
Discussio;  meaning  of  the  term,  179.  181. 

Dispensation,  by  the  Archbishop  of  Canterbury,  with  canonical  age, 
321,  322.  394. 
by  the  Pope,  with  ordinary  episcopal  qualifications,  128.  153. 

170.  236.  238.  321. 
by  the  Sovereign.     See  Crown,  Supremacy,  Canonical  age. 
Doctors'  Commons,  proceedings  at,  19. 
Doctrinal  unsoundness,  whether  a  valid  ground  of  opposition,  212. 

230.  435. 
Doctrine  of  bishop  elect,  importance  of  testings  before  confirmation 
and  consecration,  106.  115. 
how  fiir  cognizable  by  the  Court  of  Arches,  154.  435. 
Dodson,  Sir  John,  judgment  of,  in  Bow  Church,  70. 
Dodson,  Sir  John,  judgment  of  in  Bow  Church,  70. 
Dogmatism  in  theology,  215. 

Donatives  of  the  Crown.     See  Bishopricks,  and  Deaneries. 
Doubt  respecting  the  right  of  inquiry^  sufficient  ground  for  granting  a 

mandamus,  818.  422.  452. 
Dundas,  Sir  David.     See  Solicitor  General. 
Dupin,  De  Antiq.  Eccles.  Disc,  340. 
Dwarris's  General  Treatise  on  Stats.,  192  n.  (n),  313.  361. 
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Ecclesiastical  jarisdiction,    do   mandamtis  in  cases  of^   149.    See 
Mandamus. 

law  of  England.     See  Canon  Law. 

process  distinguished  from  lay  prerogative  of  the  crown,  263. 
278.401.405.463.476. 
Eden's  Practical  Obseryations,  146. 
Election,  239.  459.     See  History  of  Appointments  to  Bishopricks. 

canonical,  124.  126.  130.  436. 

the  proper  occasion,  in  former  times,  of  urging  objections,  236. 

participation  of  people  in  election  of  their  bishops,  286.  293. 
368.  370.  375.  377.  396. 

and  confirmation,  one  complex  act,  196.  207* 

charter  of  King  John  for  freedom  of,  125.  130,  131.  2^6.  445. 

powers  and  privileges  acquired  upon,  by  bishop  elect,  1 77.  467. 

under  25  Hen.  8,  c.  20,-274.  471.  474.     See  that  stat. 

;<good  to  all  intents,"  136.  217.  228.  252.  289.  444.  472. 

invalid  or  improper,  50. 

of  bishops  of  Hen.  8th's  foundation,  271. 

to  ancient  deaneries.     See  Deaneries. 

of  Dr.  Hampden,  1 — 19. 

publication  of  his  election,  19. 
Elizabeth,  Queen,  208.  418. 
Erie,  Mr.  Justice,  judgment  of,  443. 
Evans,  Prebendary,  4. 
Examination  of  a  bishop  at  consecration.     See  Consecration. 

of  witnesses  at  confirmation.     See  Witnesses. 

by  a  bishop,  of  a  candidate  for  institution  to  a  living,  280.  396. 
415. 
Exchequer,  practice  o^  with  reference  to  Crown's  right  of  reply,  432. 
Excommunication,  power  of,  by  a  bishop  elect,  177. 
Exeter,  Bishop  of,  138.  195.  493. 

Faculty,  dispensing  with  canonical  age,  821,  322.  394. 

FeU,  Bishop,  888.  479. 

Ferraris,  109.  113.  129.  150. 153.  264. 405. 

Fictions  in  our  law,  446. 

Field  on  the  Church,  285.  293. 

Final  Decree,  at  the  confirmation,  79.  238.  314. 

First  Prseconization,  77. 

First  Schedule,  74. 

Fleury,  Inst,  an  Droit  Eccl6s.  341. 

Foliot,  Hugh,  Bishop  of  Hereford,  277. 

Form  of  confirmation,  indicative  of  its  judicial  character,  467«     See 

Confirmation. 
Forms,  ancient,  value  of,  392.  460.  467. 

and  fictions  in  our  law,  446. 
Forrester,  Prebendary,  4. 
Freer,  Prebendary,  4. 

French  Church,  practice  of,  with  respect  to  confirmation,  341. 
Fuller's  Church  History,  53.  162. 

General  chapters  of  Hereford,  their  place  of  assembly,  4. 

right  of  honorary  prebendaries  to  vote  in,  4. 
General  Councils,  454.     See  Councils. 
George  3,  care  of,  in  the  choice  of  bishops,  392. 
Germany,  practice  of  confirmation  in,  406. 
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CUbsoDy  Bishop ;  his  opposition  to  the  appointment  of  Dr.  Rondk,  299. 

his  Codex.    See  references  to  it  in  Table  of  Text  Books,  he. 
Groodrich,  Thomas,  Bishop  of  Ely,  con€rmation  of,  386. 
Gutteridge.    See  Manchester,  case  of  Bishop  of. 

Harding,  Dr.,  argument  of,  in  Bow  Church,  47. 
Harley,  John,  Bishop  of  Hereford,  42. 
Heath,  Nicholas,  Archbishop  of  York,  287.  442. 
Henry  8,  **  Defender  of  the  Futh,"  466. 
Hereford  Cathedral,  proceedings  in,  1. 

statutes  of,  14  n.  (o). 
H)gh  Commission  Court,  249. 

Hildesley,  Mark,  Bishc^of  Sodor  and  Mann,  con6rmationof,  200  n.  (b). 
Hill,  Mr.,  argument  of,  192. 

History  of  confirmation,  and   of    appointments  to  bishopricks  io 
Engknd,  30. 124.  219.  289.  246. 268.  408. 445. 452.  456.  469. 
Honorary  prebendaries  of  Hereford,  right  o(  to  vote,  4  n.  (c). 
Huntingford,  Canon,  4. 

declaration  of,  at  the  election,  6. 
Huntley,  Rev.  R.  W.,  25. 

Indictment  upon  prcmunire,  828.  880.     See  Pnemunire. 
**  Indign^  promovens,"  288.  877. 

Inquiry,  power  of,  at  confirmation,  argued  to  have  been  taken  from 

the  metropolitan  by  act  of  parliament,  152.   See  Confirmation. 

necessary,  to  prevent  abuse  in  appointment  of  bbhops,  376.  397, 

898. 
none  on  consecration  of  bbhops,  272.  440.    See  Consecration, 
on  consecration  of  priests  and  deacons,  272. 
Installation  of  Dr.  Hampden,  501. 
"  Institution  of  a  Christum  Man,"  188  n. 

Interest  of  Crown ;  how  fiir  it  involves  a  right  in  Att.  Gen.  to  reply,  429. 
Interest  of  opposers  in  resisting  Dr.  Hampden's  confirmation,  150. 165. 

185.  210,  211.  261.  809.  426.  485.  449.  451.  479. 
Ireland ;   the  anti-popish  feeling  stronger  there  than  in    England, 
temp.  Elizabeth^  208. 
scandalous  appointments  to  bishopricks  there,  898. 
Irish  bishopricks  donative,  140. 174.  197,  198.  898. 
Italy,  practice  of  confirmation  in,  406. 

Jebb,  Rev.  John,  25.  199. 

Jervis,  Sir  John.     See  Attorney  General. 

John  de  Athon,  Gloss  of,  114.  178.  181.  455.    See  Othobon. 

John  (King),  Charter  o(  for  fireedom  of  elections,  125.  180,  181. 

246.  445. 
Johnson,  Prebendary,  4. 
Judges ;  form  used  on  their  creation,  148. 
Judgment  of  the  Vicar  Creneral,  in  Bow  Church,  64. 

of  Dr.  Lushington,  65. 

of  Sir  John  Dodson,  70. 

of  Mr.  Justice  Erie,  in  the  Queen's  Bench,  448. 

of  Mr.  Justice  Coleridge,  448. 

of  Mr.  Justice  Patteson,  468. 

of  Lord  Denman,  482. 
Judicial  powers  of  the  Metropolitan,  814.    See  Court  of  Arches,  and 
Court  of  Audience. 
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Judicial  (quasi)  functions  sometimes  in  reality  miaisterial,  J  95, 
Julius, ni.,  Pope,  182  n.  («). 
Jurisdiction.     See  Courts. 
Jurists,  foreign.     See  Canonists. 

Kellaw,  Richard  de,  Bishop  of  Durham,  348. 
Kelly,  Sir  Fitzroy,  motion  oi^  for  a  mandamus,  92. 

his  argument,  in  support  of  the  rule,  400. 

his  argument  against  the  right  of  reply  claimed  by  the  Att.  Gen., 
430. 

Laity ;  their  share  in  the  elections  of  bishops,  286.  293.  368.  370. 

375.  377.  396. 

Lancelottus,  108.  126.  129.  134.  141.  146.  153.  182.  203.  231.  264. 

376.  405,  406. 
Laodicea,  Council  of,  338. 

Lateran,  council  of,  ▲.  d.  774, — 203.  220. 

third,  129. 150.  153.  190. 

fourth,  189.  376. 
Layman,  supposed  case  of,  nominated  to  a  btshoprick,  398. 
Lee,  Edward,  Archbishop  of  York,  208. 

Lee,  James  Prince,  Bishop  of  Manchester,  46.  164.  296.  298.  305. 
Leet,  Court,  392. 
Leslie's  Case  of  the  Regale,  277. 
Letter  missive,  167.  274,  275.  460.  462.  470. 

to  the  Dean  and  Chapter  of  Hereford,  2. 
Letters  patent  to  confirm,  23.  223.  380. 

repeal  of,  396. 
'Letters  testimonial  of  the  confirmation,  80. 
Lewis,  Prebendary,  4. 

Libel,  in. ecclesiastical  court,  proceeding  by,  228. 
''Literatura  sufficiens,"  189. 
Lushington,  Dr.,  302.  323. 

judgment  of,  in  Bow  Church,  55. 
Luxmore  (Dean),  Pirebendary,  4. 

Lyndwood,  113.  130.  178.  234.  245.  344.  352.  405. 455. 
Lyons,  Council  of,  232.  457. 

Magna  Charta,  rights  of  the  church  secured  by,  364.  396. 
«  Magna  Charta  of  Tyranny,"  applied  to  25  Hen.  8,  c.  20,— -195. 465. 
Making,  as  distinguished  from  Uie  placing,  of  bishops,  263.  278.  434. 
Manchester,  case  of  Bishop  of,  46.  164.  296.  298.  305. 490. 
Mandamus,  whether  proper  in  the  present  case,  116.  128.  149.  424. 
449.  480. 

in  matters  of  ecclesiastical  cognizance,  149.  150.  254.  256.  311. 
329.449. 

to  magistrates,  117.  158.  258.  260. 

quia  timet,  151.  211. 

to  compel  consecration,  385. 

principles  of   the  court's  interference  by,  158,  159.  209.  216. 
316.  328.  331.  400.  425.  449.  452.  480. 

on  motion  for,  Crown's  prerogative  not  involved,  431. 
Mandamus  Act  (6  %  7  Vict.  c.  67),  151.  159.  319.  453. 
Mandate  to  confirm,  23.  223.  380. 
Mann,  Bishoprick  of,  200.  377.  393. 
Marriott's  (Sir  James)  Book  of  Practice,  145.  478. 

L   L 
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Martene,  De  Antiq.  Eccl.  Rit.  353. 

Martin  V.,  Pope,  459. 

Mason's  Vind.  Eccl.  Angl  283.  292.  440.  476. 

Master  of  the  Faculties  has  no  contentious  jurisdiction,  230. 

Mavnardy  Serjt.,  mbs.  of,  46,  n. 

Melius  inqmrendum,  writ  of,  156. 

Melsanby,  Thomas  de,  Bishop  of  Durham,  348. 

Memorial  of  the  ojmosers  to  the  Archbishop  of  Canterbury,  498. 

Merewether,  Dr.    See  Dean  of  Hereford. 

Metropolitan's  right  and  du^  of  inquiry,  335.  363.  454.  463.     See 

Archbishop  of  Canterbury,  and  Courts. 
Moi^n,  Bishop  elect  of  Durham,  348. 

Canon,  4.  8. 11. 
Motion  of  Sir  F.  Kelly  for  a  mandamus,  92. 
Mountague's  case,  45.  53.  58.  101.  144. 161. 164. 201. 240.  295. 389. 

418.  447.  478. 
Musgrave,  Bishop,  promoted  to  Archbishoprick  of  York,  1. 

Canon,  4. 

Nag^s  Head  Consecration,  story  of,  163,  164.  269.     See  Parker 

(Archbishop). 
Nice,  Council  of,  294.  337.  390.  405. 454. 
**  Nolo  episcopari,"  228. 
Notary  appointed  at  election,  6. 
Novels  of  Justinian  cited,  263. 

Oaths  taken  by  the  bishop  elect  at  con€rmation,  78. 
Objections  to  bishop  elect  at  confirmation,  whether  they  must  be  in 
writing  295. 
to  Dr.  Hampden's  confirmation,  nature  of,  91.  116.  212.  214. 
310. 
Official  Principal  of  the  Archbishop  of  Canterbury,  227. 
Opinion  of  counsel  on  the  case  submitted  to  them  by  the  opposers, 

497. 
Opposers,  dtation  against,  20.    See  Prteooni^ation. 
appearance  o(  m  Bow  Church,  25. 
tneir  interest  in  opposing  Dr.  Hampden's  confirmation,  150. 165. 

185.  210.  211.  261.  309.  426.  435.  449.  451.  479. 
restrictions  as  to  persons  entitied  to  be,  254. 
Opposition  at  confirmations,  rarity  o^  accounted  for,  301.  468. 
Ordination  of  priests  and  deacons,  272.  280. 322. 
Orforde,  Robert,  Bishop  of  Ely,  347.  457. 

Othobon,  Constitutions  of,  1 14.  178.  180.  235.  344.  388.  437.  456. 
Ouffhton's  Ordo  Judiciorum,  222.  224.  306.  477.     ' 
Oxford  University,  Statute  of,  1836,  excluding  Dr.  Hampden  from 
certain  fiinctionsy  7,  n.  (/)•  215. 

Pdl,874. 

Papal  schism ;  the  peculiar  regulations  it  gave  rise  to,  846.  350.  458. 
478. 
dispensation  with  ordinaiy  qualifications  for  the  episcopate,  128. 

153.  170.  236.  238.  321. 
influence,  gradual  abolition  of,  in  England,  35.  37.  460,  461. 
provisions,  41.  457. 
Parker,  Archbishop,  43.  56.  148.  163.  237.  268.  273.  293.  307.  897. 
402.  417.  420. 442. 
register  of  his  confirmation,  56,  n.  269.  307. 386, 387. 417. 
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Parker,  Samuel,  Bishop  of  Oxford,  240. 242. 

Patronage  of  crown,  in  respect  of  livings,  different  in  character  from 

prerogative  in  respect  of  bishopricks,  434. 
Ptotteson,  Ifr.  Justice,  judgment  o(  ^S8. 
Paul  III.,  Pope,  183. 

IV.,  Pope,  182,  n  («).,  183.  231.  264. 
Peace  of  the  church,  whether  endangered  by  present  inquiry,  160. 

427.  434.  448. 
Peacock,  Mr.,  argument  of,  319. 
Peckham,  Archbishop^  Constitutions  of,  178.  234.  487.     See  Lynd- 

woodi 
Pemberton,  Ptebendary,  4. 

Penalties  imposed  by  stat  25  Hen.  8,  c.  20,-465.  474.    See  Prae- 
munire, and  Magna  Charta  of  Tyranny. 
People,  participation  o(  u  election,  he*  of  their  bishops,  286.  293.  368. 

370.  375.  377.  396. 
''  Persona  electi,"  meaning  of  the  term,  153.  188.  265.  349.  456. 
Petition  of  Dean  to  defer  the  election,  9,  n.  (A). 
Summary,  74. 

remarks  upon  it,  186. 
Phillimore,  Dr.,  argument  of,  in  Bow  Church,  53. 
Piety,  proof  o(  by  bishop  elect,  228. 
Pilgrim's  Progress,  155.  309. 
Rus  IV.,  Pope,  131. 
Pius  v.,  Pope,  182  n.  («). 

Placing,  as  distinguished  from  making  of  bishops,  263.  278.  434. 
Pleading,  colour  in,  148. 
Pole,  Cardinal,  43. 45.  139.  268.  293. 

Policy  of  Stat.  23  Hen.  8,  c.  20, — 35.      See  references  to  this  stat.  in 
Table  of  Statutes, 
of  Stat.  25  Hen.  8,  c  20,-52,  53. 104.  192.  208.  236.  312.  354. 
402.  408.  416.  436.  477.  460.     See  references  to  this  stat.  in 
Table  of  Statutes. 
Poor  rate,  consent  of  justices  to,  analogy  of,  195. 
Pope;  hb  dispensation  with  the  ordinary  episcopal  qualifications,  128. 
153.170.236.238.321. 
his  powers,  whether  transferred  to  the  crown.     See  Crown, 
gradual  abolition  of  his  power  in  England,  35.  37.  437. 
indirect  interference  of,  prevented  by  25  Hen.  8,  c.  20, — 208. 287. 
right  of  confirmation  acquired  or  usurped  by  him  in  England, 

246.  252. 268. 346.  349.  364.  373.  375.  445.  457. 459. 
confirmation  in  his  own  territories  unnecessary,  198.  250.  406. 
Popes:  Alexander  HI.,— 189  n.  (A). 
Martin  V.,— 459. 
Paul  III.,— 183. 
Julius  III.,— 182  n.  (t<). 
Paul  IV.,— 182  n.  («),  183.  231.  264. 
KusIV.,— 131. 
Pius  v.,  182  n.  («). 
Popular  election  of  bishops,  evils  of,  240. 
Postnlation,  128.  153.     See  IHspensation  by  the  Pope. 
Potter's  (Archb.)  Discourse  on  Church  Government,  293. 
Powell,  Rev.  W.  F.,  25. 
Praeconization  at  confirmation,  25.  77.  446. 
Praekti,  178.  234.  243.  264. 

ftaemunire,  38.  40.  41.46,  47.  53.  56.  137.  149.  159.  175.  195.  235. 
240.  278.  291. 295.  302.  323.  357.  379.  385.  438.  465.474. 
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PrebendarieB,  hononuy,  of  Herafbrd ;   thmr  right  to  Tote,  4  n.  {e\ 
Precedents,  dearth  of,  as  guides  ia  the  present  caae»  167*  160.  831. 

446.  468. 
Prelates.     See  Pnelati. 

Prerogative  of  the  crown  in  appointing  bishops,  166.  170. 174.  176. 
191.  220.  224.  253.  395.  401. 412.  434.  459.  460.  471. 476. 
superior  to  the  aommon  law,  243. 

how  far,  when  in  question,  it  involves  a  right  for  Attomej 
General  to  reply,  428.  429.  430. 
Presentation  of  Dr.  Hampden  for  confirmation,  23. 
Priests,  ordination  of.  272.     See  Ordination. 
Privileges  of  the  Church.     See  Church. 
Privy  council,  328. 436. 
Probability  of  right  a  sufficient  ground  for  granting  mandamus,  452. 

See  Doubt. 
Probate,  mandamus  to  grant,  150.  256.     See  Mandamus  in  matters  of 

ecclesiastical  cognizance. 
Prohibition,  118. 
Proofs  at  the  confirmation,  77.  115.      See  Parker  (Archbishop),  and 

Witnesses. 
Protest  of  the  Dean  of  Hereford  against  the  election  of  Dr.  Hampden, 
11.13. 
against  his  installation,  501  n. 
Provisions,  papal,  41.  457. 

Proxy  from  the  dean  and  chapter  to  deliver  the  certificates  of  election, 
15.  * 
from  the  Rev.  R.  W.  Huntley  to  oppose  the  confirmation,  25. 
Publication  of  the  election,  19. 
Pusar,  Hugh  de,  Bishop  of  Durham,  348. 

Quia  timet,  mandamus,  151.211. 

Reformatio  Legum,  361. 

Reformation,  prbciples  of,  whether  involved  in  the  present  case,  67. 

393.  398. 
Register  of  Archbishop  Chicheley,  386. 

of  Archbishop  Cranmer,  386.     See  Cranmer. 
of  Archbishop  Parker,  56,  n.,  269.  307.  386,  387.  417.     See 
Parker  (Archbishop). 
Remonstrance  of  13  bishops  against  Dr.  Hampden's  appointment  to 

Hereford,  6  n.  (e),  493. 
Repeal  of  letters  patent,  396. 
Reply,  right  of,  claimed  by  Attorney  General,  428,     See  Attorney 

General. 
Reply  of  the  Attorney  General,  433. 
Ridel,  Geoffrey,  Bishop  of  Ely,  347. 
Rights  of  the  Church.     See  Church. 

Rives,  Dr.,  46.  61.  144.  162.  240.  295.  478.      See  Mountague's  case. 
Rome.      See  Pope,  Policy,  and  stat.  25  Hen.  8,  c.  20,  (in  Table  of 

Statutes). 
"  Royalty  of  the  Crown  in  episcopal  Promotions,"  277.  440.  476.  - 
Rundle,  Dr.,  299.  393. 477. 
Russell,  Lord  John,  answer  of,  to  remonstrant  bishops,  6  n.  («). 

Sancroft.  Archbishop,  240. 

Saye  aiid  Sale,  Lord,  Prebendary,  4.  11. 
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Schedule  of  Dr.  Hampden's  cooient  to  his  electiooy  19. 
first,  at  the  confirmation,  74. 
second,  77. 
Schism,  papaL  .  See  Papal  Schism. 

Scriptural  origin  of  Metropolitan's  right  of  inquiry,  280. 335. 402. 404. 
Seal  of  Chapter  of  Hereford,  custody  o(  16,  17,  n. 

affixed  to  certificates  of  election,  19. 
Second  Prseconization,  77. 
Second  Schedule,  77. 
"  Sham,"  and  '<  shadow,"  as  applied  to  election,  ftc,  308.  372.  885. 

387.  439.  451.  471.     See  stats.  1  Edw.  6,  c«  2,  and  2  Eliz.  (L) 

c.  4,  in  Table  of  Statutes. 
Shaxton,  Nicholas,  Bishop  of  Salisbury,  confirmation  of^  386. 
Signification  of  vacancy  of  see  of  Hereford  by  dean  and  chapter,  2. 
Solicitor  General's  argument  in  the  Queen's  Bench,  160* 
Spiritual  functions  of  the  metropolitan  distinguished  from  the  lay 

prerogative  of  the  sovereign  as  head  of  the  church,  263.  278. 

401.  405.  463.  476. 
Stapylton,  Walter,  Bishop  of  Exeto*,  375. 
Statute  of  Oxford  University,  1836,  excluding  Dr.  Hampden  firom 

certain  functions,  7,  n.  (/). 
Statutes  cited.     See  Table  of  Statutes  cited,  at  the  beginning  of  the 

volume, 
principles  of  construing,  49,  50.  53.  251.  313.  855.  361.  365. 

368.  381.  444,  445.  451.  475. 
of  Hereford  Cathedral,  14,  n.  (o). 
Stephens,  Mr.,  argument  of,  in  the  Queen's  Bench,  312. 
Suffragan  bishops,   171.     See  stat.  26  Hen.  8,  c.  14,  b  Table  of 

Statutes. 
Summary  petition,  74. 

remarks  upon  it,  186. 
Supplication  of  the  dean  and  chapter,  for  leave  to  elect,  2,  n.  (a). 
Supremacy  of  the  crown,  168.  274.  278.  316.  321.     See  Crown^ 

Prerogative,  Spiritual  fimctions,  &c. 

Tedeschi,  Nicholas,  Archbishop  of  Palermo^  1849  d*  (^)* 

Thirty-nine  Articles,  364. 

Thomassinus,  369.  373.  376. 

Thombury,  John,  Bishop  of  Bristol,  146.    See  references  to  Evans 

V.  Ascuithe  in  the  Table  of  Cases  cited. 
Time  limited  for  confirmation  and  consecration,  191.  206.  229.  230. 

271.  308.  362.  397.  417.  444.  464.  475. 
Timothy,  First  Epistle  to,  cited,  280.  335.  402.  404. 
Tide  of  Stat.  25  Hen.  8,  c.  20,-52.  103.  192,  193.  288.  354.  408. 
Titus,  Epistle  to,  cited,  335.  402.  404. 
TorturaTorti  of  Bishop  Andrews,  282. 
Trent,  Council  of,  183. 
Tyranny,  Magna  Charta,  of,  195.  465. 

Usher,  Archbishop;  his  character  of  Dr.  Rives,  163. 

_^2.  264. 
Vacancy  of  see  of  Hereford,  1. 

Van  Espen,  cited,  153.  169.  189,  190.  203,  n.  (J/"   ^ee  Courts. 
40o.  yi.    ^ 

Vicar  General  a  purely  ministerial  officer,  224. 


// 


) 


518  INDBZ. 

View  Gfinend's  judgmoil  in  Bow  Chareh,  54. 

at  the  decdon  of  Dr.  Hampden*  6.  8.  11. 


WaddingtoD,  Mr.,  argument  o(  in  the  Queen's  Bench,  241. 

Wager  of  batde,  892.  479.    See  referenoet  to  Ashford  t.  Thonitoa 

in  Table  of  Cases. 
Wakeryng^  John,  Bishop  of  Norwich,  846.  861.  862.  458.  478. 
Webb^  Prebendanr,  4. 
Westminster,  Bishoprick  oC  178.  189. 
Wetherell  (Archdeacon^  Prebendary,  4.  * 

Wharton's  Anglia  Sacra,  845.  457.  459.  469.  478. 
Whiston,  299. 

Whitgift,  Archbishop,  confirmation  o(  887. 
Willi«n  8,  commission  firom,  to  inTestigate  fitness  of  proposed  bishops, 

891.  477. 
Witnesses  appointed  at  election,  6. 

whether  any  means  of  compelling  attendance  o(  at  Archbishop's 

coart,  229.  419.  477. 
attendance  and  examination  o(  at  confirmation,  886.  419.  420. 

456.    See  Parker  (Archbishop),  and  Courts. 
Writs  of  the  crown  for  confirmation  of  bishops^  851.  862.  478. 
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In  royal  8oo.    (1837.)     Price  \l,  Ms,  6d,  boards, 

LUTWYCHE  ON  PLEADING. 

An  Inquiry  into  the  Principles  of  Flbadino  the  General  Issue,  since 
the  Promulgation  of  the  New  Rules,  4  Wm.  4,  and  of  Trinity  Term,  1  Victoria, 
with  a  Supplement,  containing  the  Cases  on  the  Effect  of  the  General  Issue  to 
Trinity  Term,  1842.    By  Alfred  J.  F.  Lutwyche,  M.A. 

In  12mo,    (1842).    Price  7s.  6d,  boards. 

HENNELL'S  FORMS   OF  DECLARATIONS. 

Forms  of  Declarations  in  (Common  Assumpsit  and  Debt  on  Simple 
Contract,  &c.,  prepared  in  Conformity  with  the  General  Rules  of  Trinity  Term, 
4  Wm.  4,  with  Fracticsd  Notes  and  Directions.  By  Charles  Hennell,  Esq., 
Special  Fleader.     Second  Edition.    In  Svo,    (1837.)    Price  I2s.  boards. 


GIBBONS  ON   LIMITATION. 

Lex  Tempo  rib,  a  Treatise  on  the  Law  of  Limitation  and  Frescription. 
D.  Gibbons,  Esq.,  Special  Fleader.    In  12mo.    (1835.)    Price  Is.  boards. 


By 


CAREY'S  BOROUGH  COURT  RULES. 

Borough  Court  Rules,  2  &  3  Vict.  c.  27,  with  an  Appendix  of  Statutes, 
&e.    By  Feter  Stafford  Carey,  Esq.    In  royal  8oo.    (1841.)    Prt'ce  5«.  boards. 
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PRACTICE,  PLEADING,  ETC.,  IN  EQUITY. 


FORMS  OF  WRITS  IN  CHANCERY. 

Forms  of  Writs  and  other  Procbbdinob  on  the  Connon  Law  side  of  the 
Court  of  Chancery,  issuing  out  of  and  heretofore  prepared  in  the  Petty  Bag 
Office.    By  F.  6.  Abbott,  Clerk  of  the  Petty  Bag.  (18490  Price  3m,  6d.  boards. 

EQUITY  PRECEDENTS. 

EauiTT  Precedents,  comprising  Bills,  Petitions,  and  Answers, 
adapted  to  the  Orders  of  May,  1845  ;  with  Notes  on  Pleading  and  Eiridence. 
By  Robert  Whitworth,  Esq.,  M.A.,  Barrister  at  Law.  In  Bvo,  (1848.)  1/.  2^.  bds, 

BATTEN  ON  CONTRACTS. 

A  Practical  Treatise  on  the  Law  relating  to  the  Specific  Performance 
of  Contracts.    By  Edmund  Batten,  Esq.,  Barrister  at  Law. 

In  890.    (1849.)    Price  I4s.  boards, 

CALVERT'S  PARTIES  TO  SUITS  IN  EQUITY. 

A  Treatise  on  the  Law  respecting  Parties  to  Suits  in  Equitt. 
Second  Edition.  By  Frederick  Calvert,  ^q.,  of  the  Inner  Temple,  Barrister 
at  Law,  Fellow  of  Merton  College,  Oxford.    In  royal  8vo.    (18470    IL  Is,  bds, 

GRESLEY  ON  EVIDENCE. 

A  Treatise  on  the  Law  of  Evidence  in  the  Courts  of  Eaurrr.  By 
the  late  Richard  Newcombe  Greslev,  Esq.,  M.A.,  Barrister  at  Law.  Second 
Edition,  with  such  Alterations  and  Additions  as  to  render  it  conformable  to 
the  Statutes,  Decisions,  and  General  Orders  regulating  the  Law  and  Practice, 
as  to  Evidence  in  the  High  Court  of  Chancery,  together  with  divers  Illas- 
trations,  by  reference  to  the  Law  and  Practice  as  to  Evidence  in  the  CJourts  of 
Common  Law  and  Civil  Law.  By  Christopher  Alderson  Calvert,  Esq.,  M  Ji., 
Barrister  at  Law.     Second  Ediiion^  m  royal  8oo.    (1847.)    Price  ll,  8s.  boards, 

SMITH'S  HANDBOOK  IN  CHANCERY. 

A  Handbook  of  the  Practice  of  the  Court  of  Chancery,  adapted  to 
the  Orders  of  the  8th  of  May,  1845,  and  the  Decisions  thereon.  By  John 
Sidney  Smith,  Esq.,  Barrister  at  Law.    In  Svo,    (1848.)    Prioe  1/.  2s.  boards, 

GOLDSMITHS  EQUITY. 

The  Doctrine  and  Practice  of  Equity  ;  or  a  Concise  Outline  of  Pro- 
ceedings in  the  High  Court  of  Chancery ;  designed  principally  for  the  Use  of 
Students.  By  G.  Goldsmith,  A.M.,  Barrister  at  Law.  According  to  the  last 
New  Orders.    Third  Edition,  in  royal  l2mo,    (1845.)    Price  9s,  boards, 

HUBBACK  ON  THE  EVIDENCE  OF  SUCCESSION. 

A  Treatise  on  the  Evidence  of  Succession  to  Real  and  Pbrsonai. 
Property  and  Peerages.  By  John  Hubback,  of  the  Inner  Temple,  Esq., 
Barrister  at  Law.    In  royal  Svo.    (1844.)    Price  ll,  lis.  6d,  boards. 
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CHAMBERS  ON  INFANTS. 

A  Practical  Trbatisb  on  the  Jurisdiction  of  the  High  Codrt  of 
Chanckry  over  the  Persons  and  Property  of  Infants.  By  John  David 
ChamberSf  M.A.,  Barrister  at  Law. 

In  royal  Svo,     (1842.)     Price  IL  lOs,  boards. 

SETON'S  DECREES  IN  EQUITY. 

A  New  Edition  (containing  the  Notes  of  Sir  Henry  Seton),  by  W. 
Harrison,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law,  and  Cecil  Monro,  Esq.* 
a  Registrar  of  Uie  Court  of  Chancery,  is  preparing  for  Pablication. 

CHITTY'S  EQUITY  INDEX. 

Chitty's  (Edw.)  Index  to  all  the  Reported  Cases,  Statutes,  and  General 
Orders,  in  or  relating  to  the  Principles,  Pleading,  and  Practice  of  Equity  and 
Bankruptcy,  in  the  several  Courts  of  Equity  in  England  and  Ireland,  the  Privy 
Council  and  the  House  of  Lords,  from  the  earliest  period  down  to  Uie  present 
time.     Third  Edition,  royal  Svo,,  will  be  published  shortly. 

JEMMETT'S  SUGDEN'S  ACTS. 

Sudden's  Acts.  The  Acts  relating  to  the  Administration  of  Law  in  Courts 
of  Equity,  passed  the  Sessions  of  1  Wm.  4,  2  Wm.  4,  4  &  5  Wm.  4,  and 
5  &  6  Wm.  4.  With  an  Introduction  and  Notes.  By  William  Thomas 
Jeromett,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.  Second  Edition,  \2mo. 
(1836.)    Price  7s.  boards. 

ORDINES  CANCELLARIiE. 

Ordines  CANCBLLARiiB,  containing  the  General  Orders  of  the  High  Court 
of  Chancery,  from  the  year  1814  to  the  year  1845.  By  Charles  Beavan,  Esq., 
Barrister  at  Law.    In  12mo.  (1845.)    Pnce  9<*  boards. 

A  Supplement,  containing  the  Orders  from  1842  to  1845,  may  be  had 
separately.    Prtce  3s.  6d.  sew^, 

STOCK  ON  LUNACY. 

A  Practical  Treatise  on  the  Law  of  Non  Compotes  Mentis,  or 
Persons  of  Unsound  Mind.  By  John  Shapland  Stock,  of  the  Middle 
Temple,  Esq.,  Barrister  at  Law.    In  8oo.     (1838.)    Price  8s.  boards. 

EDEN  ON  INJUNCTIONS. 

A  New  Edition.  By  James  Haig,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law. 
Preparing  for  Publication. 

ACTA  CANCELLARIiE. 

Acta  Cancellari^b;  or  Selections  from  the  Records  of  the  Court  of 
Chancery,  remaining  in  the  Office  of  Reports  and  Entries.  In  Two  Parts. 
Part  I.  containing  Extracts  from  the  Masters'  Reports  and  Certificates,  during 
the  Reigns  of  Queen  Elizabeth  and  King  James  tne  First.  Part  II.  containing 
Extracts  from  the  Registrars'  Books,  from  A.p.  1545,  to  the  end  of  the  Reign 
of  Queen  Elizabeth.  By  Cecil  Monroe,  Esq.,  one  of  the  Registrars  of  the 
Court.    In  8vo.    (1847.)    Price  \l.  5«.  boards. 

LECTURES    ON    THE  DOCTRINE  OF   EQUITY. 

Doctrine  of  Equity;  a  Commentary  on  the  Law  as  administered  by  the 
Court  of  Chancery ;  being  the  Substance  (with  Additions)  of  Three  Series  of 
Lectures  delivered  before  the  Incorporated  Law  Society,  in  the  Years  1843 — 5. 
B^  the  late  John  Adams,  Junr.,  Esq.,  Barrister  at  Law.  Edited  by  Sir  Walter 
Riddell,  Bart.,  of  Lincoln's  Inn.    Now  in  the  Press. 


REAL  PROPERTY,  CONVEYANCINC,  ETC. 

HUSBAND  AND  WIFE. 

A  Trbatisb  on  the  Law  of  Husband  and  Wifb,  so  far  as  respects 
Property  ;  founded  upon  the  Text  of  Roper,  and  comprising  all  Mr.  Jacob's 
Notes  and  Additions.  By  John  Edward  Bright,  Esq.,  of  the  Inner  Temple, 
Barrister  at  Law.    In  2  vols,  royal  Svo,    (1849.)    Price  2/.  lOt.  boards. 

STEWART'S  CONVEYANCING. 

The  Practice  of  Conveyancing,  comprising  evenr  usual  Deed,  analy* 
tically  and  synthetically  arranged.  By  James  Stewart,  or  Lincoln's  Inn,  Esq., 
Barrister  at  Law.  Third  Edition,  corrected  and  enlarged,  including  select 
Precedents  under  the  Copyhold  Enfranchisement  Act,  4  &  5  Vict.  c.  35,  and 
the  Conveyancing  Acts  of  1845.  By  James  Stewart,  Esq.,  and  Harris 
Prendeigast,  Esq.,  of  Lincoln's  Inn,  Barristers  at  Law. 

In  2  parts,    (1846-70    Price  2/.  49.  boards, 

Ptrt  II.  may  be  had  separately,  price  1/.  2«.  boavd$. 

Vol.  II.  comprising  all  usual  Agreements,  Bonds,  and  Wills,  price  XL  2t,  board». 

Vol.  III.  comprising  Rules  for  the  Preparation  and  Examination  of  all  ordinary 
Abstracts  of  Title,  together  with  the  I^aw  of  Evidence  connected  with  the  Title  to 
Real  and  Personal  Proncrty.     Second  Edition,  1840,  price  1/.  2«.  boards, 

Eacn  Volume  may  be  bad  separately. 

SMITH  ON  FINES. 

A  Succinct  View  of  the  Operation  of  Fines  and  Recoveries,  for  the 
Use  of  Students  and  those  who  are  engaged  in  the  Investigation  of  Titles,  with 
the  Fines  and  Recoveries  Act,  and  the  subseauent  Enactments,  Orders,  and 
Decisions  relating  thereto.  By  Josiah  W.  Smith,  B.  C.  L.,  of  Iducoln's  Inn, 
Barrister  at  Law.     In  12mo.    (1846.)    Price  5s,  boards, 

FEARNE'S  CONTINGENT  REMAINDERS. 

An  Essay  on  the  Learning  of  Contingent  Remainders  and  Execu- 
tory Devises.  By  Charles  Fcarne,  Esq.,  Barrister  at  Law,  of  the  Inner 
Temple.  Tenth  Edition,  containing  the  Notes,  Cases,  and  other  Matter  added 
to  the  former  Editions.  By  Charles  Butler,  Esq.,  of  Lincoln's  Inn,  Barrister 
at  Law.  With  au  Original  View  of  Executory  Interests  in  Real  and  Personal 
Property.    By  Josiah  W*  Smith,  B.  C.  L.,  of  Lincoln's  Inn,  Barrister  at  Law. 

In  2  vols,  royal  Svo,  (1844.)  Price  2l  4s.  boards, 

WATKINS'  PRINCIPLES  OF  CONVEYANCING, 

Principles  of  Conveyancing,  designed  for  the  Use  of  Students,  with  an 
Introduction  on  the  Study  of  that  Branch  of  Law.  By  Charles  Watkins,  Esq., 
Barrister  at  Law.  Revised  and  considerably  enlarged,  by  Henry  Hopley 
White,  Esq.,  Barrister  at  Law.    Ninth  Edition. 

In  Svo,  (1845.)    Price  ISs,  boards, 

CRUISE'S  DIGEST  of  the  LAW  OF  REAL  PROPERTY. 

Cruise's  Digest  of  the  Laws  of  England  respecting  Real  Property. 
The  Fourth  Edition,  revised  and  considerably  enlarged,  comprising  References 
throughout  the  Work  to  the  principal  Decisions  and  to  the  various  important 
Acts  affecting  the  Law  of  Real  Property,  since  the  former  edition  in  1824,  up  to 
the  time  of  publication,  together  with  a  New  Chapter  on  Merger.  By  Henry 
Hopley  White,  Esq.,  Barrister  at  Law. 

In  7  vols,  royal  Svo,   (1835.)    Price  51,  \2s.  boards. 

HINTS  FOR  STUDENTS. 

Hints  for  Students  at  Law.    By  a  Barrister.    Price  1*. 
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LEWIS  ON  PERPETUITY. 

A  Practical  Treatise  on  the  Law  of  Perpetuity  ;  or  Remoteness  in 
Limitations  of  Estates,  as  applicable  to  the  various  modes  of  Settlement  of 
Property,  Real  and  Personal,  and  in  its  bearing  on  tbe  different  modifications 
of  Ownership  in  such  Property.  By  William  David  Lewis^  of  Lincoln's  Inn, 
Esq.,  Barrister  at  Law.    In  Bvo,  (1843.)     Price  ll.  6s.  boards. 

A  Supplement  to  tbe  above,  comprising  all  tbe  Autborities  bearing  upon 
tbe  subject  of  tbe  original  Work  since  its  publication. 

In  800.    (18490    Prtce  5s.  boards. 

AIDS  FOR  STUDENTS. 

Aids  for  Students  of  Conveyancino.  By  F.  T.  Sergeant,  of  Lincoln's 
Inn,  £sq..  Barrister  at  Law.    In  Svo.    (1847.)    Price  6s.  boards, 

HOBLER'S  FAMILIAR  EXERCISES. 

Familiar  Exercises  between  an  Attorney  and  his  Articled  Clerk, 
on  tbe  General  Principles  of  the  Laws  of  Real  Property,  &c.  By  F.  Hobler, 
Jun.y  Attorney  at  Law.  Tkird  Edition.  In  \2mo.  (18470  Price  6s,  cloth  boards. 

COKE  UPON  LITTLETON. 

The  First  Part  of  tbe  Institutes  of  tbe  Laws  of  England,  or  a 
Commentary  upon  Littleton.  Revised  and  corrected,  with  additions  of  Notes, 
References,  and  proper  Tables.  By  Francis  Hargrave  and  Charles  Hargrave, 
Esqrs.,  of  Lincoln's  Inn.  Including  also  the  Notes  of  Lord  C.  J.  Hale,  and 
Loni  Chancellor  Nottingham,  and  an  Analysis  of  Littleton,  written  by  an 
unknown  band  in  1658-9.  By  Charles  Butler,  Esq.,  one  of  His  Majesty's 
Counsel.    Nineteenth  Edition,  in  2  vols,  royal  Svo.  (1832.)     Price  31.  Zs,  boards. 

MINES  OF  CORNWALL. 

A  Treatise  on  the  Law  relating  to  Mines,  having  reference  chiefly  to  the 
Mines  of  Cornwall  and  Devonshire,  and  the  Rights  and  liabilities  of  Adven- 
turers under  tbe  Cost  Book  System.  By  R.  P.  Collier^  Esq.,  Barrister  at 
Law.    Preparing  for  tbe  Press. 

THE  STANNARIES  OF  CORNWALL. 

The  Case  of  Vice  v.  Thomas,  determined  on  Appeal  before  the  Lord 
Warden  of  the  Stannaries  of  Cornwall,  with  an  Appendix  of  Records  and 
Documents,  illustrating  the  early  History  of  the  Tin  Mines  of  Cornwall,  and 
explanatory  Notes.    By  E.  Smirke,  M.  A ,  Barrister  at  Law. 

In  Hvo.  (1843.)  Price  lOs.  6d.  boards. 

PRIOR  ON  « ISSUE." 

A  Treatise  on  tbe  Law  of  Construction  of  Limitations  in  which  the 
Words  "  Issue"  and  "  Child"  occur;  and  on  the  Statute  i  Victoria,  c.  26, 
s.  29.     By  J.  V.  Prior,  Esq.,  of  tbe  Middle  Temple,  Barrister  at  Law. 

In  12mo.  (1839')     Price  7s.  boards. 

COPYHOLD  PROPERTY. 

A  Treatise  on  tbe  Law  of  Copyhold  Property,  with  Reference  to  the 
various  Alterations  effected  by  tbe  Act  for  tbe  Amendment  of  the  Laws  with 
respect  to  Wills,  and  other  recent  Statutes  applicable  thereto  ;  with  an 
Appendix,  containing  the  above  Act,  and  an  Analysis  thereof;  and  some  Forms 
of  Copyhold  Assurances.    By  Henry  Stalman,  Esq.,  Barrister  at  Law. 

In  Svo.  (1837.)    Price  Ss.  boards. 
The  Copyhold  Act,  4  &  5  Victoria,  c.  36,  and  an  Analysis  of  tbe  Act. 
Edited  by  H.  Stalman,  Esq.,  and  intended  as  a  Supplement  to  the  above. 

In  Svo.  (1841.)    Price  5s.  boards. 
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COOTE  ON  MORTGAGE. 

A  Treatise  on  the  Law  of  Mobtoaoe.    By  Richard  Holmet  Cootey  Esq. 
of  LiDcoln't  Inn,  Banister  at  Law. 

BdUitM,  rojfol  8«o.    Preparing  for  Press. 


MERCANTILE  LAW,  RAILWAYS,  ETC. 

SMITH'S  MERCANTILE  LAW. 

A  Compendium  of  Mercantile  Law.  By  John  "WiUtam  Smith,  of  the 
Inner  Temple,  Esq.,  Barrister  at  Law.  Fourth  Edition.  By  G.  M .  Dowde»- 
well,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law. 

In  royal  Svo,    (1848.)    Price  \l  13#.  hoards, 

ARNOULD  ON  MARINE  INSURANCE  AND  AVERAGE. 

A  Trratise  on  the  Law  of  Marine  Insurance  and  Atbragb,  with 
References  to  the  American  Cases,  and  the  later  Continental  Aathorities.  By 
Joseph  Amould,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law,  and  late  Fellow 
of  Wadham  College,  Oxford.  Jit  2  vols,  roj/al  8oo.  (1848.)  Price  21.  10s.  boards. 

ABBOTT  ON  SHIPPING. 

A  Treatise  of  the  Law  relative  to  Merchant  Ships  and  Seamen.  In 
Five  ParU.  By  Charles  Lord  Tenterden,  late  Chief  Justice  of  England.  Tiie 
Eighth  Edition.    By  William  Shee,  Serjeant  at  Law. 

In  royal  8oo.  (1847.)    Prico  W.  13s.  hoards. 

ADDISON  ON  CONTRACTS. 

A  Treatise  on  the  Law  of  Contracts  and  Rights  and  Liabilities, 
ex  contractu.  By  C.  O.  Addison,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law. 
Secpnd  Edition  in  the  Press,  and  will  shortly  be  published. 

BROOKE'S  OFFICE  OF  A  NOTARY. 

A  Treatise  on  the  Office  and  Practice  of  a  Notary  of  England,  as 
connected  with  Mercantile  Instruments,  and  on  the  Law  Merchant,  and  Statutes 
relative  to  the  Presentment,  Acceptance,  and  Dishonour  of  Bills  of  &chang^,  &c., 
and  to  various  Documents  relatmg  to  Shipping,  with  a  full  (Collection  of  Pre^ 
cedents.  Second  Edition,  with  Alterations  and  Additions.  By  Richard  Brooke, 
Esq.,  F.  6.  A.    In  %oo.    (1848.)    Pries  \L  Is.  hoards. 

RUSSELL  ON  AWARDS. 

A  Treatise  on  the  Power  and  Duty  of  an  Arbitrator,  and  the  Law  of 
Submissions  and  Awards,  with  an  Appendix  of  Forms,  and  of  the  Statutes 
relating  to  Arbitration.    By  Francis  Russell,  Eso.,  M.  A.,  Banister  at  Law. 

In  royal  8oo.  (18490    Fries  I/,  is.  hoards, 

SMITH  ON  CONTRACTS. 

The  Law  of  Contracts,  in  a  Course  of  Lectures  delivered  al  the  Law 
Institution.  By  John  William  Smith,  Esq.,  late  of  the  Inner  Temole,  Bar- 
rister at  Law,  Author  of  *'  A  Treatise  on  Mercantile  Law,"  &c.  With  Notes  and 
Appendix.  By  Jelinger  C.  Symons,  Esq.,  of  the  Middle  Temple,  Barruter  at 
Law.    Ill  8iH>.    (1847.)    Price  I3s.  hoards. 


1 
I 


WILLIAM  BENNINO  AND  CO.,  43,  FLEET  STREET. 


9 


TAYLOR  ON  JOINT  STOCK  COMPANIES. 

A  Practical  Trbatisb  on  the  Act  for  the  Rsoibtration,  Rrgulation, 
and  Incorporation  of  Joint  Stock  Companibs,  7  &  8  Vict.  c.  110  (at 
amended  hy  10  &  11  Vict.  c.  78),  with  Directions  for  the  provisional  and  com- 
plete Registration  of  Companies ;  intended  as  a  Guide  to  Persons  concerned  in 
the  Formation  and  Management  of  Companies  towards  compliance  with  the 
Provisions  of  the  Registration  Act.  To  which  is  added  a  Prbcbdbnt  of  a 
Dbbo  of  Sbttlbm BNT,  prepared  and  settled  in  conformity  with  the  provisions 
of  the  Act.  By  George  Taylor,  Writer  to  the  Signet,  AssisUnt  Registrar  of 
Joint  Stock  Companies.    In  Svo.    (18470    Price  1 4s.  boards, 

CHAMBERS  AND  PETERSON  ON  RAILWAYS. 

A  Trbatisb  on  the  Law  of  Railway  Companibs,  in  their  Formation, 
Incorporation,  and  Government,  with  an  Abstract  of  the  Statutes,  and  a  Table 
of  Forms.  By  Thomas  Chambers  and  A.  T.  T.  Peterson,  fisqs.,  of  the  Middle 
Temple,  Barristers  at  Law.    In  Svo.    (1848.)    Price  U.  4s.  boards. 

RIDDELL'S  RAILWAY  PRACTICE. 

Railway  Parliambntary  Practicb,  with  an  Appbndix,  containing  the 
Standing  Orders  of  both  Houses  of  Parliament  relating  to  Railways,  8cc. ;  to 
which  is  added,  a  Treatise  on  the  Rights  of  Parties  to  oppose  the  Preamble  and 
Clauses  of  a  Railway  Bill,  and  to  the  Insertion  therein  of  Protective  and  Com- 
pensatory Clauses.  By  Henry  Riddell,  Esq.,  of  the  Middle  Temple,  Barrister 
at  Law.  '  In  l2mo.    (1346.)    Price  lOs.  boards. 

COLLIERS  RAILWAY  ACTS. 

The  Railway  Clausbs,  Companibs'  Clausbs,  and  Lands'  Clausbs 
Consolidation  Acts  ;  with  Notes,  together  with  an  Appendix,  treating  of  the 
Formation  of  a  Railwav  Company,  the  Mode  of  passing  a  Bill  through  Parlia- 
ment, &c.,  and  an  Adaenda  of  Statutes  and  Forms.  By  R.  P.  Collier,  of  the 
Inner  Temple,  Esq.,  Barrister  at  Law.  The  Second  Edition,  containing  the 
most  recent  Decisions  and  the  Statutes  passed  in  the  Session  9  &  10  Victoria. 
By  H.  T.  J.  Macnamara,  of  Lincoln's  Inn,  Esq.,  Special  Pleader. 

In  12mo.    (1847.)    Price  1 4s.  boards, 

ELLIS  ON  INSURANCE. 

The  Law  of  Firb  and  Lifb  Insurancb  and  Annuitibs,  with  Practical 
Obsbrvations.  Part  I.  The  Law  of  Fire  Insurance  Part  II.  llie  Law  of 
life  Insurance.  Part  III.  The  Law  of  Annuities.  By  Charles  Ellis,  Esq.,  of 
Lincoln's  Inn,  Barrister  at  Law.  The  Second  Edition,  revised  and  enlarged. 
In  Bvo.    (1846.)    Price  10«.  boards. 

DOWDESWELL  ON  INSURANCE. 

The  Law  of  Lifb  and  Firb  Insurancb,  with  an  Appendix  of  Comparative 
Tables  of  Life  Insunmce.  By  George  Morley  Dowdeswell,  Esq.,  of  the  Inner 
Temple,  Barrister  at  Law.    In  l2mo.    (1846.)    Price  6s.  boards. 

BISSETT  ON  PARTNERSHIP. 

A  Practical  Trbatisb  on  the  Law  of  Partnbrship  ;  including  the  Law 
relating  to  Railway  and  other  Joint  Stock  Companies,  with  an  Appendix  of 
Precedents,  Forms  and  Statutes.  By  Andrew  Bisset,  of  Lincoln's  Inn,  Esq., 
Barrister  at  Law.    In  Bvo,    (1847.)    Price  IBs.  boards. 
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HINDMARCH  ON  PATENTS. 

A  TtiBATiSB  on  the  Law  relatioff  to  Patent  Pbivilbobb  for  the  eole  nse 
of  Inventione,  and  the  Practice  of  oDtuning  Letters  Patent  for  Inventioiis,  with 
an  Appendix  of  Statutes,  Rules,  Forms,  &c.  &c.  By  W.  M.  Hindmarchy  Esq., 
Barrister  at  Law.    In  Svo,    (1846.)    Price  IL  U,  boardg. 

WORDSWORTH'S  JOINT  STOCK  COMPANIES. 

The  Law  of  Railway,  Banking,  Mining,  Canal,  and  other  Joint 
Stock  Com panibs  ;  including  the  Law  relating  to  the  Transfer  of  Shares, 
Actions  for  Calls,  Compensations,  Bankruptcy  of  Companies,  Remedies  in 
Equity,  hy  Injunction  and  otherwise;  with  an  Appendix,  containing  all  the 
Statutes,  including  those  of  the  last  Session,  for  England,  Scotland  and  Ireland; 
Forms  of  Parliamentary  and  Subscription  Contracts,  general  Forms  in  Use  by 
Railway  Companies,  Deeds  of  Settlement,  and  other  Forms  for  Banking, 
Mining,  and  other  Companies;  Forms  of  Pleadings,  &c.  &c.  By  Charies 
Wordsworth,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law. 

F^tk  EdUioM,  inBvo.    (1845.)    P^ice  W.  6s.  boardt. 

COMPOSITION  WITH  CREDITORS. 

A  Thbatisb  on  the  Law  relating  to  Composition  with  Chbditobb,  with 
an  Appendix,  containing  Precedents  of  Pleadings  and  Deeds.  By  William 
Fonytn,  Esq.,  M.  A.,  Barrister  at  Law. 

Second  EdUiony  Svo,    (1844.)    Prtce  9f.  boards. 

CHITTY'S  STAMP  LAWS. 

A  Practical  Trbatisb  on  the  Stamp  Laws,  with  an  Appendix  of  the 
Statutes,  and  Notes  thereon.  By  J.  Chitty,  Esq.  Second  Edition.  By  John 
Walter  Uulme,  Esq.,  Barrister  at  Law.     12mo.    (1841.)    Price  I2s.  boards. 

BLACKBURN  ON  CONTRACTS. 

A  Trbatisb  on  the  Effbct  of  the  Contract  of  Salb  on  the  Lesal  Righto 
of  Property  and  Possession  in  Goods,  Wares,  and  Merchandise.  By  Colin 
Blackburn,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 

In  Bvo.    (1845.)    Price  lis.  boards. 

PARK  ON  MARINE  INSURANCE. 

A  Systbm  of  the  Law  of  Marinb  Insurancbs,  with  Three  Chapters  on 
Bottomry,  on  Insurances  on  Lives,  and  on  Insurances  against  Fire.  By  Sir 
James  Allan  Park,  Knight,  late  one  of  the  Judges  of  Her  Majesty's  Court  of 
(Common  Pleas.  By  Francis  Hildyard,  Esq.,  M.  A.,  of  the  Inner  Temple, 
Barrister  at  Law.    Eighth  Edition,  2  vols,  royal  89o.    (1842).    Price  21.  boards. 

HILDYARD  ON  MARINE  INSURANCE. 

A  Trbatisb  on  the  Principles  of  the  Law  of  Marinb  Insurancbs.  By 
Francis  Hildyard,  M.  A.,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 

In  royal  8tH>.    (1845.)    Price  IL  10#.  boards. 

HUGHES  ON  INSURANCE. 

A  Trbatisb  on  the  Law  relating  to  Insurance  ;  vis.,— I.  Of  Marine 
Insurance.  II.  Of  Insurance  of  Lives.  III.  Of  Insurance  against  Fire.  By 
D.  Hughes,  Esq.,  Barrister  at  Law.    In  8t».    (1828.)    Price  \l.  It.  boards. 
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BILLING  ON  AWARDS  AND  ARBITRATIONS. 

A  Practical  Trbatisb  on  the  Law  of  Awards  and  Arbitrations,  with 
Forms  of  Pleadings,  Submissions,  and  Awards.  By  Sidney  Billing,  Esq., 
Barrister  at  Law.    In  Svo.    (1846.)    Price  I4r  boardi. 

BILLING  AND  PRINCE  ON  PATENTS, 

The  Law  and  Practicb  of  Patents  and  Registrations  of  Designs, 
with  the  Pleadings  and  all  the  necessary  Forms.  By  Sidney  Billing,  of  the 
Middle  Temple,  Esq.,  Barrister  at  Law,  and  Alexander  Prince,  of  the  Office  for 
Patents  of  Inventions,  &c.    In  Svo,    (1845.)    Price  12«.  boards, 

GODSON  ON  PATENTS  AND  COPYRIGHTS. 

A  Practical  Treatise  on  the  Law  of  Patents  for  Inventions  and  of 
Copyright,  illustrated  with  Notes  of  the  Principal  Cases ;  with  an  Abstract 
of  the  Laws  in  Force  in  Foreign  Countries.  Second  Edition.  To  which  is 
added  a  Supplement  containing  the  Law  to  the  Present  Time.  By  Richard 
Godson,  M.  A.,  M.  P.,  Barrister  at  Law.  In  Svo.  (1844.)  Price  ll.  Is,  boards, 
Th^  Supplement  may  be  had  separately,  prtce  6s.  boards. 

RAILWAY  LIABILITIES. 

As  they  affect  Subscribers,  Committees,  Allottees,  and  Scripholders  inter  se, 
and  Thinl  Parties.    By  J.  C.  Symons,  Esq.,  Barrister  at  Law.    Price  2s.  6d, 

GREENWOOD  ON  LOAN  SOCIETIES. 

The  Law  of  Loan  Societies,  established  under  the  Statute  3  &  4  Victoria, 
c.  110.  By  John  Greenwood,  M.  A.,  Barrister  at  Law.    Price  2s.  l2mo,  (1846.) 

KENNEDY  ON  ANNUITIES. 

A  Treatise  on  Annuities,  with  an  Appendix,  containing  the  Statutes  on 
the  Subject.    By  C.  R.  Kennedy,  Esq.,  Barrister  at  Law.    Price  2s,  6d,  (1846.) 

PRINCIPAL  AND  AGENT. 

A  Treatise  on  the  Law  of  Principal  and  Agent,  chiefly  with  Reference 
to  Mercantile  Transactions.  By  W.  Paley,  of  Lincoln's  Inn,  Esq.,  Barrister  at 
Law.  With  considerable  Additions,  by  J.  H.  lioyd,  Esq.,  Barrister  at  Law. 
Tkird  Edition,  Svo,    (1840.)    Price  I2s.  boards. 

LAW  RELATING  TO  THE  PUBLIC  FUNDS. 

Law  relating  to  the  Public  Funds  and  the  Equitable  and  Legal  Remedies 
with  respect  to  Funded  Property ;  including  the  Practice  by  Distringas  and 
under  the  Statute  1  &  2  Vict.  c.  1 10,  with  References  to  the  Cases  on  the 
Foreign  Funds  and  Public  Companies,  and  an  Appendix  of  Forms.  By 
J.  J.  Wilkinson,  Esq ,  of  Gray's  Inn,  Special  Pleader. 

In  l2mo.    (1839.)    Price  I2s.  boards. 

CONTRACTS.— ENGLAND  AND  SCOTLAND. 

A  Trbatisb  on  the  Diffbrencbs  in  the  Law  of  England  and  Scot- 
land as  to  Contracts  affecting  Propbrty  ;  including,  Mercantile  Contracts, 
Bailments,  Marriage,  and  Marriage  Settlements.  By  William  James  Tayler, 
Esq.,  of  the  Inner  Temple,  Barrister  at  Law.    In  Svo.    (18490 

BAYLEY  ON  BILLS. 

Sixth  Edition.    By  G.  M.  Dowdeswell,  Esq.,  Barrister  at  Law.    In  the  Press. 
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LANDLORD  AND  TENANT,  ETC. 

LAW  OF  FIXTURES. 

A  TtiBATTBB  on  the  Law  of  Fixtures,  and  other  Propbrty  partaking  bo& 
of  a  Rbal  and  Pbrsonal  Nature  ;  comprising  the  Law  relating  to  Annex- 
ations to  the  Freehold  in  general ;  as  also  Emmements,  Charters,  Heiriooma, 
&c.,  with  an  Appendix,  containing  Practical  Rules  and  Directions  respecting 
the  Removal,  iHirchase,  Valuation,  &c.  of  Fixtures  between  Landlord  and 
Tenant,  and  between  outgoing  and  incoming  Tenants.  By  A.  Amos,  Esq^  and 
J.  Ferard,  Esq.,  Barristers  at  Law.  The  Second  Edition.  By  Joseph  Ferard, 
Esq.,  Barrister  at  Law.     In  royal  Svo.    (18470    Price  16«.  boards. 

ADAMS  (Mr,  Serjt.)  ON  EJECTMENT. 

A  Trkatisb  on  the  Principles  and  Practice  of  the  Action  of  E/bgtmknt, 
and  the  Resulting  Action  for  Mbbkb  Profits.  The  Fourth  Edition,  irith 
considerable  Additions,  by  John  Adams,  Serjeant  at   Law. 

In  royal  Svo.    (1846.)    Price  18s.  boards. 

COOTE'S  LANDLORD  AND  TENANT  LAW. 

A  Trbatisb  on  the  Law  of  Landlord  and  Tenant  ;  grounded  on  the 
Text  of  CoMYN,  and  embracing  the  important  parts  of  Woodfai.l  and 
Chambers.    By  Richard  Holmes  Coote,  Esq.,  Barrister  at  Law. 

In  royal  8vo,    (1840.)     Prtce  U.  Is.  boards. 


SESSIONS,  PARISH  LAW,  ETC. 

WOOLRYCH  ON  SEWERS. 

A  Treatise  on  the  Law  of  Sewers,  including  the  Drainage  Acts.  Second 
Edition.    By  H.  W.  Woolrych,  of  the  Inner  Temple,  Barrister  at  Law. 

In  Svo.  (1849.)    Price  10s.  boards. 

WATERS  AND  SEWERS. 

A  Treatise  on  the  Law  of  Waters  and  Sewers  ;  includinff  the  Law 
relating  to  Rights  in  the  Sea,  and  Rights  in  Rivers,  Canals,  Dock  (S>mtMiiiies, 
Fisheries,  Mills,  Watercourses,  User  of  Rights  connected  with  Water, 
Obstruction  and  other  Injuries,  with  Remedies  in  such  Cases.  Extinguishment, 
Suspension,  Revivor.  Incidents  to  Rights  connected  with  Water.  Indictments 
and  Pleadings,  Evidence,  &c.  Of  Commission  of  Sewers,  and  their  Origin. 
Of  the  Duties  and  Powers  of  Commissioners  of  Sewers.  Of  the  Proceedings  of 
Commissioners  of  Sewers  in  Furtherance  of  the  Powers  intrusted  to  them. 
Of  the  various  Proceedings  which  may  be  had  against  Commissioners  of 
Sewers,  and  Forms  of  Precedents,  with  a  Supplement  containing  the  Cases  and 
Sututes  to  1834.  By  H.  W.  Woolrych,  Esq.,  Barrister  at  Law.  The  Supple- 
ment may  be  had  separately,  price  2s.    In  Svo.  (1834«)    Prtce  18s.  boards. 

Metropolitan  Sewers  Act;  with  Practical  Notes  and  Comments,  with 
incidental  notices  of  the  Nuisance  Act,  and  Metropolitan  Buildings  Act,  for  the 
use  of  Onrners,  Occupiers,  and  Ratepayers.  By  Cfharles  Tooke,  Esq.,  Barrister 
at  Law.    (1849.)    Price  3s.  sewed. 
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PUBLIC  HEALTH,  &c. 

The  Public  Health  Act,  11  &  12  Vict  c.  63,  and  The  Nuisancbs 
Removal  Act,  U  &  12  Vict.  c.  123;  with  Notes  and  Indexes;  being  a 
Companion  to  the  Law  of  Sewers.  By  Humphry  W.  Woolrych,  Esq.,  Barrister 
at  Law.    Jiil2iiio.    (1848.)    Price  6s,  boards. 


The  Public  Hbalth  Act,  and  Forms  of  Petitions,  Orders,  Informations, 
Warrants,  Notices^  Awards,  Convictions,  and  other  Proceedings  necessary  for 
putting  it  into  Execution ;  with  Explanatory  Notes  and  an  Index.  By  Thomas 
Howard  Fellows,  of  the  Inner  Temple,  Special  Pleader. 

Ill  12mo.     (1848.)    Pirtee  &s,  boards. 


WOOLRYCH  ON  WAYS. 

ATrbatisb  of  the  Law  of  Ways;  including  Highways,  Turnpike  Roads 
and  Tolls,  Private  Right  of  Way,  Bridges  and  Femes,  with  the  Law  of  the 
Prescription  Act,  2  &  3  Wm.  4,  c.  71 »  and  of  Railways,  as  far  as  they  relate  to 
Highways  and  Turnpike  Roads.  Second  Edition.  By  Humphry  W.  Woolrych, 
Esq.,  of  the  Inner  Temple,  Barrister  at  Law.  In  Svo.  (1847.)  Price  IL  Is.  boards. 


PARTY  WALLS  AND  FENCES. 

The  Law  of  Party  Walls  and  Fbnces,  including  the  New  Metropolitan 
Buildings  Act,  with  Notes.  By  H.  W.  Woolrych,  of  the  Inner  Templ^  Esq., 
Barrister  at  Law.    In  Svo,  (1844.)    Price  I2s,  boards. 


WOOLRYCH  ON  INCLOSURES. 

The  Nbw  Inclosurb  Act,  8  8c  9  Vict  c.  118;  with  Notes  and  Indexes. 
By  H.  W.  Woolrych,  Esq.,  Barrister  at  Law.   In  Svo,  (1846.)  Price  6s,  boards. 


RIGHTS  OF  COMMON. 

A  Treatisb  on  the  Law  of  Rights  of  Comiion,  with  a  Supplement 
containing  the  new  Cases  and  Statutes  to  the  present  time.  By  H.  W.  Woolrych, 
Esq.,  Barrister  at  Law.  In  Svo,  (1835.)  Price  I6s,  boards.  The  Supplement 
may  be  had  separately,  price  Is, 


STEER*S  PARISH  LAW. 

Parish  Law  ;  being  a  Digest  of  the  Law  relating  to  Parishes,  Churches 
and  Chapels,  Parish  l^gisters.  Ministers  of  Churches  and  Chapels,  Vestries 
and  Parish  Meetings,  Qiurchwardens,  Parish  Clerks,  Sextons  and  Beadles, 
Disaenters,  Highways,  Parish  and  County  Rates,  Watching  and  Lighting 
Parishes,  Weights  and  Measures,  Disorderly  Houses,  Militia  and  Jury 
List,  Justices  of  the  Peace,  Constables,  Watchmen,  &c..  Vagrants,  Lunatics, 
Overseers,  Guardians,  Settlement,  Friendly  Societies,  &c.,  and  the  Relief, 
Settlement,  and  removal  of  the  Poor.  Second  Edition.  By  G.  Clive,  Esq., 
Barrister  at  Law,  late  Assistant  Poor  Law  Commissioner. 

Second  Edition,  in  Svo.  (1843.)    Price  W.  4s.  boards. 
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PAUPER  LUNATICS, 

The  Paupsb  Lijnatic  Asylvm  Act,  (8  &  9  Vict  c.  126),  with  an  AiuItui 
of  its  Provifiions,  Explanatory  Notes,  and  a  Copious  Index.  By  J.  F.  Pownalli 
of  Lincoln's  Inn,  Esq.,  Barrister  at  Law,    In  8oo.  (1846).    Price  4«.  boardt. 

ARCHBOLD'S  QUARTER  SESSIONS, 

The  Jurisdiction  and  Practicb  of  the  Court  of  Quarter  Skssionb. 
With  Forms  of  Indictments,  Notices  of  Appeal,  &c.  By  John  Frederick 
Archbdd,  Esq.,  Barrister  at  Law.    I»  12mo.  (1836).    Price  14«.  boards. 

COMMITMENTS  AND  CONVICTIONS, 

Archbold'b  (J.  F.)  Law  relative  to  Commitmbnts  and  Con victions,  by 
Justices  of  the  Peace,  with  Forms ;  to  which  are  added  Lord  Lansdowne'i 
Acts,    in  12fiio.  (1828.)     Prtce  14«.  6d,  boards. 


ECCLESIASTICAL  LAW,  ETC. 

LAWS  OF  THE  CLERGY. 

A  Practical  Trbatisb  on  the  Laws  relating  to  the  Clbbgt.  By 
Archibald  John  Stephens,  Esq.,  Barrister  at  Law. 

ill  2  vols,  ropal  Svo,   (1848.)    Price  2L  ISs,  boards. 

This  publication  is  intended  to  Bupply  the  clerical  and  legal  profeBsions  with  a 
practical  Treatise  of  Clerical  Law.  The  alphabetical  arrangement  of  the  subjects 
oas  been  adopted  with  a  view  to  convenience  of  reference. 

The  authenticated  judgments  of  Lord  Denman,  Mr.  Justice  Patteeon,  Mr.  Justice 
Coleridge,  and  Mr.  Justice  Erie,  in  Regitta  v.  AreKbtMhop  of  CamteHmry,  relating 
to  the  confirmation  of  the  elections  of  bishops,  and  the  opinions  of  the  Court  in 
Rtaina  ▼.  ChadwieK  as  to  the  legality  of  a  marriage  with  the  sister  of  a  deceased 
wira  will  be  found,  inUr  aUa,  in  the  Addenda. 

WILLIAMS  ON  EXECUTORS. 

A  Trbatibe  on  the  Law  of  Exbcutors  and  Administrators.  By 
Edward  Vaughan  Williams,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law  (now  one 
of  the  Judges  of  Her  Majesty's  Court  of  Common  Pleas). 

Fowrth  Edition.    In  2  vols,  royal  Svo,    (1849.)    Prtce  3/.  Bs,  cloth  boards, 

ROGERS'S  ECCLESIASTICAL  LAW. 

A  Practical  Arrangement  of  Ecclbsiastical  Law.  By  Francis  Newman 
Rogers,  Esq.,  Barrister  at  Law,  and  one  of  her  Majesty's  Counsel. 

Second  Edition,  Svo,,  in  the  Press, 

ROPER  ON  LEGACIES. 

A  Trbatisb  on  the  Law  of  Lboacibs.  By  R.  S.  Donnison  Roper, 
Esq.,  Barrister  at  Law,  and  by  Henry  Hopley  White,  Esq.,  Barrister  at 
Law,  of  the  Middle  Temple. 

Fourth  Edition,    in  2  vols,  royal  Svo,  (18470    Prtce  3^  3s.  boards, 

PHILLIMORE  ON  DOMICIL. 

The  Law  of  Domicil.  By  Robert  Phillimore,  Esq.,  Advocate  in  Doctors* 
Commons,  and  Barrister  at  Law.    In  Svo,    (18470    Price  9s.  boards. 
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EDWARDS'S  ABRIDGMENT  OF  THE  WILLS'  ACT. 

Abridgment  of  Casbs  in  the  Prerogative  Court,  under  the  New  Statute  of 
Wills,  1  Vict.  c.  26,  being  a  Digest  of  lul  the  Decisions  thereon  in  that  Court, 
and  arranged  under  the  Sections  to  which  they  apply  respectively ;  with  Notes 
and  Index,  intended  as  a  Work  of  Reference  ana  Practice,  with  respect  to  the 
Execution  of  Wills.    By  Edwin  Edwards,  Esq.,  of  Doctors'  Commons. 

In  12mo.    (1846.)    Prtee  Ss.  boards. 


LAW'S  ECCLESIASTICAL  FORMS. 

Forms  of  Ecclesiastical  Law  ;  the  Mode  of  Conducting  Suits  in  the 
Consistory  Courts,  being  a  Translation  of  the  First  Part  of  Oughton's  Ordo 
Judiciorum,  with  large  Additions  from  Clarke's  Praxis,  Conset's  Praxis, 
Ayliffe's  Parergon,  Cockbum's  Clerk's  Assistant,  Gibson's  Codex,  &c.  By 
James  T.  Law,  A.M.    Second  Edition,  Svo.  (1844.)    Price  ISs.  boards. 


LAW'S  CHURCH  BUILDING  ACTS. 

The  Acts  for  Building  and  Promoting  of  additional  Churches  in 
populous  Parishes,  arranged  and  harmonized  with  a  Preamble,  Appendix,  and 
Index.  By  James  T.  Law,  A.M.,  late  Special  Commissary  of  the  Diocese  of 
Bath  and  Wells.    In  Svo.    (18470    Price  6s.  boards. 


WADDILOVE'S  DIGEST. 

A  Digest  of  Cases  decided  in  the  Arches*  Prerogative  and  Consistory 
Courts  of  Doctors'  Commons,  and  on  Appeal  therefrom,  before  the  Delegates, 
and  by  the  Judicial  Committee  of  the  Privy  Council.  By  Alfred  Waddilove, 
D.  C.  L.,  Advocate  in  Doctors'  Commons,  and  Barrister  of  the  Inner  Temple. 
In  royal  Svo.,  in  the  Press. 


BILLING  ON  PEWS. 

The  Laws  relating  to  Pews  in  Churches,  District  Churches,  Chapels,  and 
Proprietary  Chapels,  the  Rights  incidental  thereto,  and  the  Remedv  for  Wrongs, 
By  Sidney  Billing,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 

In  Svo,  (1845.)    Price  Ss,  boards. 


STONE  ALTAR  CASE. 

The  Judgment  of  the  Right  Hon.  Sir  H.  J.  FuBT,inthe  Case  of  Faulkner 
V,  Litchfield.  Edited  from  the  Judge's  Notes  by  J.  E.  P.  Robertson, 
D.C.  L.,  Advocate.    In  Svo.  (1845.)    Price  3s.  sewed. 


OAKELEY*S  CASE. 

A  Full  Report  of  the  Proceedings  in  the  Case  of  the  Office  of  the  Judge 
Promoted  by  Hodgson  v.  Rev.  F.  Oakeley,  before  the  Right  Hon.  Sir  H.  J. 
Fust,  Knt.,  Dean  of  the  Arches,  &c.  &c.  Edited  by  A.  F.  Bayford,  D.  C.  L., 
Advocate.    In  Svo.  (1845  )    Price  6s.  boards. 
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ROBERTS  ON  WILLS. 

A  Treatisb  on  the  Law  of  Wills  and  Codicils,  including  the  Con- 
■tmction  of  Devises,  and  the  Duties  and  Executors  and  Admintstraton ;  with 
an  Appendix  of  Precedents.  Much  enlarged  and  improved.  By  W.  Roberts, 
Esq.     Third  Edition.    2  vols,  royal  Svo.  (1837.)    Price  2/.  5ff.  boardi. 

A  Supplement  to  the  Treatise  on  Wills  and  Codicils,  exhibiting  the 
effects  of  the  Decision  of  the  Courts  since  the  Publication  of  that  work, 
and  especially  the  Alterations  introduced  by  the  Statute,  1  Vict,  c  26.  By 
William  Roberts,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law. 

InroyalSvo,  (1837.)  Price  6s,  boards. 

TOLLER  ON  EXECUTORS. 

The  Law  of  Executors  and  Adminibtrators.  Bv  Sir  Samuel  Toller, 
Knight,  late  Advocate  General  of  Madras.  Corrected,  with  considerable 
Additions.  By  Francis  Whitmarsh,  Esq^  one  of  Her  Majesty's  Counsel. 
SeveiUk  EditUm,  Svo,  (1838.)    Price  l6s.  boards. 

GWYNNE'S  PROBATE  DUTIES. 

The  Law  Relating  to  the  Duties  on  Probates  and  Letters  of  Adminis- 
tration in  England,  and  Inventories  of  Personal  or  Moveable  Estates  in 
Scotland,  and  on  Legacies  and  Successions  to  Personal  or  Moveable  Estates  in 
Great  Britain  :  aJso  the  Rules  and  Practice  of  the  Legacy  Duty  Office  in  London, 
and  correct  Copies  of  the  Forms  used  in  the  Department,  with  Instructions  for 
filling  them  up.  To  which  is  added  a  Summary  of  the  adjudicated  Cases, 
classed  under  separate  heads,  and  with  References  to  the  published  Reports 
thereof.    By  Thomas  Gwynne,  Esq.,  Comptroller  of  the  said  Duties. 

Third  Edttum,  Bvo,  (1838.)    Price  \0s.  boards. 

FORSYTH  ON  SIMONY. 

The  Law  Relating  to  Simony  considered  with  a  View  to  its  Revision.  By 
William  Forsyth,  Esq.,  M.A.,  Barrister  at  Law.    In  Svo.  (1844.)    Price  2s.  6d. 

EAGLE'S  TITHE  ACTS. 

The  Acts  for  the  Commutation  of  Tithes  in  England  and  Wales,  6  &  7 
Wm.  4,  c.  71 ;  1  Vict,  c.  69;  1  &  2  Vict.  c.  74 ;  2  &  3  Vict  c.  62;  3  Vict, 
c.  15 ;  and  5  &  6  Vict.  c.  54,  with  Notes,  Appendix,  and  Index.  By  Wlllism 
Eagle,  Esq.,  Barrister  at  Law.     Third  Edition,  12mo.  (1840.)    Price  Ss.  boeardt. 

The  Constitutions  of  Otho  and  Othobon,  with  Notes.  By  J.  W. 
White,  Esq.,  of  Doctors'  Commons,  Proctor.    Price  2s.  6d.  *sewed. 

HAMPDEN  CASE. 

A  Report  of  the  Case  of  the  Right  Rev.  R.  D.  Hampden,  D.  D.,  Lord 
Bishop  Elect  of  Hereford,  in  Hereford  Cathedral,  the  Ecclesiastical  Courts,  and 
the  Queen's  Bench,  with  the  Judgments  and  Arguments  authenticated ;  the 
Records  and  Documents  in  full,  and  a  copious  Index.  By  Richard  Jebb, 
Esq.,  A.M.9  of  Lincoln's  Inn,  Barrister  at  L&w.    Preparing  for  publication. 


WrUUkU  BBNNING  AND  CO.,  43.  FLEET  STREE7. 


ADMIRALTY. 


PRITCHARD'S  ADMIRALTY   DIGEST. 

An  Anal^cal  Diobht  of  all  the  Rbforted  Cabei  determined  by  the 
High  Court  of  Admiralrr  of  England,  the  Lords  CommiMionen  of  Appeal  in 
Priie  CBOBGe,  and  [on  Qaeitiona  of  Miritime  aad  iQtematiobd  I^w]  aj  the 
Judicial  Committee  of  the  Privy  Council ;  aleo  of  the  analogous  Caaea  in  the 
CommoQ  Law,  Bqnitjr,  and  Bccleiiaatieal  Courta,  end  of  the  Statatei  applicable 
to  the  Caaea  reported.  With  Notea  from  the  Text  Writera  and  other  autnoritiea 
on  Maritime  Law,  and  the  Scotch,  Irish,  and  American  Reporta ;  and  an 
Appendix  containing  the  principal  Statutes,  &c.  &c.  By  William  Tarn 
Pritchard,  one  of  the  Proctor*  of  the  Eceleiiaatical  and  Adininlty  Courta  in 
Doctora' Coromoni.    hrofolBvo.    (1847.)    Price  It  lOf.  ioordlt. 


EDWARDS'S   ADMIRALTY  JURISDICTION. 

A  Tkiatisb  on  the  Jurisdiction  of  the  High  Coartof  Admiraltyof  England. 
By  Edwin  Edwarda,  Eiq.,  of  Doctora'  Common*.    1%  Seo.    (16470    Price  lO*. 

PIRACY. 

The  Case  of  The  QuncM  «.  Sbrta  and  Otben,  iaclusire  of  the  IVial  and 
the  Argument  before  the  Judges.  By  W.  B.  Hewson,  Eiq.,  Barriater  at  Lav. 
Im  Bvo.     (ISffi.)     Prrcfl  3f-  6d. 


CRIMINAL     LAW. 


ROSCOE'S  CRIMINAL  EVIDENCE. 

A  DioBax  of  the  Law  of  Evidbncb  in  Criminal  Caaea.  By  Henry  Roacoe, 
Eaq.,  of  the  Inner  Temple,  Barriater  at  Law.  Third  Edition,  with  conaiderable 
Additiona.     By  T.  C.  (^ranger,  Esq.,  Barrister  at  Law. 

Ja  royal  iUno.    (1846.)      Price  IL  5*.  boardi. 

RUSSELL  ON   CRIMES   AND  MISDEMEANORS. 

A  Tksatibk  on  Crimbb  and  MianBiiBANORe.  By  Sir  William  Oldnall 
Ruaaell,  Knight,  late  Chief  Justice  of  Bengal.  By  Charles  Sprengel  Greavea, 
Eaq.,  of  IJncoln'a  Inn  and  the  Inner  Temple,  Barrister  at  Law,  and  a 
Magiatrate  for  the  County  of  Sufford.    Third  Edition. 

In  3  vob.  royal  8eo.     (1843.)     Price  4l.  boards, 

PEEL'S  ACTS. 
Pbbl's  Acre,  and  hU  the  other  Criminal  Statute*  pB**ed  from  the  F!rat 

Sr  of  the  Reign  of  Geo.  IV.  to  the  preaent  timet  including  the  Criminal 
uaea  of  the  Reform  Act,  with  the  Forms  of  Indictments,  &c.,  and  the 
Evidence  necessary  to  support  them.  Third  Edition,  with  conriderabla 
Additiona  and  Altsrations.  By  John  Frederick  Archbold,  Eeq.,  Barrister  at 
Law.     In  3  Mb,  lanio.     (1635.)     Price  U.  8*.  boani*. 
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PARLIAMENT,    ELECTIONS,    STATUTES,    ETC 


RIDDELL  AND  ROGERS'  INDEX. 

An  Indbx  to  the  Public  Statutbs,  from  9  Hen.  3  to  10  &  11  ^ct 
inclotiTe  (excepting  thoee  relating  ezclosively  to  Scotland,  Ireland,  the  Colonies 
and  Dependencies),  analytically  arranged,  and  affording  a  synoptical  View  of 
the  Sutute  Book.  By  Henry  Riddell  and  John  Warrington  Rogers,  Eaqrs^  of 
the  Middle  Temple,  Barristers  at  Law.  Part  the  First, 
ill  royal  800.  (1848.)  Price  \L  Is.  boards.    (Part  IL  will  be  pnUished  thortly.) 

DWARRIS  (Sir  F.)  ON  THE  STATUTES. 

A  General  Trbatibe  on  Statutbs  ;  their  rules  of  Constmction  and  the 
proper  Boundaries  of  Legislation  and  of  judicial  Interpretation,  including  a 
Summary  of  the  Practice  of  Parliament,  and  the  ancient  and  modem  Method 
of  Proceeding  in  passing  Bills  of  every  Kind.  Part  the  First:  Constitutional 
and  Parliamentary.  Part  the  Second:  Legal.  Second  Edition.  By  Sir 
Fortunatos  Dwarris,  Knt.,  B.A.,  Oxford,  F.R.S.,  F.S.A.,  assisted  bv  W.  H. 
Amyot,  Esq.,  Barrister  at  Law.    In  800.    (1848.)    Price  ll.  lOs.  boards. 

WORDSWORTH'S   REGISTRATION    ACTS. 

The  Law  relating  to  the  Rboistration  of  Voters,  including  the  Practice 
and  Decisions  of  Sie  Court  of  Common  Pleas  on  Appeals,  with  the  Statute 
6  Vict  c.  18,  and  various  Forms.  By  Charles  Wordsworth,  Esq.  of  the  Inner 
Temple,  Banister  at  Law.     Third  Edition,  in  800.    (1845.)    Price  6s.  boards. 

LUTWYCHE'S  REGISTRATION  CASES. 

Rrports  of  Cases  argued  and  determined  in  the  Court  of  Common  Pleat 
on  Appeals  from  the  Decisions  of  the  Revising  Barristers,  from  Michaelmas 
Term,  1843,  to  Hilary  Term,  1847.  By  A.  J.  P.  Lutw^rche,  of  the  Middle 
Temple,  Esq.,  Barrister  at  Law.  Vol.  1.    In  royal  Svo.  Price  ll.  lis.  6d.  sewed. 

Vol.  2,  Part  1,  Michaelmas  Term,  1847)  and  Hilary  and  Easter  Terms,  1848. 
Price  5«.  sewed, 

CHAMBERS'  DICTIONARY  OF  ELECTIONS. 

A  CoMPLETB  Dtctionary  of  the  Law  and  Practice  of  Elections  of 
Members  of  Parliament,  and  of  Election  Petitions  and  Committees  for  Ei^land, 
Scotland,  and  Ireland,  compiled  from  the  Journals,  Reports,  Treatises,  Minates, 
and  Statutes,  from  the  earliest  period.  By  John  David  ChaoiberB,  M.A., 
Barrister  at  Law.    In  Bvo.    (18370    Price  ll.  5«.  boards. 

WORDSWORTH  ON   ELECTIONS. 

The  Law  and  Practice  of  Elections  and  Election  Petitions,  with  all  the 
Statutes  and  Forms.  Third  Edition.  By  Charles  Wordsworth,  Esq.,  of  the 
Inner  Temple,  Barrister  at  Law.    In  Svo.    (18470    Trice  ll.  4«.  boaris. 
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JURISPRUDENCE,   TRIALS,    ETC. 


JURISPRUDENCE. 

On  JURIBPBDDKNCK,  with  on  Hiatorical  Bau;  on  the  Law  of  Evidence. 
B]'  J.  G.  PhiUimore,  Esq.    Preparing  for  the  PreBS. 

CODE    NAPOLEON, 

Or,  the  French  Civil  Codk,  literally  Translated  by  a  Barriater  of  the 
Inner  Temple,    /n  royoJ  Boo.    (18270    Price  II.  U.  boardi. 

ROMAN  LAW. 

Intboduction  to  the  Stddt  and  HiaTOBT  of  the  Roman  Law.  Bjr 
John  George  Phillimorc    In  apo.    (1S4S.)    Price  I6t.  board*. 

CELEBRATED  TRIALS. 

Cblbbratbd  Trials,  connected  with  the  Ariatocrac;  in  the  Relation!  of 
Private  Life.  Bjr  Peter  Burke,  Esq.,  of  the  Inner  Temple,  Barriater  at  Law. 
J«  8m.     (1848.)     Price  16*.  ehth  bomrdt. 

"  Mr.  Burlie  hu  ctrilectcd  these  triali  in  one  valnine,wfaicfa  may  Bifel  j  be  pronouDced 
one  of  the  molt  carioua  and  iatemtiag  erer  published," — Moming  Put.  -  Thii 
is  ■  TGT^  interening  book.  There  u-e  few,  rerjr  fen,  ca*ei  in  it  thtt  will  not  be 
read  with  great  ictereit,  or  tti>t  will  not  be  found  filled  with  detaili  mace  itrange 
thu  norelist  or  ronuice  writer  hu  eier  ventured  to  combine  together  in  a  pure 
•nd  professed  work  or  fiction." — Marnijig  Heraid.  "  The  Tolume  altiigether  ii 
just  one  of  thow  which  Mr.  Warren,  we  fuic}',  would  commend  to  the  puticutar 
■tteatioQ  of  legal  students,  from  its  combination  of  strange  fuM  and  legal  subtletj." 
— Britannia.  "  It  i>  impossible  to  overrate  the  importance  of  these  trials  ai 
illuitratioiu  of  the  biilory  of  our  counUy." — Lierrpool  ChrtmitU. 

DUTIES  OF  ATTORNIES  AND  SOLICITORS. 

The  Moral,  Social,  and  Propbbbiohal  Dutikb  of  Attornies  and 
Solicitors.  By  Samuel  Warren,  Eaq.,  F.R.S.,  of  the  Inner  Temple,  Barrister 
at  Law.    (1848.)     Price  Qi.  clolh  boardt. 


a  Eargt  CoIItftfan  of  Vriftstr  anV  local  IKrttf. 

The  Reports,  Statutes,  and  Periodicals  supplied  on  the  Da;  of  Fublicatiun 

LaiB  Librariet  bought  or  tahud. 


